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Assuming  the  assignment  of  the  bond  to  be  proven,  appellee 
has  a  right  to  a  decree  of  foreclosure  against  the  heirs  for 
the  amount  over  and  above  the  proportion  of  the  debt 
which  he  is  bound  to  contribute,  but  a  decree  should  not  be 
entered  for  more  than  the  ratable  share  which  the  heirs 
should  pay.  The  decree  will  be  reversed  and  cause  re- 
manded. 

Heversed  aiid  reinanded. 
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Mississippi  Valley  Manufacturers   Mutual   In- 
surance Company 

V. 

M.  ^Bermond. 

Ftrc  Tnsnirance — Issue  of  Policy —CanceHatiofi — Return  of  Premium 
Unnecessary,  When — Agency, 

In  an  action  brought  to  recover  for  a  loos  under  a  policy  of  insurance 
issued  by  plaintiff  in  error  to  defendant  in  error,  where  the  defense  was 
that  the  jwlicy  load  been  canceled,  it  having  appeai'ed  that  the  premium 
had  been  paid  to  an  agent,  who  retained  the  same  in  his  possession  until 
after  the  loss  occurred,  this  court  holds,  that  under  the  evidence  pre- 
sented, such  agent  was  to  be  considered  the  agent  of  the  insured,  and 
that  therefore  no  return  of  premium  was  necessary  to  the  cancellation 
of  the  policy,  and  that  all  other  necessary  steps  having  been  taken  to 
cancel  the  policy,  the  insured  could  not  recover. 


[Opinion  filed  May  20,  1892.] 

Ik  error  to  the  Circuit  Court  of  Rock  Island  County;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Jaokson  &  Hcrst,  for  plaintiff  in  error. 

Messrs.  J.  T.  Kenworthy  and  McEniry  &  MoEniry,  for 
defendant  in  error. 


Mr.  Justice  Lacey.    This  was  a  suit  brought  by  defend- 
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ant  in  error,  a  resident  of  New  York  City,  against  the 
plaintiff  in  error,  a  corporation  located  in  Eock  Island 
County,  Illinois,  on  a  policy  of  inBurance,  No.  011,350, 
issued  by  the  latter.  The  policy  was  dated  December  30, 
1S89,  and  issued  to  defendant  in  error  for  the  premium  of 
$12.75  to  the  amount  of  $1,500,  on  stock  of  materials  and 
supplies  in  his  business  as  manufacturer  of  furs  and  other 
articles,  situate  in  building  No.  95  Mercer  street,  New 
York  City.  The  cause  was  tried  by  a  jury  and  resulted  in 
a  verdict  for  defendant  in  error  for  the  sum  of  $1,085.25. 
Upon  plaintiff  in  error's  motion  for  a  new  trial  being  over- 
ruled judgment  was  rendered  on  the  verdict.  The  defense 
is  based  on  the  claim  that  the  policy  was  canceled  by 
plaintiff  in  error  before  the  fire  resulting  in  the  destruc- 
tion of  the  goods  took  place,  January  14,  1890.  The  en- 
tire insurance  was  $27,500,  $7,000  of  which,  including  that 
of  plaintiff  in  error,  was  obtained  in  December,  1889,  the 
fire  taking  place  in  about  ten  days  after  the  last  insurance 
was  procured.  The  total  loss  as  finally  appraised  was  fixed 
at  $17,702.41,  though  at  first  it  was  fixed  at  $23,034.28. 

The  circumstances  of  the  insurance  and  the  alleged  can- 
cellation of  the  policy  of  insurance  by  the  plaintiff  in  error 
are  about  as  follows:  J.  W.  Fitzgerald  and  Charles  II. 
Spencer  were  in  the  insurance  business  in  New  York  City 
from  October,  1889,  to  January  1,  1890,  and  those  two  and 
D.  S.  Wagner  from  January  1,  1890,  to  February  23,  1890, 
under  the  name  of  New  York  Insurance  Agency,  doing  a 
brokerage  business.  111  Broadway,  New  York  City.  Dur- 
ing the  time  of  the  transactions  in  question  J.  M.  Lewis 
was  also  a  licensed  insurance  agent  doing  business  in  the 
same  city.  One  L.  Joseph,  being  employed  by  defendant  in 
error,  deputed  J.  M.  Lewis  to  obtain  the  insurance  in  ques- 
tion in  a  regular  manner. 

Thereupon  the  agent,  Lewis,  made  written  application  to 
Mr.  Fitzgerald  for  insurance  for  defendant  in  error  in 
\vhich  defendant  in  error  was  recommended  as  a  man  of 
high  credit  and  that  there  was  no  moral  hazard,  and  that 
there  was  current  insurance  in  the  "  Williamsburg  City," 
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Orient  of  Hartford,  Broadway,  American  of  Boston,  Mer- 
cantile of  Boston,  German  of  Pennsylvania,  PeojJe's  of 
Connecticut,  Washington  of  Cincinnati  and  "  German 
American,"  all  of  which  was  false  except  as  to  the  People's 
of  Connecticut  and  the  Washington  of  Cincinnati.  It 
appears  also  that  defendant  in  error  was  of  that  class  who 
could  not  obtain  insurance  in  the  New  York  companies. 

Upon  this  application  Fitzgerald,  in  behalf  of  plaintiff  in 
error,  issued  the  policy  in  question  and  delivered  it  to  Lewis, 
who  delivered  it  to  Joseph,  who  delivered  it  to  the  defendant 
in  error,  who  g^ve  to  Joseph  a  check  for  the  premium  drawn 
payable  to  the  plaintiff  in  error,  Joseph  then  delivered  the 
same  to  Lewis  to  be  delivered  to  plaintiff  in  error.  Lewis, 
without  any  authority  from  the  plaintiff  in  error  or  its 
agent  in  New  York,  indorsed  its  name  on  it  and  drew  the 
money  on  the  check,  but  failed  to  pay  it  over  till  after  the 
fire,  when  he  tendered  it  to  Fitzgerald's  agency,  which  was 
refused.  On  the  4:th  of  January  the  Fitzgerald  insurance 
agency,  having  been  promptly  wired  by  plaintiff  in  error  to 
refuse  and  cancel  the  risk,  at  once  notified  by  j)Ostal  card  J. 
M.  Lewis'  agency  that  plaintiff  in  error  ordered  the  insur- 
ance canceled,  and  to  return  the  policy;  and  the  evidence 
shows  that  Lewis'  books  showed  that  this  was  prior  to  the 
time  Joseph  left  the  check  with  Lewis.  Several  times  before 
the  fire  the  clerks  of  Fitzgerald's  agency  notified  Lewis' 
agency  to  return  the  policy  and  inquired  why  it  had  not 
been  done,  being  told  that  defendant  in  error  or  Joseph  had 
been  notified.  And  thus  the  matter  rested  till  after  the  fire. 
Undoubtedly  Lewis  was  defendant  in  error's  agent  to  pay 
the  premium  and  to  hand  over  the  check  on  behalf  of  the 
defendant  in  error  which  was  drawn  to  plaintiff  in  error. 
By  a  provision  in  the  policy  the  insurance  was  not  to  be 
held  complete  till  the  premium  was  paid;  and  as  Lewis  still 
had  the  premium,  therefore  the  insurance  at  Lewis'  agency 
was  not  complete.  Therefore  notice  to  Lewis  of  the  refusal 
of  plaintiff  in  error  to  accept  the  insurance  would  be  good, 
and  no  other  notice  need  be  given  to  defendant  in  error  of 
the  cancellation  of  the  policy.    No  premium  having  been 
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received  it  was  not  necessary  to  return  any.  It  is  claimed 
that  by  a  system  of  exchange  between  Le\vis  and  Fitzgerald 
accounts  should  run  and  be  settled  everv  month.  Even  if  this 
were  true  we  are  not  inclined  to  hold  that  plaintiff  in  error 
would  be  bound  by  such  an  arrangement  in  the  absence  of 
notice  of  it.  And  besides,  the  evidence  fails  to  show  that 
during  that  time  till  after  the  fire  Fitzgerald  was  indebted 
to  Lewis  on  account;  on  the  contrary,  Lewis,  as  shown  by 
his  check  given  after  the  fire  to  Fitzger^^ld  for  over  $200, 
was  indebted  to  the  latter.  Newark  Fire  Ins.  Co.  v.  Sam- 
mons,  11  111.  App.  23G. 

Fitzgerald  was  plaintiff  in  error's  agent  to  deliver  the 
policy,  and  Lewis  was  defendant  in  error's  agent  to  pay  the 
premium,  and  the  fact  that  the  policy  was  delivered  without 
the  payment  of  the  premium  did  not  terminate  Lewis'  agency 
on  behalf  of  his  principal  to  pay  the  money.  Lewis  was 
not  made  an  agent  for  plaintiff  in  error;  Lewis  Avas  looked 
to  as  defendant  in  error's  agent,  to  see  that  the  premium 
was  paid.  It  is  insisted,  however,  that  the  policy  of  insur- 
ance acknowledges  the  receipt  of  the  premium,  and  under 
the  authority  of  111.  Cen.  Ins.  Co.  v.  Wolf,  37  111.  354,  Prov- 
ident Life  Ins.  Co.  v.  Fennel,  49  111.  180,  and  Teutonia  Life 
Ins.  Co.  V.  Anderson,  77  111.  384,  the  payment  of  the  premium 
will  be  conclusively  presumed,  and  therefore  the  premium 
under  the  policy  must  be  returned  before  cancellation  can 
take  effect. 

These  authorities,  we  think,  do  not  apply;  first,  for  the 
reason  that  the  policy  sued  on  does  not  in  terms  acknowledge 
the  receipt  of  the  premium;  second,  the  class  of  cases 
governed  by  the  principle  announced  are  different  from  the 
case  at  bar.  There  the  suits  w^ere  brought  where  no 
cancellation  had  been  attempted,  but  where  the  insurer  had 
kept  quiet  and  neither  attempted  to  cancel  the  policy  or 
collect  the  premium.  Under  such  circumstances  public 
policy  and  equity  would  require  that  the  insurance  company 
should  not  be  allowed  to  dispute  payment  in  order  to  avoid 
the  policy.  But  clearly  it  would  not  estop  the  insurance 
company  from  suing  and   collecting  an  unpaid   premium 
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even  though  payment  were  acknowledged  in  the  policy; 
nor  in  case  of  cancellation  by  the  insurer  would  it  be 
required  to  tender  back  a  premium  never  in  fact  paid,  even 
though  receipted  for.  The  general  rule  applicable  to  the 
proof  of  the  consideration  by  parol  different  from  what  is 
contained  in  the  written  instrument  would  apply,  and  so  in 
regard  to  contradicting  written  receipts. 

We  think  that  the  court  beloAv  erred  in  refusing  the  fol- 
lowing instruction  offered  by  plaintiff  in  error,  viz.: 

"  The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  Lewis  was  the  agent  of  the  plaintiff, 
Bermond,  to  procure  the  insurance  from  defendant;  that  as 
such  agent  he  procured  the  policy  in  evidence;  that  by 
arrangement  with  defendant's  agent  Fitzgerald,  and  to  per- 
fect the  insurance,  the  premium  was  to  be  paid  upon  receipt 
of  the  policy  by  plaintiff;  in  that  case  the  business  of  Lewis 
in  procuring  the  insurance  for  Bermond  was  not  complete 
until  the  premium  was  paid  or  waived,  and  until  it  w^as  so 
paid  or  waived,  defendant  had  a  right  to  demand  of  Lewis, 
as  agent  for  plaintiff,  a  return  of  the  policy  for  cancellation, 
and  such  demand  on  Lewis  would  in  law  be  a  demand  on 
plaintiff."  This  was  correct,  as  will  be  seen  from  Avhat  we 
h^ve  already  said  in  regard  to  Lewis'  agency  for  defendant 
in  error. 

From  the  entire  evidence  there  seems  to  be  an  air  of 
suspicion  resting  about  the  entire  case.  The  over  insurance, 
the  fire  following  so  soon  after  the  last  $7,000  of  over 
insurance  was  secured,  the  false  statements  made  in  the 
application,  and  the  unaccounted-for  manner  in  which  the 
fire  was  communicated,  and  the  fact  that  defendant  in 
error  could  get  no  insurance  in  New  York  companies,  and 
other  facts,  stamps  the  transaction  as  calling  for  a  strict 
investigation,  and  also  discrediting  to  some  extent  the  evi- 
dence of  Lewis,  defendant  in  error's  agent,  who  has  acted 
for  plaintiff  in  error  in  this  questionable  transaction.  The 
judgment  of  the  court  below  is  therefore  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Henry  Seelye 

V. 

Eliza  Augusta  Seelye.  ,«   « 

1488  864 

,  46         2 

Separate  Maintenance — Bill  for—  Sufficiency  of  Evidence  to  Maij^  113        g; 

tain — Divorce.  ~ 

In  order  to  sustain  a  bill  for  separate  maintenance,  it  is  not  necessary 
in  all  cases  that  statutory  grounds  for  a  divorce  should  exist.  It  is 
sufficient  if  a  persistent,  unjustifiable  course  of  conduct  on  the  part  of 
the  husband,  necessarily  rendering  the  life  of  the  wife  miserable,  be 
shown. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Marshall  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  "Winslow  Evans  and  Fred.  S.  Potfer,  for  appel- 
lant. 

The  public  is  always  a  third  party  to  all  suits  involv- 
ing the  family.  The  interest  is  the  same  though  it  involve 
a  separation,  rather  than  an  absolute  divorce.  It  often 
happens  that  a  husband  without  a  wife,  or  a  wife  without 
a  husband,  is  a  greater  menace  to  the  welfare  of  the  public 
than  are  those  who  are  divorced.  In  all  such  cases  the 
chancellor  is  the  representative  of  the  public;  it  is  his  duty 
to  see  that  the  family  bo  not  dissolved  or  separated  for  any 
light  or  trivial  cause.  Bishop,  Mar.  Div.  and  Sep. ;  Ilouts  v. 
Houts,  17  111.  App.  439;  Vignos  v.  Vignos,  15  111.  186. 

Another  fundamental  principle  of  the  law  is,  that  one 
who  furnishes  necessaries  to  a  wife  living  separate  and 
apart  from  her  husband,  must  show,  among  other  things, 
that  she  is  living  so  for  some  cause  justifying  a  divorce, 
either  in  itself,  or  by  .  repetition  or  continuance ;  failing 
to  make  such  proof,  he  can  not  recover.  1  Bishop,  Mar.  Div. 
and  Sep'u,  Sec.  1217;  Rea  v.  Durkee,  25  111.  503;  Schnuckle 
V.  Bierman,  89  111.  454:. 
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This  statute  is  intended  to  give  to  the  wife  an  action  in 
her  own  name,  for  what  others  might  supply  her  under 
the  same  circumstances,  but  it  contains  no  evidence  of  a 
legislative  intent  to  give  it  to  her  for  other  or  different 
causes  nor  upon  less  proof. 

The  separation  of  husband  and  wife  is  death  to  the  home; 
it  is  a  social  wrong  and  a  blight  upon  the  body  politic 
which  should  never  receive  judicial  sanction  except  in  cases 
-  coming  clearly  within  the  rules  of  the  law,  that  a  greater 
wronff  mav  not  be  done  or  else  continued,  and  then  onlv 
upon /satisfactory  proof. 

In  this  case  the  charge  is  extreme  and  repeated  cruelty, 
a  statutory  cause  for  divorce. 

The  sttindard  authors  define  legal  cruelty  to  be  either 
actual  violence  toward  its  object,  endangering  seriou.sly 
life,  limb  or  health ;  that  it  may  be  accomplished  by  act- 
ing upon  the  mind,  but  in  such  case  it  must  be  shown  to 
have  gone  to  the  extent  of  reacting  upon  the  bodily  health ; 
or  some  one  or  more  of  these  causes  and  effects  must  be  so 
imminent  as  to  make  it  impossible  for  the  victim  to  prop- 
erly discharge  his  or  her  married  duties.  1  Bishop,  Mar. 
Div.  and  Sep'n,  Sec.  1532  and  n.  2;  Henderson  v.  Henclerson,88 
m.  248;  Tureman  v.  Tureman,  4  111.  App.  335  (5);  Bates  v. 
Bates,  11  111.  App.  366;  Ilarman  v.  Harman,  16  111.  90;  Eatts 
V.  Ilatts,  11  111.  App.  366;  Vignos  v.  Vignos,  15  111.  186. 

It  certainly  can  not  be  claimed  that  the  statutory  words 
"  without  her  fault"  are  any  broader  than  the  old  provision, 
"  causes  for  divorce  not  provided  for  by  any  law  of  this 
State."  That  provision  was  invoked  in  cases  where  the 
words  spoken  were  such  as  to  make  the  life  of  the'  wife 
miserable,  and  held  not  to  be  effectual  in  Birkby  v.  Solomons, 
15  111.  120;  Embree  v.  Embree,  53  111.  394;  Coursey  w 
Coursey,  60  111.  186.  Meaningless  threats  not  intended  to 
be  executed  and  not  understood  by  the  wife  as  endangering 
her  personal  safety;  vile,  profane  and  abusive  language 
toward  her,  or  rudeness,  harshness  and  bad  temper,  not 
in  a  manner  and  degree  endangering  her  personal  safety, 
health  or  happiness  are   ineffectual.      1  Bishop,  on  Mar- 
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riage  and  Divorce,  Sees.  1537  and  1556;   Kea  v.  Durkee, 
supra;  Batts  v.  Eatts,  supra. 

Mental  suffering  from  a  source  of  misconduct  must  be 
shown  to  have  affected  the  health  of  the  complainant,  or 
it  is  insufficient;  nor  is  it  sufficient  that  the  husband  is  rude 
and  dictatorial,  even  at  times  negligent  when  the  wife  is 
worn  and  weary;  cruelty  must  proceed  to  the  extent  which 
the  ecclesiastical  courts  of  England  justified  as  a  cause  of 
divorce  from  bed  and  board,  before  it  will  entitle  a  com- 
plainant to  relief  by  a  decree  for  separate  maintenance.  1 
Bish.  Mar.  Div.  and  Sep'n,  1563, 1603  and  1405  and  citations; 
Hunter  v.  Hunter,  7  111.  App.  253;  Henderson  v.  Henderson, 
supra. 

For  a  full  exposition  of  cruelty  as  held  by  the  English 
ecclesiastical  courts,  see  Evans  v.  Evans,  1  Hag.  Con.  4;  Eng. . 
Ency.  of  Law,  310  and  311;  1  Bish.  on  Marriage  and  Divprce, 
Sec.  1532,  n.  2,  gives  it  in  full. 

Messrs.  T.  F.  Clover  and  Barnes  &  Barnes,  for  appellee. 

Married  women,  who  without  their  fault  noAv  live  or  here- 
after may  live  separate  and  apart  from  their  husbands, 
may  have  their  remedy  in  chancery  in  their  own  names, 
respectively,  against  their  husbands,  for  a  reasonal)le  support 
and  maintenance  while  they  so  live,  or  have  so  lived,  sep- 
arate and  apart.  Starr  &  C.  Stats.  1281;  Johnson  v. 
Johnson,  125  111.  510;  Obrock  v.  Obrock,  32  111.  App.  149. 

"  If  the  husband  voluntarily  does  that  which  compels  the 
Avife  to  leave  him,  or  justifies  her  in  so  doing,  it  may  be 
inferred  that  he  intended  to  produce  that  result,  and  the 
wife's  leaving  in  such  case  would  be  desertion  on  his  part 
and  not  on  the  part  of  the  wife."  Johnson  v.  Johnson, 
supra. 

Mr.  Justice  Lacet.  The  appellee  filed  her  bill  in  chancery 
against  appellant  seeking  separate  maintenance,  alleging 
her  marriage  to  appellant  December  11,  1S89,  cand  cohabi- 
tation with  him  till  October  17,  1890,  when  she  alleges  she 
was  compelled  to  abandon  him  on  account  of  unkind  and 
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inhuman  treatment  of  her,  in  that  he  was  guilty  of  extreme 
and  repeated  cruelty  toward  her,  so  as  to  render  it  unsafe  for 
her  to  live  with  him.  The  bill  further  alleges  that  he 
threatened  to  shoot  her  during  the  month  of  January,  1890, 
with  a  pistol,  and  on  divers  other  occasions  threatened -the 
life  of  appellee  by  carving  her  with  a  knife. 

The  bill  further  charged  that  appellant  was  a  man  of 
violent  passions  and  ungovernable  temper;  that  on  many 
occasions  he  addressed  to  appellee  the  most  opprobrious 
epithets  and  threats  of  {)ersonal  violence,  and  has  threatened 
repeatedly  to  take  her  life;  that  in  consequence  of  the  cruel 
and  inhuman  treatment  and  threats  aforesaid,  and  such  con- 
duct as  to  render  it  unsafe  for  her  to  live  with  or  near  him, 
that  she,  on  October  17,  1890,  left  his  house  and  took  refuge 
with  her  friends,  since  which  time  she  has  not  dared  to 
i^eturn;  that  appellee  was  the  owner  of  property,  real  and 
personal,  to  the  amount  of  §75,000,  and  had  an  income  of 
$5,000  per  annum,  and  that  she  had  no  property.  Upon 
answer  being  filed  by  appellant  denying  all  the  charges,  the 
court  submitted  the  case  to  a  jury  to  find  on  the  following 
proi)ositions :  First.  Was  appellee  at  the  time  of  filing  her 
bill  living  separate  and  apart  from  her  husband  without 
her  fault  ?  Second.  Was  the  complainant  on  the  3d  day  of 
June,  1891,  living  separate  and  apart  from  her  husband 
without  her  fault  ? 

The  jury  in  answer  to  these  questions  gave  a  vei-dict  in 
the  affirmative  to  both  of  them.  The  court  then,  after 
denying  appellant's  motion  to  set  aside  the  verdict  of  the 
jury  and  for  new  trial,  granted  the  relief  prayed  for,  and  after 
hearing  evidence  touching  the  station  in  life  of  the  parties 
decreed  the  appellee  $30  per  month  from  October  17,  1890, 
to  June  20,  1891,  and  the  same  {dlowance  from  and  after 
October  2),  1891,  until  the  further  order  of  court,  payable 
quarterly  in  sums  of  $90  each,  and  a  further  payment  of 
$145  to  appellee's  solicitors  for  their  fees  in  the  case, 
making  the  decree  a  lien  on  appellant's  land.  From  this 
decree  this  ap{>eal  is  taken.  • 

The  appellant  contends  that  admitting  the  evidence  to  be 
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true,  it  does  not  show  cause  for  the  relief  granted,  i,  <?.,  it 
does  not  show  a  sufficient  cause  to  justify  appellee  in  living 
separate  and  apart  from  her  husband.  We  are  of  opinion, 
if  the  testimony  of  appellee  is  to  be  believed  and  was  true, 
then  there  was  abundant  cause  shown  for  the  living  of  the 
appellee  separate  and  apart  from  her  husband.  In  the  fii*st 
place  the  appellee  appears  to  have  been  in  no  fault  what- 
ever. In  accordance  with  the  appellant's  own  testimony, 
appellee  always  demeaned  herself  in  an  affectionate  and 
wifely  manner  toward  him,  always  kind  and  striving  to  do 
her  duty.  She  only  at  different  times  requested  him  to  pay 
to  one  of  her  creditors  $100,  which  she  owed  prior  to  her 
marriage  with  appellant,  and  which  before  her  marriage  he 
had  promised  to  pay.  Instead  of  paying  the  sum,  as  he 
should  have  done  without  a  murmur,  he  got  angry  about  it 
and  refused.  This  request  and  refusal  showed  an  honest 
spirit  on  her  part  and  a  breach  of  faith  on  his.  Then  within 
about  a  week  after  their  marriage,  simply  on  account  of  a 
little  pleasantry  on  her  part,  he  flew  into  an  ungovernable 
rage,  and  cursed'  and  swore  at  his  wife,  and  refused  to  be 
pacified  until  a  late  hour  that  night,  although  appellee 
apologized  to  him  and  begged  his  pardon.  No  reasonable 
or  sensible  man  would  ever  think  of  getting  angry  over 
so  trivial  a  matter  as  being  rallied  about  his  *'  best  girl,"  as 
was  done  by  his  wife  in  jest.  Then  on  another  occasion  he 
cursed  her  and  acted  scandalously  toward  her  because 
sh^  had  stayed  out  till  about  eleven  o'clock  at  night,  for 
which  she  gave  to  him  a  natural  and  reasonable  account. 
Then  on  other  occasions  about  the  middle  of  Februarv,  the 
appellant  requested  his  w^fe  in  the  evening  to  read  the 
Peoria  paper  to  him,  which  she  proceeded  to  do,  but  he 
seemed  to  imagine  that  she  was  not  reading  it  but  some 
other.  After  they  went  to  bed  he  began  to  quarrel  with 
her  about  her  not  reading  the  Peoria  paper  to  him,  she 
contending  she  was  reading  it.  Thereupon  he  called  her  a 
liar,  and  grabbed  her  by  the  shoulders  with  both  hands,  and 
sprang  out  of  bed,  opened  a  drawer  and  grabbed  a  revolver, 
pointed  it  at  her,  cursed  her  and  told  her  her  life  was  not 
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worth  a  cent  or  his  either.  She  screamed,  and  he  then  said, 
"  G —  d —  you  if  you  don't  stop  that  racket  I  will  put  a  bul- 
let through  you.''  The  appellant  kept  up  this  cursing  and 
abuse  of  his  wife  till  one  o'clock  that  night.  The  next 
morning  on  occasion  of  his  wife  telling  him  tliat  the  fire 
was  out  in  the  sitting  room,  he  cursed  her  and  shook  his 
fists  at  her,  and  told  her  that  he  had  waited  on  her  long 
er\ough  and  said,  "  I  will  give  you  to  understand  that  I  have 
waited  on  you  all  I  am  going  to."  The  api)cllee  became 
frightened  and  fled  to  one  of  the  neighbors.  This  was 
before  breakfast.  ' 

Can  anything  be  conceived  of,  more  beastly  and  inhuman 
than  for  a  husband  without  any  provocation  to  treat  his 
wife  in  such  a  manner  as  this  ?  At  the  intercession  of  two 
of  the  neighbors,  to  whose  houses  appellee  had  fled  for  pro- 
tection, she  returned  to  him  that  evening,  upon  liis  promis- 
ing to  give  up  bis  revolver,  which,  however,  he  never 
did.  Though  she  had  a  right  to  expect  better  treatment  it 
did  not  come.  About  two  weeks  after,  appellant  fell  into 
another  violent  rage,  and  cursed  his  wife  for  no  provocation 
except  her  joking  him  about  "  winking  and  blinking  at  her 
like  a  toad  in  a  thunder  shower."  About  two  weeks  after- 
ward he  accused  her  without  the  least  reason  of  putting 
concentrated  lye  in  his  victuals.  He  cursed  and  swore  at 
her  and  told  her  she  "  was  trying  to  kill  him."  Getting  a 
telegram  from  his  sick  daughter  in  Iowa,  he  started  there 
to  see  her.  In  his  absence  appellee  left  his  home  and  w^ent 
among  strangers.  After  his  return  ui)on  his  promising 
reparation,  she  again  went  back  to  him  to  try  and  live  with 
him.  He  treated  her  very  well  for  about  a  week,  and  then 
became  more  abusive  and  violent  and  insulting  to  her  than 
before,  falling  into  a  violent  rage  and  abusing  her.  All 
this  was  without  the  slightest  justifiable  provocation.  The 
appellee  appears  from  the  testimony  to  have  been  of  a  kind 
and  amiable  disposition,  attending  well  to  her  household 
duties  and  trying  to  please  her  husband.  Notwithstanding 
this,  appellant  treated  her  in  the  most  shameful  manner, 
as  above  related.    Appellee  swears  that  she  was  in  fear  of 


Second  District — December  Term,  1891.       33 

Seelye  v.  Seelye. 

her  life  on  account  of  his  threats  and  the  exhibition  of  his 
ungovernable  and  violent  temper.  lie  still  kept  the  re- 
volver in  the  drawer.  The  appellee  never  gave  her  hus- 
band, as  she  testifies,  and  it  is  not  contradicted,  a  cross  or  Ul 
natured  word.  Her  testimonv  was  in  some  measure  cor- 
roborated  by  other  witnesses,  especially  her  account  of 
being  driven  from  home,  the  first  time.  The  evidence,  we 
think,  is  sufficient  to  show  good  reason  for  the  living  of 
appellee  separate  and  apart  from  her  husband.  In  fact  she 
has  been  remarkably  forbearing  and  persevering  in  her 
conduct  toward  and  in  trying  to  live  with  appellant.  Her 
life  has  been  made  miserable  by  the  threats  and  abuse  of 
her  husband.  We  also  think  that  the  jury  were  justified 
in  believing  as  a  basis  of  its  verdict  that  the  appellee  stood 
in  danger  of  her  life.  The  appellant  had  once  threatened 
to  shoot  her  with  a  revolver  in  hand,  and  had  accused  her 
of  trying  to  poison  him  with  concentrated  lye;  was  con- 
stantly violent  and  grossly  abusive.  What  such  a  man 
would  do  no  one  can  tell.  While  the  evidence  does  not 
sustain  all  the  allegations  of  repeated  cruelty  contained  in 
the  bill,  we  are  of  the  opinion  that  enough  of  them  have 
been  proven  to  sustain  it.  It  has  been  shown  that  he  did 
on  one  occasion  threaten  to  take  her  life,  and  that  he  re- 
peatedly cursed  her,  and  was  guilty  of  inhuman  treatment 
by  his  abusive  words,  and  we  think  the  jury  were  justified 
in  finding  that  he  was  guilty  of  such  cruel  and  inhuman  treat- 
ment as  to  render  it  unsafe  for  her  to  live  with  him.  Bv 
appellant's  second  instruction,  given  at  his  request,  the  jury 
were^old:  "  If  the  jury  can  not  say  that  they  believe  from 
the  evidence  that  Seelye  has  conducted  himself  toward  his 
wife  in  such  a  manner  as  to  render  her  life  miserable  if  she 
remained  with  him,  they  should  find  for  the  defendant ; " 
and  the  same  thing  was  submitted  as  a  cause,  with  other 
causes,  for  the  verdict  for  appellee  in  appellant's  first  given 
instruction.  The  jury  were  not  confined  by  these  instruc- 
tions to  any  specific  allegations  in  the  bill,  but  were  re- 
ferred to  the  proof.  Hence,  appellant  can  not  complain  of  a 
similar  alleged  fault  in  appellee's  fourth  instruction. 

Vol.  XLY  3 
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The  third  of  appellee's  instructions  was  not  erroneous  in 
not  submitting  appellant's  fault  as  a  h\^thesis.  There 
was  not  a  particle  of  proof  of  any  fault  on  her  part  justify- 
ing apixillant's  conduct  toward  her. 

It  api)ears  from  Wahle  v.  Wahle,  71  111.  510,  it  is  not 
necessary  that  there  should  be  statutory  grounds  for  divorce 
in  all  cases  to  authorize  a  decree  of  sei>arate  maintenance  in 
favor  of  the  wife,  that  is,  to  justify  her  in  living  separate 
and  apart  from  her  husband.  But  it  is  sufficient ''  if  a  jx^r- 
sistent  unjustifiable  course  of  conduct,  necessarily  rendering 
the  life  of  the  wife  miserable  "  exists.  In  the  bill  there  was 
a  general  charge  that  appellant  was  guilty  of  "  such  conduct 
as  to  render  it  unsafe  for  her  to  live  with  him."  The 
appellant  denied  this  categorically  in  his  answer,  and  asked 
for  no  more  particular  specification  of  charges. 

AVe  think  no  material  error  exists  in  the  record,  and  that 
the  decree  of  the  court  below  was  fully  justified  by  the 
e\4dence. 

The  decree  of  the  court  below  is  therefore  affirmed. 

Deci^ce  affirmed. 


^  ^fj  Adam  B.  Henkins 


45      34  V. 
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45      34  Henry  J.  Miller,  Assignee. 

f93     i_87 

Conditional  Sale  —  Reaper — Breach  of  Condition  —  Instructions^ 
Waiver — Practice. 

1.  In  an  action  brought  to  recover  the  value  of  a  reaper  sold  to  the 
defendant  upon  the  condition  that  it  would  do  work  satisfactorily  to 
him,  this  court  holds,  that  upon  the  weight  of  the  evidence,  the  condi- 
tion had  not  been  complied  with,  and  that  the  machine  had  been  prop- 
erly  rejected  by  the  defendant. 

2.  The  court  in  one  of  its  instructions  having  ignored  the  conditions, 
shown  by  the  evidence,  under  which  the  machine  was  retained  by  the 
defendant,  committed  error. 

3.  It  is  for  the  comi;  to  state  to  the  jury  what  acts  or  class  of  acts 
would  amount  to  a  waiver;  whether  these  acts  have  been  shown  by  the 
evidence  is  for  the  jury. 
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[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Putnam  County;  the 
Hon.  X.  E.  WoRTHiNGTox,  Judge,  presiding. 

Messrs.  William  H.  Casson    and  Fred    S.  Potter,    for 
appellant. 

Messrs.  J.  L.  Mitrphy  and  Frank  Whiting,  for  appellee. 

• 

Mr.  Justice  Cartwright.     This  suit  was  commenced  be- 
fore a  justice  of  the  peace,  by  apix3llee,  as  assignee  of  F.  E.  Ma- 
son &  Co.,  insolvents,  against  appellant,  to  recover  the  price 
of  a  "Whitely  "  binder,  delivered  to  appellant  by  F.  E.  Mason 
&  Co.     On  appeal  to  the  Circuit  Court  there  was  verdict  and 
judgment  thereon  for  appellee  for  $100.     On  the  trial  there 
was  very  little  dispute  as  to  the  material  facts,  and  none  as 
to  the  contract  under  which  the  machine   was  delivered. 
About  the  close  of  the  harvest  of  1889,  one  Williams,  an 
agent  of  F.  E.  Mason  &  Co.,  dealers  in  harvesting  machinery, 
went  with  one  Fowler,  acting  as  general   agent   of  the 
"  Whitely  "  binder,  to  appellant's  farm,  and  tried  to  sell  him 
a  binder.     They  brought  the  binder  in  question  into  his 
field,  under  an  agreement  that  if  it  failed  to  give  him  entire 
satisfaction  it  should  not  cost  him  a  cent,  but  if  it  did  give 
satisfaction,  he  was  to  buy  it.     It  did  not  do  good  work,  or 
such  work  that  he  was  or  ought  to  have  been  satisfied  with 
it,  and  he  declined  to  keep  it.    lie  cut  only  a  few  acres 
^vith  it  that  year,  and  it  was  then  agreed  that  he  should 
keep  the  machine  for  another  year;  that  a  new  knotter 
should  be  put  on,  and  if  it  did  not  work  all  right  and  to  his 
satisfaction,  it  should  not  cost  him  anything,  and  Mason  & 
Co.  should  take  it  away.     F.  E.  Mason  testified  that  he  had 
notice  that  the  machine  failed  to  give  satisfaction  the  first 
year,  and  that  appellant  kept  it  with  the  understanding 
that  they  were  to  make  it  work  to  his  satisfaction,  and  if 
thev  did  so,  he  was  to  take  it  at  the  next  vear's  terms. 
The  price  was  $150.    The  new  knotter  was  put  on  by  Mason 
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&  Co.  before  the  harvest  of  1890,  but  when  put  to  use  the 
machine  did  not  do  good  \vork.  Notice  was  given  to 
Mason  &  Co.,  and  they  sent  an  expert  to  attend  to  it.  The 
exi^ert  testified  that  the  needle  was  bent  and  the  machine 
not  properly  adjusted ;'  that  he  straightened  the  needle  and 
adjusted  everything,  and  that  the  machine  Avorked,  all  right 
a  few  rounds  while  he  was  there.  Apjxjllant  and  his  son 
testified  that  the  expert  hammered  the  needle  with  a  mon- 
key wrench  and  left ;  and  that  the  needle  broke  the  second 
r(5und  after  he  left.  Mason  <k  Co.  were  notified,  and 
another  needle  procured,  and  api)ellant  continued  trying  to 
cut  his  grain  with  the  machine,  but  we  think  the  evidence 
satisfactorily  shows  that  it  never  did  good  Avork.  Indeed, 
it  seems  plain  that  this  was  the  view  taken  by  the  jury,  as 
the  price  agreed  upon  was  $150  in  case  the  machine  did 
good  work,  and  the  verdict  was  for  only  $100,  showing 
that  the  jury  did  not  regard  it  as  fulfilling  the  condition  of 
the  sale.  Appellant  finally  quit  trying  to  use  it,  and  sent 
word  to  Mason  &  Co.  to  take  it  away,  and  they  replied  by 
a  letter  written  by  their  bookkeeper  at  their  direction, 
asking  him  to  attend  for  them  to  putting  the  binder  under 
shelter,  and  to  see  that  it  was  well  tiiken  care  of.  Ap].)ellant 
comi)lied  with  the  request,  and  it  remained  afterward  where 
it  was  so  placed  by  such  direction.  The  voluntary  assign- 
ment of  Mason  &  Co.  to  appellee  was  afterward  made 
January  2,  1891. 

The  machine  had  failed  to  do  good  work,  and  upon 
appellant's  request  to  take  it  away,  Mason  &  Co.  had 
acce])ted  the  machine,  and  directed  him  to  put  it  under 
shelter  for  them.  There  was  no  pretense  of  any  fraud  or 
misrepresentation  inducing  their  action  and  they  then  made 
no  claim  that  the  machine  hati  been  kept  or  used  for  an 
unreasonable  time  in  making  a  test  of  its  qualities.  In  this 
state  of  the  evidence  a])pellee  requested,  and  the  court  gave, 
this  instruction :  "  If  the  jury  find  from  the  evidence  that 
in  the  year  1889,  defendant  A.  B.  Henkins  took  a  Whitely 
binder,  the  property  of  the  plaintiff's  assignor,  on  trial, 
that  on  trying  the  same  he  ascertained  it  was  not  a  proper 
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binder  for  his  business  and  that  it  would  not  work  to  his 
satisfaction,  and  that  with  a  full  knowledge  of  such  fact  he 
used  said  binder  for  the  rest  of  the  season  of  1889,  and  with 
a  full  knowledge  of  such  fact  he  continued  to  use  it  during 
the  season  of  1890,  and  cut  a  large  amount  of  grain  there- 
with, then  the  jury  are  instructed  that  such  acts  on  the  part 
of  the  defendant  amount  to  a  conversion  of  said  binder  to 
his  own  use,  and  that  in  said  case  defendant  is  liable  to  the 
plaintiff  herein  for  the  value  of  said  machine."  This  in- 
struction wholly  ignored  the  undisputed  evidence  of  the 
conditions  under  which  appellant  kept  the  machine  for  trial 
in  1890,  at  the  request  of  Mason  &  Co.,  and  the  notices  sent 
and  objections  and  complaints  made  by  him,  as  well  as  the 
letter  of  Mason  &  Co.  above  referred  to,  bv  which  he  was 
directed  to  care  for  the  machine  for  them,  and  did  not 
correctly  state  the  law  as  applicable  to  the  case.  Under 
this  instruction  the  jury  could  scarcely  do  otherwise  than 
return  a  verdict  for  the  value  of  the  machine.  The  court 
also  modified  several  of  appellant's  instructions  so  as  to 
authorize  the  jury  to  find  from  fhe  evidence  whether  or  not 
appellant  in  some  way  waived  the  condition  of  the  machine 
working  well  and  giving  satisfaction.  By  these  modifica- 
tions the  court  submitted  to  the  jury  as  a  question  of  fact, 
what  would  constitute  a  waiver,  ancj  this  was  erroneous. 
What  acts  or  class  of  acts  would  amount  to  a  waiver  is  a 
question  of  law,  and  whether  the  prescribed  acts  have  been 
proven  is  a  question  of  fact.  Winnesheik  Ins.  Co.  v^ 
Schueller,  60  111.  465.  The  verdict  was  against  the  weight 
of  the  evidence,  and  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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NelsO.  Cassem 

V. 

Nels  Olson. 

Trespciss — Stock — Orowing  Crops — Change  of  Venue — Ajypeal  and 
Error, 

1.  A  petition  for  a  change  of  venue  on  the  ground  of  undue  influence 
of  plaintiff  and  his  attorney  and  prejudice  against  defendant  and  his 
attorney,  held  to  have  been  sufficiently  replied  to  by  the  affidavits  for 
the  defense,  the  specific  facts  which  it  was  claimed  were  not  denied,  m 
no  way  establishing  the  charge  of  the  petition. 

2.  The  error,  if  it  was  such,  of  tlie  cou3*t  in  admitting  evidence  of  tres- 
passes outside  the  dates  alleged  in  the  declaration,  was  cured  by  an  in- 
struction to  the  juiy  excluding  such  evidence  from  their  consideriation. 

[Opinion  filed  May  20,  1892.] 

In  ERROR  to  the  Circuit, Court  of  Kendall  County;  the 
Ilon.  C.  W.  Upton^  Judge,  presiding. 

Messrs.  John  Fitzgerald,  Charles  I.  McNett  and  Ran- 
dall Cassem,  for  plaintiff  in  error. 

Messrs.  N.  P.  Barnard,  Jr.,  and  McDougall  &  Chapman, 
for  defendant  in  error. 

Mr,  Justice  Cartwright.  Defendant  in  error  sued  plaint- 
iff in  error  in  an  action  of  trespass  for  damages  done  by  tJie 
stock  of  the  latter  upon  the  premises  of  the  former  to  the 
growing  crops  thereon,  and  obtained  a  judgment  for  $19o 
upon  a  verdict  for  that  amount.  Plaintiff  in  error  urges  a 
reversal  of  the  judgment  on  account  of  alleged  errors  of 
the  court  in  denying  to  him  a  change  of  venue  upon  his 
petition  therefor,  in  admitting  and  excluding  evidence  upon 
the  trial,  and  in  refusing  to  give  the  Jury  certain  instruc- 
tions asked  by  him. 
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The  grounds  of  the  application  for  change  of  venue 
alleged  in  the  petition  were  the  supposed  undue  influence 
of  Olson  and  one  of  his  attorneys,  and  prejudice  against 
Cassem  and  his  attorney.  The  undue  influence  was 
charged  to  have  arisen  from  the  facts  that  Olson  was  an 
extensive  farmer  and  a  republican  in  politics;  that  one  of 
his  attorneys  was  and  had  long  been  a  justice  of  the  peace 
and  supervisor  and  Avas  also  a  republican;  that  the  repub. 
lican  party  was  dominant  in  the  county,  and  that  the  above 
mentioned  attorney  had  intensely  and  diligently  espcfUsed 
the  cause  of  his  client,  and  taken  an  active  part  in  his 
behalf. 

The  prejudice  against  Cassem  and  his  attorney  was 
charged  to  be  due  to  the  facts  that  Olson  and  his  attorney," 
Avhen  talking  about  the  suit,  gave  partisan  accounts  of  the 
same;  that  Cassem  had  loaned  money  and  taken  mortgages 
and  foreclosed  the  same,  and  that  false  reports  had  been 
spread  about  his  attorney. 

The  petition  was  sustained  by  the  affidavits  of  two  citi. 
y.ens  as  required.  The  undue  influence  and  prejudice  al- 
leged in  the  petition  were  denied  by  the  affidavits  of 
several  persons,  and  Olson  and  the  attorney  referred  to 
filed  their  affidavit,  in  which  they  denied  attempting  to  in- 
fluence the  mind  of  any  inhabitant  or  giving  accounts  of 
the  suit  as  charged.  It  is  urged  that  inasmuch  as  the  affi- 
davits in  opposition  to  the  petition  did  not  deny  the  specific 
facts  set  out  in  careful  detail  in  the  petition,  such  as  the 
lX)litical  faith  of  Olson  and  his  attorney,  the  holding  of  the 
offices  of  justice  of  the  peace  and  supervisor  by  the  at- 
torney, and  the  taking  and  foreclosing  of  mortgages  by 
Cassem,  therefore  the  petition  was  not  met  by  them,  and  a 
change  of  venue  should  have  been  awarded  on  these  undis- 
puted facts.  These  allegations,  not  being  denied,  may  bo 
taken  as  true;  but  the  conclusion  of  undue  influence  or 
prejudice  does  not  necessarily  follow  from  the  admission. 
Whether  a  litigant  is  a  person  of  considerable  influence  or 
whether  a  prejudice  exists  against  him  is  a  fact,  and  in  this 
case,  the  alleged  facts  of  influence  and  prejudice,  together 
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with  such  averments  as  fairlv  tended  to  establish  such  facts, 
were  denied,  and  the  action  of  the  court  in  refusing  the 
change  of  venue  was  clearly  right. 

The  evidence  which  it  is  claimed  was  impro}>erly  admitted 
by  the  court  tended  to  prove  trespasses  outside  of  the 
dates  alleged  in  the  declaration.  The  court  subsequently 
excluded  all  such  evidence  from  the  jury,  and  by  an 
instruction  directed  them  not  to  consider  any  damages  except 
such  as  were  sustained  within  the  dates  so  alleged.  If 
there  was  any  error  in  the  admission  of  the  evidence  it  was 
cured  by  its  exclusion  and  the  instruction.  The  evidence 
offered  by  the  plaintiff  in  error  and  rejected  related  to 
some  agreement  by  him  with  a  third  ])erson  to  keep  up  his 
fence,  and  to  other  immaterial  matters,  and  was  properly 
excluded.  It  would  he  no  protection  to  plaintiff  in  error 
^hat  he  had  made  a  bargain  with  some  j)ei'son,  in  no  way 
connected  with  defendant  in  error,  to  keep  tlie  fence  in  good 
rei)air  to  restrain  the  cattle. 

Xo  instructions  were  asked  or  given  on  the  part  of  de- 
fendant in  error.  Two  were  given  on  behalf  of  ])laintiff  in 
error,  and  they  embraced  everything  essential  to  be  given 
to  the  jury.  A  considerable  nianber  of  instructions  were 
asked  by  plaintiff  in  error  and  were  refused.  They  were 
all  proj^rly  refused  as  erroneous,  unnecessary  or  inap]>li- 
cable  to  the  case.  The  evidence  fully  sustained  the  verdict, 
and  the  verdict  and  judgment  meet  with  our  approval. 

The  judgment  will  be  affirmed. 

Jud(/7ne?it  affinnecL 


Joseph  Stephen  and  Uziah  Mack 

V. 

Ferdinand  H.  Reibling  et  al. 

Mortgages — Re7it  of  Mortgaged  Pretnises — Receiver  in  Foreclosure  Suit 
Entitled  Thereto — Claim  of  Judgment  Creditor  of  Mortgagor  Overruled, 
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In  the  case  at  bar  the  beneficiaries  under  a  trust  deed  acquired  an 
equitable  lien  upon  the  rent  of  a  portion  of  the  mortgaged  premises, 
which  liad  been  leased  by  the  mortgagor,  by  virtue  of  the  api)ointment 
of  a  receiver  in  a  suit  brought  to  foreclose  the  trust  deed,  and  the  right 
which  the  mortgagor  had  to  collect  the  rent  from  his  lessee  passed  to 
the  receiver  as  soon  as  he  was  appointed  and  qualified  and  had  notified 
the  lessee;  so  held  as  against  the  claim  of  judgment  creditors  of  the 
mortgagor  who  had  filed  a  bill  to  subject  the  rent  to  the  satisfaction  of 
their  judgment. 

[Opinion  filed  May  20,  1892.] 


Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoREAi*rcE  DiBELL,  Judge,  presiding. 

On  March  3,  1883,  Ferdinand  H.  Eeibling  executed  his 
fifteen  promissory  notes  of  that  date,  each  for  the  principal 
sum  of  $1,000,  payable  to  the  order  of  himself ;  and  to 
secure  the  payment  of  the  same  said  Reibling  and  wife  exe- 
cuted to  EdtVard  C.  Hagar,  as  trustee,  their  deed  of  trust  of 
that  date,  upon  the  following  described  real  estate  and  prop- 
erty, viz.:  "  Lots  three  (3),  four  (4)  and  five  (5),  in  block 
thirty-six  (36),  and  one  (1),  two  (2)  and  three  (3),  in  block 
thirty-seven  (37),  in  that  part  of  the  city  of  Joliet  known 
and  platted  as  North  Joliet,  including  the  buildings,  ma- 
chinery, fixtures  and  appurtenances  contained  in,  belonging 
to,  and  comprising  the  paper  mill  thereon  situate,  known  as 
the  Des  Plaines  River   Paper  Mill."    Reibling  was  the 
owner  of  all  the  property  covered  by  the  trust  deed  except 
lots  2  and  3  in  block  37,  which  he  held  under  a  lease  from 
one  George  W.  Hyde,  the  owner  thereof,  of  date  Atigust  1, 
1881,  w^hich  lease  granted  said  Reibling,  in  addition  to  said 
lots,  "  water  and  water  power  not  to  exceed  in  capacity  150 
horse  power,  to  be  taken  out  of  the  canal  basin  at  Joliet, 
Will  County  and   State  of   Illinois,  above  and  adjoining 
dam  number  one  of  the  Illinois  and  Michigan  Canal  at  or 
near  lots   2  and  3,  in  block  37,  Korth  Joliet."     The  notes 
secured  by  said  trust  deed  became  the  pro})crty  of  the  First 
National  Bank  of  Joliet,  Maria  E.  Dillman  and  Robert 
Pilcher,   and   not   being  paid,  judgments   were  recovered 
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March  15,  1886,  on  the  notes  held  by  the  First  National 
Bank  of  Joliet,  and  executions  issued  thereon,  and  on  July 
2,  1886,  Eobert  Pilcher  filed  in  the  Circuit  Court  of  Will 
County  a  bill  to  foreclose  said  trust  deed  to  Hagar,  making 
Reibling  and  wife,  First  National  Bank  of  Joliet,  and 
others,  parties  defendant.  On  February  7,  1887,  upon 
proceedings  had  in  said  cause,  said  Edward  C.  Hagar  was 
appointed  receiver  of  all  said  mortgaged  property  and  of 
"  all  other  property  and  property  rights"  of  said  Reibling, 
and  he  duly  qualified  and  entered  upon  the  discharge  of  his 
duties  as  such  receiver.  On  February  8,  1887,  Ilagar,  as 
receiver,  leased  to  said  Robert  Pilcher  "  the  said  Des 
Plaines  River  Paper  Mill  with  the  machinery  and  appur- 
tenances thereto,  by  the  month,  at  the  rental  of  $150  per 
month."  June  28,  1888,  a  decree  of  foreclosure  was  entered 
in  said  cause,  and  the  property  covered  by  said  deed  of 
trust  ordered  sold  to  pay  the  amount  (over  $18,000)  then 
due  the  holders  of  said  notes;  and  thereafter  and  on  the 
18th  day  of  August,  188S,  said  premises  were  sold  to  the 
First  National  Bank  of  Joliet,  for  $10,500,  and  on  October 
2,  1888,  an  order  of  distribution  was  entered  directing 
the  payment  of  said  amount  after  the  payment  of  costs  to 
Robert  Pilcher,  First  National  Bank  of  Joliet,  and  George 
S.  House  as  trustee  for  Maria  E.  Dillman,  to  apply  upon  the 
amount  due  them  respectively  under  said  deed  of  trust  as 
found  in  said  decree  of  June  28,  1888.  On  November  25, 
1889,  the  master  in  chancery  duly  conveyed  said  premises 
to  the  First  National  Bank  of  Joliet. 

On  one  of  the  lots  leased  by  Reibling  from  Hyde  was  a 
flume  leading  from  the  upper  basin  of  the  canal  and  dis- 
charging into  a  race  back  of  the  Des  Plaines  River  Paper 
Mill  pro]3erty.  In  this  flume  were  three  turbine  wheels, 
two  of  which  wheels  were  used  to  furnish  the  power  to  run 
the  paper  mill  and  were  about  four  feet  apart  and  placed  just 
outside  the  paper  mill.  The  remaining  wheel  was  about 
six  feet  from  the  others  and  was  not  so  constructed  that  it 
could  be  used  in  connection  with  the  paper  mill.  An  up- 
right shaft  was  set  above  this  wheel,  and  upon  that  a  large 
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wheel  was  placed  and  gearing  connected  therewith,  and 
from  that  an  iron  cable  conducted  the  power  derived  from 
this  wheel  to  the  manufactory  of  the  Joliet  Strowbridge 
Company,  which  was  located  about  208  feet  south  from  the 
Des  Plaines  Iliver  Paper  Mill,  Avhere  the  power  was  used  to 
propel  its  machinery.  The  Joliet  Strowbridge  Company 
had  been  using  this  power  for  a  number  of  years  under  an 
oral  arrangement  with  Reibling  by  which  it  was  to  have  all 
the  power  from  that  wheel  for  as  long  a  period  as  it  wished, 
at  a  rental  of  $2^)  |)er  month,  payable  monthly.  Under 
that  arrangement  it  paid  rent  in  full  to  Reibling  up  to 
November  5,  1887.  At  the  time  Hagar  was  appointed  re- 
ceiver, the  Joliet  Strowbridge  Company  was  using  the 
power  furnished  by  this  third  wheel,  and  have  continued 
using  it  to  the  present  time.  It  was  not  made  a  party  de- 
fendant to  the  foreclosure  suit  of  Pilcher  v.  Reibling  et  al. 
Some  time  in  the  fall  of  1887,  Hagar  notified  the  Joliet 
Strowbridge  Company  that  they  must  not  pay  the  rent  to 
Reibling  except  at  their  peril,  and  about  the  same  time 
Pilcher  notified  the  Strowbridge  Company  to  the  same 
effect ;  and  thereupon  that  company  ceased  paying  rent  and 
now  owes  rent  at  the  rate  of  $20  per  month  from  Novem- 
ber 5,  1887. 

On  March  20, 1886,  appellant  Mack  recovered  a  judgment 
for  $141  and  costs  against  Reibling,  and  on'  March  27,  1886, 
appellant  Stephen  recovered  a  judgment  for  $200  and  costs 
against  the  same  party,  both  judgments  being  recovered 
before  a  justice  of  the  peace.  Executions  issued  on 
said  judgments,  and  were  returned  7iulla  bona^  and  on  Janu- 
ary 17,  1890,  transcripts  of  said  judgments  and  executions 
were  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  of 
Will  County,  and  executions  issued  thereon,  which  were 
thereafter,  and  on  the  18th  day  of  January,  1890,  returned 
nuUa  hoiia  by  the  sheriff  of  Will  County.  Thereu])on,  on 
January  20,  1890,  said  Stephen  and  Mack  filed  a  creditor's 
bill  against  the  Joliet  Strowbridge  Company  a'nd  others  to 
obtain  satisfaction  of  their  said  judgments  from  these  rents 
owing  by  the  Joliet  Strowbridge  Company.    Answers  were 
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filed  by  all  the  defendants  except  Eeibling,  and  the  Joliet 
Strowbridge  Company  filed  a  cro^-bill  in  the  nature  of  a 
bill  of  interpleader,  setting  up  these  facts  and  making 
Stephen,  Mack,  Pilcher,  Nagar  and  First  National  Bank  of 
Joliet  defendants,  and  praying  that  they  be  required  to 
interplead  and  establish  their  rights  to  said  rent.  These 
parties  all  answered  the  cross-bill,  and  upon  hearing  had,  the 
Circuit  Court  on  June  27,  1891,  by  its  decree  ^ordered : 
First,  "that  the  original  bill  be  dismissed  for  want  of 
equity;"  second,  "  that  the  amount  due  by  the  said  Joliet 
Strowbridge  Company  for  rent  as  aforesaid,  for  the  use  of 
said  water  power  from  November  5,  1887,  to  November  25, 
1889,  the  date  of  said  deed  to  said  First  National  Bank  of 
Joliet,  is  the  sum  of  $492,  against  which  sum  the  costs  taxed 
herein  under  the  cross-bill  of  said  Joliet  Strowbridge  Com- 
pany shall  be  charged  and  shall  be  paid  by  said  Joliet 
Strowbridge  Company,  and  the  balance  of  said  suni  shall 
be  paid  over  by  it  to  the  said  Edward  C.  Ilagar,  as  the 
receiver  in  said  foreclosure  suit  of  Pilcher  v.  Reibling  et 
al.,  to  be  therein  duly  disposed  of  as  the  court  shall  order; 
that  the  amount  due  as  rent' from  said  Joliet  Strowbridge 
Company  for  the  use  of  said  water  power  from  the  25th  day  ^ 
of  November,  1889,  to  the  date  of  this  decree,  is  the  sum  of 
$380,  which  sum  or  rents  said  Joliet  Strowbridge  Company 
is  ordered  to  pay  also  to  the  said  receiver,  and  from  the 
date  of  this  decree  to  attorn  to  him  as  such  receiver,  as  his 
tenant,  until  otherAvise  ordered  by  the  court  in  foreclosure 
suit ; "  and  third,  "  that  said  receiver  hold  all  of  said  rents 
so  paid  him  by  the  said  Joliet  Stowbridge  Company,  8ul>- 
ject  to  the  order  and  direction  of  the  court  in  said  foreclos- 
ure suit  of  Pilcher  V.  Eeibling  et  al. ;  that  all  the  rights  and 
claim  thereto,  of  and  as  between  the  said  receiver  as  such, 
and  the  said  First  National  Bank  of  Joliet  and  the  said 
Pilcher,  be  determined  without  prejudice  in  said  suit,  as  the 
court  shall  therein  direct  and  order  on  such  proofs  and 
showing  as  may  then  and  there  be  presented  and  made." 
From  that  decree  appellants  prosecute  this  appeal. 

Messrs.  Hill,  Haven  &  Hill,  for  appellants. 
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These  rents  due  from  the  Joliet  Strovvbridge  Company 
on  this  oral  lease  with  Reibling,  constituted  and  were  an 
equitable  asset  or  chose  in  action  of  Eeibling,  and  we  do 
not  apprehend  that  counsel  for  appellees  will  dispute  the 
proposition  that  a  party  by  filing  a  creditor's  bill  and  the 
service  of  process  of  summons,  obtains  an  equitable  lien 
upon  all  the  equitable  assets  of  the  judgment  debtor  in  the 
hands  of  the  defendant  to  the  bill.  This  proposition  of  law 
has  been  repeatedly  announced  by  our  Supreme  Court  in^ 
King  V.  Goodwin,  130  111.  102,  and  other  cases. 

That  being  the  undoubted  law,  appellants,  by  filing  their 
bill  in  this  case,  based  on  valid  and  existing  judgments,  and 
having  summons  served  on  the  Joliet  Strowbridge  Company, 
acquired  an  equitable  lien  or  levy  upon  these  rents;  whether 
that  lien  or  levy  would  avail  them  or  not,  depending,  of 
course,  upon  w^hether  any  other  party  had  a  prior  existing 
legal  lien  thereon. 

Hagar's  claim  to  those  rents  is  based  upon  his  appoint- 
ment as  receiver  in  the  case  of  Pilcher  v.  Reibling  et  al., 
which  was  a  proceeding  brought  to  foreclose  a  deed  of  trust 
given  by  Reibling  to  Hagar  as  trustee.  That  trust  deed 
Avas  dated  March  3,  1883,  and  covered  ^'  Lots  three  (3), 
four  (4)  and  five  (5)  in  block  thirty-six  (3f)),  and  one  (1), 
two  (2)  and  three  (3)  in  block  thirty-seven  (3.7),  in  that  part 
of  the  city  of  Joliet  known  and  platted  as  Xorth  Joliet, 
including  the  buildings,  machinery,  fixtures  and  appurte- 
nances contained  in,  belonging  to,  and  comprising  the  paper 
mill  thereon  situate,  and  known  as  the  Des  Plaines  River 
Paper  Mill."  By  that  deed  of  trust  the  beneficiaries  there- 
under acquired  no  lien  or  claim  to  the  rents  and  profits  of 
said  premises  and  property  thereby  conveyed.  The  courts 
of  this  State  treat  a  morto:ao:e  as  a  mere  securitv  for  the 
payment  of  the  debt  and  the  mortgagor  as  the  real  benefi- 
cial owner  of  the  land,  subject  to  the  incumbrance  of  the 
mortgage,  and  hold  that  the  interest  of  the  mortgagee  is 
simply  a  lien  rather  than  an  estate;  and  while  the  mortgagor 
is  left  in  possession  he  may  occupy  and  improve  the  same,, 
or  he  may  take  the  rents  and  profits  to  his  own  use  in  the 
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same  manner  as  before  he  made  the  mortgage,  and  he  is  not 
accountable  for  them  to  the  mortgagee  before  he  is  entitled 
to  them  under  his  decree.  Barrett  v.  Hinckley,  124  111.  32; 
1  Jones  on  Mortgages,  Sees.  r)67,  771,  772;  M.  V.  R.  R.  Co. 
V.  Express  Co.,  81  111.  534;  Silverman  v.  Northwestern  Mut- 
ual Life  Ins.  Co.,  5  111.  App.  124. 

In  the  case  of  Silverman  v.  Ins.  Co.,  supra^  after  announc- 
ing the  above  rule,  the  court  add  (citing  from  1  Jones  on 
Mortgages,  Sec.  667) :  "  The  commencement  of  an  action 
against  him  by  the  mortgagee  to  recover  possession,  does 
not  change  hrs  right  in  this  respect,  and  he  is  not  accounta- 
ble for  the  rents  and  profits  accruing  afterward  and  before 
the  mortgagee  is  entitled  to  possession  under  the  judgment. 
If  the  mortgagee  wishes  to  receive  the  rents  and  profits,  he 
must  take  early  means  to  obtain  possession." 

But  after  foreclosure  and  deed  made,  the  accruing  rents 
pass  to  the  grantee.  Epley  v.  Eubanks,  11  111.  App.  272; 
Foote  v.  Overman,  22  111.  App.  181. 

Chancellor  Kent,  in  4  Kent's  Com.,  157,  states  the  modern 
doclrine  as  follows :  "  The  mortgagor  has  a  right  ta  lease, 
sell,  and  in  every  respect  to  deal  with  the  mortgaged  prem- 
ises as  owner  so  long  as  he  is  permitted  to  remain  in 
possession,  and  so  long  as  it  is  understood  and  held  that 
every  person  taking  under  him,  takes  subject  to  all  the 
rights  of  the  mortgagee,  unimpaired  and  unaffected.  Nor 
is  he  liable  for  rents,  and  the  mortgagee  must  recover  the 
possession  by  regular  entry  by  suit  before  he  can  treat  the 
mortgagor  or  person  holding  under  him  as  a  trespasser." 
To  the  same  effect  see  also  Teal  v.  Walker,  111  U.  S.  242; 
American  Bridge  Co.  v.  Heidelback,  94  U.  S.  798. 

It  then  clearly  appears  that  a  mortgagee  has  no  specific 
lien  upon  the  rents  and  profits  of  the  mortgaged  land  and 
can  not  recover  rent  from  a  tenant  of  the  mortgagor  either 
in  law  or  equity.  This  rule  is  subject  to  the  exception  that 
in  case  of  actual  entry  by  the  mortgagee,  or  an  attornment 
by  the  tenant,  the  mortgagee  can  collect  after  condition 
broken.  There  is  no  privity  of  contract  or  estate  between 
the  mortgagee  and  the  tenant,  and  until  actual  entry  or  at- 


Second  District — December  Term,  1891.      47 

Stephen  v.  Reibling. 

tomment,  the  mortgagee  can  maintain  no  action  against  the 
tenant  either  for  rent  or  use  and  occupation.  1  Jones  on 
Mortgages,  Sec.  773-5-7;  2  Wash,  on  Real  Prop.,  143;  4 
Kent's  Com.,  *165  ;  Gartside  v.  Outley,  58  111.  210 ;  Bartlett 
V.  Hitchcock,  10  111.  App.  87 ;  Forlouf  v.  Bowlin,  29  111.  App. 
471.  In  4  Kent's  Com.,  165,  it  is  said,  speaking  of  the  case 
where  a  mortgagor  makes  a  lease  after  mortgaging  the 
property :  "  It  is  admitted  that  the  mortgagee  can  not  dis- 
train or  sue  for  the  rent,  because  there  is  no  privity  of  con- 
tract, or  of  estate,  between  the  mortgagee  and  tenant.  But 
if  the  subsequent  tenant  attorns  to  the  mortgagee  after  the 
mortgage  has  become  forfeited,  then  he  becomes  his  tenant, 
and  is  answerable  to  him  for  the  rent.  *  "'^  *  It  will 
depend,  therefore,  upon  the  act  of  the  tenant,  under  a  lease 
from  the  mortgagor  subsequent  to  the  mortgage,  whether 
the  mortgagee  can  sustain  a  suit  or  distress  for  the  rent 
prior  to  his  recovery  in  ejectment." 

In  Forlouf  v.  Bowlin,  mpra^  the  Appellate  Court  of  the 
Fourth  District  say :  "  It  was  true  that  there  was  condition 
broken,  but  there  had  never  been  an  entry  by  the  grantee 
in  the  deed  of  trust  for  condition  broken,  and  even  the 
mortgagor  is  not  required  to  account  to  the  mortgagee  for 
rents  and  profits  while  he  remains  in  possession.  Moore  v. 
Titman,  44  111.  367.  After  condition  broken  the  mortgagee 
may  enter  and  render  his  security  productive  by  the  recep- 
tion of  the  rents  and  profits.  Id.  But  this  appellant  does 
not  stand  in  a  position  that  without  entry  for  condition 
broken  or  attornment,  the  appellee  would  have  a  right  to 
distrain." 

In  case  the  debt  secured  by  the  mortgage  is  defectively 
secured,  the  mortgagee  may,  by  obtaining  the  appointment 
of  a  receiver  of  the  rents  and  profits  of  the  property  covered 
by  the  mortgage,  secure  a  lien  upon  such  unpaid  rents  and 
profits,  and  in  that  way  a  second  or  third  mortgagee  may 
secure  a  lien  prior  to  the  first  mortgagee.  1  Jones  on 
Mortgages,  Sec.  1536;  Lapsy  v.  Manger,  3  Sandf.  Ch.  26; 
Post  V.  Dorr,  4  Edw.  Ch.  412 ;  Havick  v.  Ripley,  10  Paige, 
43;  Astor  v.  Turner,  11  Paige,  436. 
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In  the  case  of  the  appointment  of  a  receiver  any  tenants 
in  possession  may  be  compelled  to  attorn  to  the  receiver. 
If  they  refuse  to  attorn,  the  court  may  on  motion  enter  an 
order  directing  them  to  do  so,  although  they  were  not 
made  parties  to  the  suit  in  the  first  instance.  The  appoint- 
ment of  a  receiver  does  not  change  the  title  or  right  of 
possession  of  the  property,  and  he  acquires  no  better  or 
greater  rights  in  the  property  than  the  insolvent  debtor 
had.  1  Jones  on  Mortgages,  Sec.  1536 ;  AVisconsin  F.  &  M. 
Ins.  Co.  Bank  v.  Manistee  Salt  Jj.  Co.,  77  Mich.  76. 

Messrs.  Benjamin  Oun  and  A.  O.  Marshall,  for  appel- 
lees. 

Even  a  mortgagee  in  possession  has  a  right  to  the  rents. 
After  condition  broken  he  "is  entitled  to  receive  the  rents 
and  profits  to  be  a])plied  on  his  mortgage  debt."  Fifield 
V.  Gorton  et  al.,  15  111.  App.  460. 

Any  possession  taken  by  the  mortgagee  with  notice  to 
the  tenants  to  pay  the  rent  to  him,  is  sufficient,  and  entitles 
him  to  the  rents  as  against  the  mortgagor.  The  mortgagor 
can  not  recover  for  after-accruing  rents.  1  Jones  on  Mort- 
gages, Sec.  775. 

Until  entry  by  mortgagee  he  can  not  maintain  an  action 
for  rents  against  a  lessee.  His  title  to  rent  does  not  accrue 
until  in  possession;  then  it  exists.     lb.,  Sec.  777. 

The  beneficiaries  under,  or  persons  secured  by  the  trust 
deed,  procured  the  possession  of  the  mortgiiged  estate  by 
the  receiver  and  the  court.  Such  possession  is  the  custody 
of  the  law.  Jackson  v.  Lahee,  114  111.  287  ;  Coal  &  M. 
Co.  V.  Coal  &  M.  Co.,  Ill  111.  32. 

"  Where,  upon  the  maturity  of  the  indebtedness,  the  se- 
curity being  inadequate,  the  mortgagee  files  his  bill  for  a 
foreclosure  and  procures  the  appointment  of  a  receiver,  he 
thereby  obtains  an  equitable  lien  upon  the  unpaid  rents, 
and  wiU  be  entitled  thereto  to  the  extent  of  any  deficiency 
in  the  security."     High  on  Receivers,  Sec.  644. 

"  As  a  general  rule,  to  entitle  a  receiver  to  sue  for  and  re- 
cover rents  accruing  from  property  of  a  debtor  over  whose 
estate  he  is  appointed,  he  must  give  notice  of  his  appoint- 
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ment  to  the  tenant,  and  without  such  notice  he  can  not 
maintain  an  action  for  rent.  The  object  of  the  notice  is  of 
a  two-fold  nature ;  lirst,  to  protect  the  estate  from  payment 
to  a  wrong  person,  and  second,  to  prevent  the  tenant  from 
dealing  with  the  former  owner  in  ignorance  of  the  receiver  s 
appointment.'^    High  on  Receivers,  Sec.  G24. 

"A  receiver  is  the  representative  of  all  parties  in  interest; 
of  the  mortgagee,  the  mortgagor,  and  all  holding  under 
them,  and  all  having  rights  superior  to  theirs."  Jones  on 
Mortgages,  Vol.  IT,  Sec.  1535. 

"  His  possession  is  the  possession  of  the  court,  and  with- 
out its  authority  no  one  can  interfere  directly  or  indirectly 
nith  the  property."    Id. 

"  By  the  appointment  of  a  receiver  the  mortgagee  obtains 
an  equitable  claim  not  only  upon  the  rents  and  profits 
actually  duo  at  the  time,  but  also  upon  the  rents  to  accrue ; 
and  his  right  to  them  is  superior  to  that  of  any  one  else 
claiming  under  the  mortgagor."  Jones  on  Mortgages,  Vol. 
II,  Sec.  1530. 

Where  a  receiver  is  appointed  over  the  property  of  a 
judgment  debtor,  upon  the  application  of  his  creditors,  the 
debtor  is  not  entitled  to  interfere  \vith  the  receipts  of  rents 
after  the  order  of  -appointment  is  made  absolute.  Mc- 
liOUghlin  V.  Longan,  4  Ir.  Eq.  325. 

"Where  a  receiver  of  the  rents  accruing  from  real  prop- 
erty has  been  appointed  and  a  decree  is  subsequently  made 
for  a  sale  of  the  premises,  the  receiver  will  be  continued 
until  conveyances  are  executed,  in  order  to  collect  arrears 
of  rent,  and  the  tenants  will  be  compelled  to  pay  arrears  to 
the  receiver."     High  on  Receivers,  Sec.  G31. 

By  the  decree. in  the  suit  in  which  Hagar  'was  appointed 
receiver,  he  was,  on  the  showing  made,  ordered  to  continue 
in  possession  and  In  the  discharge  of  his  duties  as  such  re- 
ceiver pending  the  time  for  redemption,  etc.  Eeibling 
made  no  objection. 

The  foregoing  authorities,  we  think,  demonstrate  that  the 
court  below  was  correct  in  holding  that  the  receiver,  and 
not  apjiellants,  is  entitled  to  the  rent  in  question. 

Vou  XLV  4 
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Mr.  Justice  Harker.  The  only  question  to  be  determinetl 
on  this  ap]ieal  is  whether  appellants,  or  Edward  C.  Hagar  as 
receiver,  are  entitled  to  the  rents  due  from  the  Joliet  Strow- 
bridge  Company,  which  accrued  between  November  15, 1887, 
and  November  25, 1889,  amounting  to  the  sum  of  8^02.  The 
rents  accrued  bv  virtue  of  a  verbal  lease  of  a  water  wheel 
located  on  premises  already  mortgaged  by  tlie  lessor  to  a 
third  party.  Pending  proceedings  in  chancery  to  foreclose 
the  mortgage  (deed  of  trust)  Ilagar  was  appointed  receive*^ 
qualified  as  such,  and  notified  the  lessee,  the  Joliet  Strow- 
bridge  Company,  not  to  pay  rent  any  longer  to  the  lessor. 
The  rents  are  for  no  period  of  time  anterior  to  his  appoint- 
ment as  receiver.  Reibling,  the  lessor,  is  insolvent,  and  the 
mortgaged  property  was  sold  by  the  master  in  chancery 
under  the  foreclosure  decree  for  about  §8,000  less  than  an 
amount  sufficient  to  satisfv  the  decree.  Ha^ar  claims  that 
by  virtue  of  his  appointment  as  receiver  he  obtained  an 
equitable  lien  upon  the  rents,  and  is  entitled  thereto  to  the 
extent  of  any  deficiency  in  the  security.  On  the  other 
hand  appellants,  who  hold  judgments  obtained  before  a 
justice  of  the  peace  against  Reibling,  and  ai^e  unable  to 
obtain  satisfaction  of  tliem  by  the  statutory  process  of 
garnishment,  for  the  reason  that  the  rent  del^t  of  the  Joliet 
Strowbridge  Company  exceeds  the  jurisdiction  of  a  justice  of 
the  peace,  claim  that  tliey  are  entitled  to  satisfaction  of 
their  judgment  of  such  rents,  upon  the  ground  that  they  are 
equitable  assets  or  choses  in  action  belonging  to  their  judg- 
ment debtor,  which  none  of  his  creditors  have  subjected  to 
their  claims.  Their  bill,  which  they  term  a  creditor's  bill,  is  in 
the  nature  of  garnishment  in  equity,  and  because  of  obtain- 
ing service  of  process  upon  the  Joliet  Strowbridge  Company 
before  any  other  creditors,  they  claim  priority  as  a  rewartl 
for  their  superior  diligence.  It  is  a  novel  proceeding,  but 
we  make  no  doubt  thev  are  entitled  to  the  relief  souo-ht  un- 
less  it  be  determined  that  the  receiver  has  a  prior  lien.  It 
is  contended  that  inasmuch  as  Ilagar  had  not  taken 
possession  of  the  water  wheel,  as  the  Joliet  Strowbridge 
Company  had  never  attorned  to  him  nor  recognized  him  as 
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its  landlord,  as  he 'had  never  secured  an  order  compelling  it 
to  attorn  to  him,  and  had  its  officers  punished  for  failing  to 
do  so,  and  as  he  had  never  taken  steps  to  dispossess  it,  he 
had  no  lien  upon  the  rents. 

So  far  as  the  relative  rights  of  a  mortgagor  and  mortgagee 
are  concerned,  there  can  be  no  question  on  the  proposition 
that  while  the  mortgagor  is  in  possession  he  may  take  the 
rents  and  profits  to  his  own  use,  and  is  not  accountable  for 
^hem  even  after  condition  broken.  lie  is  not  accountable 
to  the  mortgagee  for  rents  after  an  action  has  been  com- 
menced to  foreclose  until  there  is  a  judgment  or  decree 
entitling  the  mortgagee  to  possession.  Having  no  specific 
lien  upon  the  rents  and  profits  of  the  mortgaged  premises 
the  mortgagee  can  not  ordinarily  recover  rent  from  a  tenant 
of  the  mortgagor.  Before  he  can  do  so  there  must  be  an 
actual  entry  by  him  or  an  attornment  by  the  tenant.  The 
foundation  of  this  rule  is  that  there  is  no  priority  of  contract 
or  estate  between  the  mortgagee  and  tenant.  Eelying  upon 
that  proposition  of  law  counsel  for  appellants  argue  that 
the  receiver,  under  the  facts  in  this  case,  is  not  entitled  to 
the  rents  in  question  from  the  Joliet  Strowbridge  Comjmny. 
Their  theory  is  based  upon  the  idea  that  a  receiver  stands 
upon  the  same  footing  as  a  mortgagee,  asserting  a  claim  to 
the  rents  and  profits  of  the  mortgaged  premises,  and  they 
seek  to  apply  to  that  officer  principles  applicable  to  a  mort- 
gagee after  condition  broken.  The  chancellor  in  a  suit  in 
equity  to  foreclose  a  mortgage  is  authorized  to  appoint  a 
receiver  because  the  debt  is  insufficiently  secured.  The 
receiver  thereby  obtains  an  equitable  lien  upon  the  unpaid 
rents,  and  will  be  entitled  thereto  to  the  extent  of  any 
deficiency  in  the  security.  High  on  Receivers,  6^4.  lie  is 
the  representative  of  all  parties  in  interest,  the  mortgagee, 
the  mortgagor,  and  all  holding  under  them.  His  possession 
is  the  possession  of  the  court,  and  without  its  authority  no 
one  can  interfere  with  the  property.  Jones  on  Mortgages, 
Vol.  11, 1535  and  1536;  Jackson  v.  Lahee,  114  111.  287.  When 
the  court  ascertains  that  the  circumstances  warrant  the 
appointment  of  a  receiver,  and  one  is  appointed  and  qualified, 
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then  the  premises  pass  into  the  custody  of  the  court. 
Hence,  the  receiver  is  not  in  the  position  of  a  mortgagee 
after  condition  broken,  whether  such  mortgagee  is  in  posses 
sion  or  not.  Counsel  for  appellants  concede  that  after  a 
receiver  is  appointed  and  qualifies,  tenants  in  possession  may 
be  com})elled  to  attorn  to  him  or  be  ejected.  Upon  what 
ground  has  the  receiver  such  right,  except  upon  the  ground 
that  the  court  has  taken  control  of  the  property  and  placed 
him  in  supervision  of  it.  By  virtue  of  llagar's  appointment 
he  became  entitled  to  collect  the  rents,  and  for  the  mort- 
gagee he  acquired  an  equitable  lien  thereon.  High  on 
Receivers,  Sec.  031.  By  the  notice  he  gave  to  the  Joliet 
Strowbridge  Company  it  became  apprised  of  his  rights  as 
receiver,  and  recognized  them  by  refusing  to  pay  longer  to 
Reibling.  The  claim  of  appellants  is  based  upon  the  theory 
that  the  rent  in  question  is  an  equitable  asset  or  chose  in 
action  belonging  to  Reibling ;  that  none  of  the  creditors  had 
subjected  it  to  their  claims,  and  that  appellants  by  filing  their 
bill  and  obtaining  service  upon  the  Strowbridge  Company 
acquired  an  equitable  lien  thereon.  Their  claim  upon  the 
fund  is  certainly  not  superior  to  that  of  creditors  standing 
in  a  position  to  invoke  the  aid  of  statutory  garnishment  in 
proceedings  at  law.  Had  their  judgments  been  in  the  Circuit 
Court  their  bill  would  not  have  been  entertained,  because 
they  could  have  proceeded  by  statutory  garnishment.  Had 
they  been  in  that  position  and  undertaken  to  reach  the  fund 
by  that  process,  and  the  Joliet  Strowbridge  Company,  as 
garnishees,  answered  that  upon  the  lease  of  the  water  wheel 
there  was  $^92  rents  due,  but  that  the  premises  were  mort- 
gaged before  the  lease  was  given;  that  proceedings  to 
foreclose  had  been  commenced;  that  Hagar  had  been  ap- 
pointed receiver  to  take  charge  of  the  property  and  collect  the 
rents ;  that  the  receiver  had  notified  it  of  his  appointment, 
and  that  it  must  discontinue  paying  rent  to  Reibling ;  that 
since  such  notice  it  had  not  paid  to  Reibling ;  that  all  tlie 
rent  due  had  accrued  since  the  appointment  of  the  receiver — 
the  Circuit  Court  would  not  have  entered  judgment  against 
the  garnishees. 
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T7e  are  clearly  of  the  opinion  that  the  beneficiaries  under 
a  trust  deed  acquire  an  equitable  lien  upon  the  rents  by 
virtue  of  the  appointment  of  a  receiver,  and  that  in  this  case 
the  right  which  Reibling  had  to  collect  rent  from  the  Joliet 
Strowbridge  Company  under  the  lease  passed  to  Ilagar  as 
soon  as  he  was  appointed  and  qualified,  and  notified  the 
Joliet  Strowbridge  Company. 

The  Circuit  Court  properly  dismissed  appellants'  bill. 
The  decree  will  be  aflSrmed. 

Decree  ajjirined. 


Charles  D.  Welch  and  Horace  E.  Hall,  Copart- 
ners, 

V. 

Alonzo  B.  HucKiNg. 

Contract  of  Eniployment — Breach — Damages — Weight  of  Evidence — 
Improper  Remarks  of  Counsel  to  Jury — Duty  of  Trial  Court — Practice, 

In  an  action  brought  by  plaintiff  against  defendants  to  recover  dam- 
ages for  a  breach  of  a  contract  by  which  plaintiff  was  alleged  to  have 
been  employed  by  defendants  to  purchase  twenty-five  car  loads  of  horses 
for  them,  the  question  bemg  as  to  the  terms  of  the  contract,  this  court 
holds  that  the  weight  of  evidence  was  against  the  verdict  for  the  plaint- 
iff, and  that  it  should  have  been  set  aside  by  the  court  below, 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Henry  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Jajhes  K.  Blish  and  William  Lawson,  for  ajv 
pellants. 

Mr.  Charles  K.  Ladd,  for  appellee. 
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Mr.  Justice  IIaeker.  This  was  an  action  of  assumpsit 
by  appellee  to  recover  for  an  alleged  balance  due  him 
upon  a  contract  to  buy  horses  for  appellants  during  one 
year  at  $100  per  car  load.  There  was  a  trial  by  jury  and  a 
verdict  returned  in  favor  of  appellee  for  $1,071.51.  Ap- 
lyellee  entered  re7ntUiticr  for  §105,  and  the  court,  after  over- 
ruling a  motion  for  a  new  trial,  rendered  judgment  against 
appellants  for  $966.51. 

The  appellants  are  dealers  in  horses  and  owned  at  the  time 
of  the  making  of  the  contract  sued  on,  sale  stables'  in  Bos- 
ton, Mass.  Appellee  is  a  resident  of  Kewanee,  111.,  and  had 
for  several  years  been  in  the  service  of  appellants,  buying 
horses  in  the  west  and  shipping  them  to  Boston,  when  he 
was,  on  the  5th  of  February,  1891,  employed  by  them,  as  he 
claimed,  to  buy  twenty-five  car  loads  of  horses  during  the 
year  following  that  date  at  the  rate  of  $100  per  car  load 
and  his  expenses.  Under  this  engagement  he  bought  thir- 
teen and  one  quarter  car  loads,  when  he  was  ordered  to  buy 
no  more.  He  has  been  paid  for  what  he  bought  and  his 
expenses.  This  suit  was  for  the  balance  of  the  $2,500  which 
he  was  prevented  from  earning  under  his  contract. 

Appellants  deny  making  any  such  contract  as  that  set  up 
by  the  appellee.  They  claim  that  he  was  engaged  to  buy 
horses  at  $100  per  car  load  and  expenses,  and  that  they  could 
"  lay  him  ofif  whenever  they  saw  fit,"  and  that  he  could  quit 
whenever  he  desired.  The  question  involved  is  purely  one 
of  fact.  In  support  of  appellee's  contention  he  alone  testi- 
fied. He  is  flatly  contradicted  by  both  of  the  appellants 
and  their  bookkeeper,  E.  M.  Welch.  The  contract  was 
made  at  the  st^ibles  of  appellants  in  Boston.  All  three  of 
the  parties  in  interest  were  present  when  the  terms  were 
agreed  upon.  They  immediately  went  into  the  office  con- 
nected T\ath  the  stables,  called  the  attention  of  the  book- 
keeper to  the  fact  of  employment,  and  repeated  in  his 
presence  the  terms  of  the  agreement.  Appellants  and  the 
bookkeeper  agree  in  their  testimony  as  to  the  terms  of  the 
contract.  The  testimony  of  appellant  Hall  was  heard  in  oi)en 
court.     The  testimony  of  appellant  Welch  and  the  book- 
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keeper  was  by  deposition,  taken  in  Massachusetts.  The 
testimony  of  appellee  was  heard  in  open  court. 

After  a  careful  perusal  of  the  e\nidence  the  conclusion 
would  seem  irresistible  to  an  unbiased  mind,  that  the  right 
of  this  controversy  is  with  the  appellants.  That  the  jury 
should  believe  appellee  as  against  the  evidence  of  three 
witnesses  who  contradict  him  on  every  material  ^  point  in 
the  case  can  be  accounted  for  upon  no  other  ground  than 
that  they  were  swayed  by  prejudice  and  an  unbecoming  de- 
sire to  place  in  the  pocket  of  a  resident  litigant  the  money  of 
a  non-resident  litigant.  In  view  of  certain  letters  written  by 
Hall  w^e  can  easily  see  how  they  could  discredit  some  of  his 
testimony,  but  can  not  understand  how  they  could  utterly 
ignore  the  testimony  of  C.  D.  and  E.  M.  Welch.  They  were 
not  before  the  jury  in  person,  their  testimony  was  reason- 
able, and  there  is  nothing  in  the  record  tending  to  impeach 
their  character. 

We  know  how  averse  courts  are  to  disturb  the  verdict  of 
a  jury  where  there  is  a  conflict  in  the  testimony,  but  in  all 
cases  where  the  verdict  is  so  palpably  and  glaringly  against 
the  weight  of  the  evidence  as  this  is,  the  Circuit  Court  should 
assume  the  reponsibility  of  promptly  setting  it  aside.  It  is 
his  duty  to  see  that  the  verdict  executes  justice  between  the 
parties ;  that  the  conclusion  reached  is  fairly  and  logically 
drawn  from  all  the  evidence  in  the  case.  Appellants  were 
not  fairly  treated  by  counsel  for  appellee  upon  the  trial. 
During  the  examination  of  witnesses,  as  well  as  upon  the  final 
argument,  methods  were  resorted  to  which  could  have  had 
no  other  purpose  than  to  prejudice  the  minds  of  the  jury 
against  the  appellants.  After  the  court  had  sustained  an  ob- 
jection to  the  introduction  of  a  certain  letter  offered  in  evi- 
dence, questions  were  repeatedly  asked  a  witness  concerning 
the  contents  of  the  letter,  and  the  repeated  rulings  of  the  court 
did  not  seem  to  check  counsel  in  his  determinati(>n  to  have 
the  jury  understand  what  the  contents  were.  His  remarks 
in  the  closing  argument  to  the  jury  about  the  Welches 
testifying  in  Massachusetts,  where  they  could  commit 
perjury  without  the  courts  of  this  State  being  able  to  reach 
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and  punish  them,  that  a  fight  was  going  on  between  Welch 
and  Hall,  that  the  plaintiff  had  bought  as  many  as  thirty- 
five  and  forty  car  loads  of  horses  a  vear  for  the  defendants 
in  some  previous  years,  were  entirely  foreign  to  the  issue 
being  tried  by  the  jury,  and  were  highly  improper,  especially 
after  objection  from  opposing  counsel  and  a  warning  from 
the  court  that  he  should  keep  within  the  record.  The 
temptation  to  improper  remarks  for  the  purpose  of  arousing 
the  prejudices  of  the  jury,  at  a  time,  too,  when  there  can  be 
no  reply,  should  not  be  indulged  by  the  advocate,  and  if  it 
is,  the  court  should  not  allow  him  or  his  client  to  profit  by 
the  misuse  and  abuse  of  his  privileges.  If  trial  courts  will 
promptly  set  aside  verdfcts  obtained  by  such  means,  and  at- 
torneys are  given  to  understand  that  they  can  gratify  such 
a  spirit  of  unfairness  only  at  the  expense  of  their  clients, 
we  apprehend  but  little  difficulty  will  be  exi)erienced  in 
checking  the  evil. 

For  the  reasons  that  the  venlict  is  not  supported  by  the 
evidence,  and  that  appellants  have  not  been  fairly  treated, 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Jieversed  and  remanded. 


Nicholas  Bernhard 

V. 

W.  E.  Trimble,  by  Next  Friend,  etc. 

Landlord  and  Tenant — Cancellation  of  Lease — Action  for  Damage 
Against  Lessor— Evidence, 

A  lessor  having  closed  the  leased  premises  against  a  tenant  and  forbid- 
den their  further  use  by  him,  a  new  agi*eement  was  made  for  tlie  use  of 
the  premises  for  a  shorter  specified  time.  The  lessor  again  closed  the 
premises  on  the  alleged  ground  that  the  lessee  had  not  furnished  security 
as  agi'eed.  In  an  action  brought  by  the  lessee  against  the  lessor  to 
recover  damages  for  being  deprived  of  the  use  of  tlie  leased  premises. 
heUl^  that  the  lessor  was  entitled  to  show  by  parol  that  it  was  a  condi- 
tion to  the  reopening  of  the  premises  that  the  lessee  sliould  secui'e  him 
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against  loss,  and-  that  a  letter  introduced  in  evidence  from  the  lessee  to 
his  agent,  although  signed  also  by  lessor,  did  not  constitute  the  contract 
but  was  merely  directory  to  the  lessee's  agent. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Bureau  County;  the 
Hon.  Charles  Blanchard,  Judge,  presiding. 

Messrs.  Fred  T.  Beers  and  Eckles  &  Kyle,  for  appellant. 

Messrs.  George  S.  Skinner  and  II.  M.  Trimble,  for  appel- 
lee. 

» 

Mr.  Justice  IIarker.  On  the  8th  of  January,  1891,  appel- 
lant, being  the  owner  of  a  hall  on  the  second  floor  of  a  build- 
ing at  Bureau  Junction,  leased  it  to  appellee,  to  be  used  for  a 
roller  skating  rink,  for  one  month,  at  a  rental  of  S25,  with 
the  option  to  appellee  of  using  the  hall  for  that  purpose  three 
months  for  $(50.  Appellee  paid  $15  as  advanced  rent,  opened 
the  hall  to  the  public  on  the  afternoon  of  January  12th,  and 
continued  to  operate  the  rink  during  afternoons  and  even- 
ings until  the  15th  of  that  month.  During  the  afternoon 
and  evening  of  the  first  day  appellee  took  personal  super- 
vision of  the  rink,  but  after  that  placed  it  in  charge  of  an 
agent,  one  Dexter  Haskell,  and  went  to  his  home  at  Prince- 
ton. Appellant,  whose  place  of  business  is  underneath  the 
hall,  became  very  much  annoyed  with  the  noise  and  con- 
fusion made  by  the  parties  using  the  rink,  and  on  the  15th 
forbade  its  further  use  and  closed  the  dooi's  against  appellee's 
agent,  Haskell.  He  went  to  Princeton  to  see  appellee,  and 
after  some  cavil  the  $15  before  then  paid  was  returned,  and 
the  lease  surrendered  for  cancellation.  It  was  agreed  at  the 
same  time  that  the  rink  should  be  opened  that  (Thursday) 
night,  and  operated  of  nights  until  closing  time  the  follow- 
ing Saturday.  Such  agreement  was  exacted  by  appellee 
before  he  would  consent  to  cancel  •the  lease.  Thereupon 
the  following  letter  was  written  by  appellee  to  Ilatkoll, 
and  promptly  delivered  by  appellant : 
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"  Princeton,  III.,  Jan.  15,  1891. 
Mr.  Deck  Haskell,  Bureau,  111. 

Dear  Sir: — I  have  canceled  the  contract  for  the  rink. 
It  is  to  be  closed.  You  may  run  it  till  Saturday  night, 
closing  time.  Do  not  run  in  the  afternoon  for  the  balance 
of  the  time;  I  have  the  rink. 

Yours  resp'y, 

W.  E.  Trimble. 
(Signed)     Nicholas  Berniiard. 

Haskell  again  opened  the  rink  that  niglit,  but  on  the  fol- 
lowing day  was  locked  out  by  appellant,  and  the  further 
use  of  the  hall  was  refused.  This  suit  was  commenced  by 
appellee  to  recover  damages  sustained  by  him  in  being  de- 
prived of  the  use  of  the  hall  for  the  two  evenings  of  Friday 
and  Saturday,  January  16th  and  17th.  On  appeal  from  a 
justice  of  the  peace,  where  the  case  was  commenced,  there 
wjis  a  trial  by  a  jury  in  the  Circuit  Court,  resulting  in  a 
verdict  and  judgment  for  appellee.  Tliere  was  a  dispute 
between  the  parties  as  to  the  terms  of  the  agreement  for 
the  use  of  the  hall  for  the  three  remaining  nights  after  the 
lease  was  canceled.  Appellant  contended  and  offered  to 
show  b3''  his  own  evidence,  that  he  only  consented  to  its  use 
on  condition  that  api)ellee  should  give  him  security  against 
loss.  The  court  sustained  an  objection  and  would  not 
allow  appellant  to  testify  as  to  what  the  terms  of  the 
second  contract  were,  but  treated  the  letter  written  by  ap- 
pellee to  Haskell,  as  a  written  contract.  In  this  the  court 
erred.  The  letter  was  not  and  did  not  purport  to  be  a  con- 
tract. It  was  simply  a  direction  to  Haskell,  by  which  his 
conduct  in  the  use  of  tlie  hall  was  to  be  governed.  The 
only  effect  of  ai)pellant  signing  it  was  to  show  that  he 
sanctioned  the  direction. 

Inasmuch  as  appellant  justified  his  conduct  in  closing  the 
hall  on  Friday,  and  refused  to  allow  its  further  use  because 
of  appellee's  failure  to  furnish  the  security,  the  proposed 
testimony  was  very  iimterial.  If,  as  a  matter  of  fact,  appel- 
lee had  agreed  to  furnish  the  security,  he  was  in  no  situation 
to  maintain  this  suit. 
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Where  one  party  fails  and  refuses  to  comply  with  the 
terms  of  a  contract,  the  other  party  may  rescind  and  refuse 
l>erf  ormance  on  his  part. 

We  perceive  no  other  error  in  the  record.  For  the  one 
indicated  the  judgment  will  be  reversed  and  the  cause 
remanded. 

lieversed  and  remanded. 


The  Chicago,  Wilmington  &  Vermillion  Coal  Co. 

V. 

George  Balmer. 

Gnmishment  of  Same  Fund  by  Sei^eral  Judgment  Creditors— Answers 
of  Garnishee — Authority  of  Attorney — Judgment  for  Attorney's  Fee — 
Entry  of  Judgment  in  Appellate  Court, 

.  1.  Where  apx)ellant  was  served  with  garnishee  process  upon  several 
judgments  against  appeUee,  and  in  its  answers  failed  to  set  up  the  fact 
that  the  judgments  aggregated  more  than  the  amount  it  owed  appellee, 
and  as  a  result  was  compelled  to  pay  to  appellee's  creditors  more  than 
the  amount  due  appellee,  held,  that  appellant  could  not  set  up  such 
excess  against  appellee  in  an  action  brought  by  him  to  recover  a  debt 
subsequently  accrued. 

2.  It  was  not  within  the  power  of  appellee's  attorney,  by  virtue  of 
his  authority  as  such,  to  authorize  the  payment  by  appellant  to  the  gar- 
nisheeing  creditors  of  the  amount  in  excess  of  its  debt  to  appellee. 

3.  The  including  in  the  judgment  of  the  court  below,  of  an  attorney's 
fee,  was  improper,  the  statutory  conditions  not  having  been  complied 
with. 

4.  The  facts  being  undisputed,  judgment  is  entered  in  this  court  for 
the  amount  due. 

[Opinion  filed  May  20,  1S92.] 

Appeal  from  the  County  Court  of  Bureau  County;  tlie 
Hon.  KoBKRT  R.  GiBONs,  Judge,  presiding. 

Messrs.  Fbed  T.  Bekbs  and  Eckles  &  Kyle,  for  appellant. 
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Mr.  John  L.  Murphy,  for  appellee. 

Mr.  Justice  Cartwright.  Appellee  was  employed  as  a 
miner  by  appellant,  and  brought  this  suit  for  wages  earned 
in  such  employment,  claiming  $76.11  for  work  in  the 
months  of  January,  February  and  March,  1891. 

The  suit  was  begun  before  a  justice  of  the  peace,  and  on 
appeal  to  the  County  Court  there  was  judgment  for  appel- 
lee for  $72.90  wages  and  $10  attorney's  fees.  Appellee 
worked  for  the  company  in  the  months  of  November  and 
December,  1890,  and  January,  February  and  March,  1891. 
The  sum  earned  in  each  month  was  payable  on  the  third 
Saturday  of  the  next  succeeding  month.  On  the  15th  day 
of  December,  1890,  appellant  was  served  as  garnishee  in  an 
attachment  proceeding  begun  by  Catharine  McKenna,  before 
a  justice,  against  appellee,  wherein  there  was  personal  serv- 
ice on  appellee  and  judgment  against  him;  after  which 
judgment  ai)pellant  was  again,  on  the  10th  day  of  Januarj% 
1891,  served  \vith  the  ordinary  garnishee  summons,  issued 
after  judgment  on  aflSdavit,  returnable  January  16,  1891. 
On  the  9th  day  of  January,  1891,  appellant  was  served  as 
garnishee  upon  two  justices'  judgments  against  appellee, 
in  favor  of  William  Harrison  and  John  L.  Murphy,  respect- 
ively, and  the  process  was  returnable  January  14,  1891. 

Appellant,  by  its  proper  officers,  appeared  as  garnishee  in 
each  of  the  three  cases,  and  answered,  touching  the  amount . 
due  and  owing  from  it  to  appellee,  in  each,  without  setting 
up  the  other  garnishments,  or  having  the  relative  rights  of 
the  garnishing  creditors  settled.  The  total  amount  owing 
at  the  time  of  appellant's  last  answer  was  $91,  regardless  of 
the  judgments  already  entered,  and  this  amount  appellant 
answered  as  owing,  without  disclosing  the  entry  of  the  other 
judgments.  In  consequence  of  these  answers,  judgments 
were  entered  against  appellant  as  garnishee,  aggregating 
$125.46,  which  it  paid,  and  which  were  in  excess  of  the 
amount  actually  due.  In  this  suit  appellant  sought  to  set 
off  this  excess  against  the  wages  subsequently  earned,  claim- 
ing that  John  L.  Murphy,   ap^^ellee's  attorney,  authorized 
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the  payment  of  the  judgments.  There  was  some  evidence 
that  the  attorney,  who  was  also  one  of  the  judgment  credit- 
ors, said  that  there  was  enough  for  all,  and  this  was  the 
reason  payment  was  made,  while  said  attorney  denied  any 
agreement  on  his  part.  If  there  was  any  agreement  it  was 
after  the  time  for  an  appeal  had  expired,  and  there  was  no 
way  for  appellant  to  avoid  payment;  and  further,  such 
agreement  was  without  authority.  No  special  authority 
was  shown  in  the  attorney,  and  he  had  no  poAver  to  make 
any  agreement,  with  the  effect  claimed,  by  virtue  merely  of 
his  employment  as  attorney.  It  was  appellant's  fault  that 
it  allowed  judgment  to  be  entered  against  it  aggregating 
more  than  was  due,  and  it  could  not  set  off  in  this  suit  more 
than  was  earned  during  the  time  sued  for  up  to  the  date  of 
its  answer. 

The  evidence  shows  that  the  amount  earned  after  the 
answers  was  $71.05.  Before  the  trial  of  this  suit  in  justice 
court  appellant  paid  into  court  as  a  tender  for  damages  and 
costs  §37.14,  which  was  not  equal  to  the  amount  that  appel- 
lee was  entitled  to  recover.  The  attorney's  fee  of  $10  was 
allowed  under  the  statute  providing  for  such  fee  in  cases 
where  a  demand  has  been  made  in  writing,  at  least  three 
days  before  suit  is  brought,  for  a  sum  not  exceeding  the 
amount  found  due  and  owing  by  the  court  or  jury.  There 
was  no  proof  of  a  demand  for  more  than  was  due  and  owing, 
or  for  any  specific  sum. 

In  order  to  recover  under  this  statute  a  plaintiff  must 
show  that  he  has  pursued  the  method  pointed  out  by  the 
statute,  and  this  not  having  been  done  the  allowance  of  the 
attorney's  fee  was  erroneous.  The  judgment  of  the  County 
Court  will  be  reversed,  and  there  being  no  material  dis- 
puted question  of  fact,  judgment  will  be  entered  in  this  court 
for  appellee  for  $71.05  damages  and  costs,  except  the  costs 
of  this  ap|)eal,  and  execution  awarded  therefor,  the  appel- 
lant to  be  credited  on  the  judgment  with  the  amount  ten- 
dered, if  received  by  appellee,  and  judgment  against  appellee 
for  costs  of  appeal,  and  execution  ordered  therefor. 

Beversed,  and  judgment  in  this  court 
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fJLj9s  Adam  Alday 

V. 

Rock  Island  County, 


Real  Propertif^  Judicial  Sale — Title, 

1.  There  is  no  warranty  of  title  at  a  judicial  sale.  Tlie  validity  of 
the  title  is  at  the  purchaser's  risk, 

3.  As  there  is  no  warranty  on  the  part  of  the  sheriff  making  such 
sale,  neither  is  there  any  implied  on  the  part  of  the  execution  creditor. 

3.  If  a  purchaser  at  such  sale  obtains  no  title  by  his  bid,  he  can  have 
no  remedy  in  the  absence  of  fraud  or  misrepresentation  as  to  title,  and 
then  only  in  equity. 

4.  A  judgment  creditor  is  not  bound  to  refund  to  such  purchaser  the 
amount  paid  at  the  sale  in  such  case,  there  being  no  fraud  or  misrepre- 
s  ntation. 

5.  Where  an  execution  creditor,  for  the  purpose  of  obtaining  satis- 
faction, purchases  real  estate  at  a  judicial  sale,  under  the  execution,  to 
which  the  execution  debtor  had  no  title,  the  court  from  which  the  process 
issued  may,  on  motion,  before  the  sale  has  ripened  into  a  deed,  set  aside 
the  sale  and  satisfaction  on  the  groimd  that  the  satisfaction  was 
obtained  without  consideration. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Rock  Island  Countv; 
the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Mr.  J.  T.  Kenworthy,  for  appellant. 

Messrs.  M.  M.  Sturgeon,  State's  Attorney,  and  C.  J.  and 
S.  W.  Searle,  for  appellee. 

Mr.  Justice  Cartwright.  Appellee  recovered  a  judgment 
against  appellant  before  a  justice  of  the  j^eace,  and  filed  a 
tmnscript  of  the  judgment  in  the  oflBice  of  the  circuit  clerk  of 
Rock  Island  County,  and  thereupon  execution  was  issued  and 
levied  on  a  lot  in  Moline  as  the  property  of  appellant.  By 
virtue  of  said  writ  and  levy,  the  sheriff,  after  due  notice, 
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sold  said  lot  on  the  first  day  of  September,  1890,  to  one 
David  Gruhl,  for  $105,  the  amount  of  judgment  and  cost, 
delivered  to  the  purchaser  a^certificate  of  sale,  filed  for 
record  a  duplicate  of  the  same,  and  made  return  of  the 
execution  whereby  the  judgment  was  satisfied  of  record. 
At  the  September  tenn,  1891,  of  the  Circuit  Court,  appel- 
lee made  a  motion  to  set  aside  the  execution,  sale  and  satis- 
faction, and  for  a  ^icav  execution.  The  motion  stated  the 
foregoing  facts  and  further  alleged  that  it  was  mistakenly 
supposed  that  appellant  owned  the  lot,  but  that  he  had  no 
interest  in  it,  that  it  was  owned  at  the  time  of  the  sale  by 
William  and  Henry  Stuhr,  and  at  the  time  the  motion  was 
made,  by  one  Starofsky,  and  that  upon  learni)ig  the  facts  as 
to  the  title,  appellee  refunded  to  the  purchaser  the  amount 
of  his  bid  and  procured  from  him  a  quit-claim  deed  to  the 
owner.  It  was  stipulated  that  the  averments  of  the  motion 
were  true  and  the  court  sustained  the  motion  and  set  aside 
the  execution,  sale  and  satisfaction,  and  ordered  a  new  exe- 
cution. AVhere  an  execution  creditor,  for  the  purpose  of 
obtaining  satisfaction,  purchases  real  estate,  at  a  judicial 
sale  under  the  execution,  to  which  the  execution  debtor  had, 
no  title,  the  court  from  which  the  process  issued  may,  on 
motion,  before  the  sale  has  ripened  into  a  deed,  set  aside  the 
sale  and  satisfaction  on  the  ground  that  the  satisfaction  was 
obtained  without  any  consideration  wiiatever;  but  in  this 
case  the  sale  was  made  to  a  third  party  who  was  not  inter- 
ested in  the  judgment  or  concerned  in  obtaining  satisfaction 
of  it,  and  who  paid  his  money  in  consideration  of  such 
right  or  title  in  the  lot  as  he  might  acquire  or  become  enti- 
tled to  by  reason  of  his  purchase,  and  he  could  have  no 
right  nor  be  entitled  to  any  relief  in  the  absence  of  fraud 
or  misre])resentation  except  upon  the  supposition  that  by 
his  purchase  he  acquired  a  right  to  a  title.  There  is  no  war- 
ranty of  title  at  a  judicial  sale,  but  the  rule  of  caveat  emptor 
applies  and  the  validity  of  the  title  is  at  the  purchaser's  own 
risk.  The  sheriff  had  no  right  or  power  to  warrant  any- 
thing and  did  not  attempt  to  do  so,  and  the  purchaser  being 
entitled  to  no  warranty  and  receiving  none,  it  was  his  OAvn 
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negligence  that  the  true  state  of  the  title  was  not  ascer- 
tained by  examination.  Ordinary  prudence  would  require 
him  to  look  to  the  title  and  see  that  it  was  good  before  pur- 
chasing. As  there  is  no  warranty  on  the  part  of  a  sheriflf 
in  making  a  judicial  sale,  neither  is  there  any  implied  on  the 
part  of  the  execution  creditor.  If  Gruhl  obtained  no  title 
by  his  bid,  he  could  have  no  remedy  in  the  absence  of  fraud 
or  misrepresentation  as  to  title,  and  then  only  in  equity. 
Bassett  v.  Lockard,  60  111.  164 ;  Bishop  v.  O'Conner,  69  ill. 
431 ;  Holmes  v.  Shaver,  78  111.  578.  Gruhl  had  no  claim 
against  appellee  and  no  right  which  it  could  acquire  and 
enforce  by  giving  him  the  amount  that  he  had  bid  at  the 
sale.  Api)ellee  had  obtained  full  payment  of  its  judgment 
by  the  sale  to  a  third  party  without  fraud  or  misrepresenta- 
tion, and  was  under  no  obligation  to  refund  to  him  the 
amount  lost  by  his  own  want  of  ordinarv  care.  Bv  such 
voluntary  act  it  could  not  again  make  appellant  its  debtor 
without  his  consent. 
•  The  judgment  will  be  reversed. 

Judgment  reversed. 


James  Coleman 

V. 

City  of  Elgin, 


Municipal  Corporai ions— Recovery  by  Police  Magistrate  for  Money 
Spent  for  Office  Rent, 

1.  While  municipal  corporations  may,  under  their  general  powers, 
provide  convenient  places  for  the  purpose  of  holding  courts  for  the 
trial  of  offenders  against  police  regulations  and  criminal  laws  of  the 
State,  and  defray  the  incidental  expenses  of  the  operations  of  such 
courts,  whereby  both  the  State  laws  and  the  ordinances  of  the  city  may 
be  more  efficiently  and  conveniently  enforced,  there  is  no  absolute  duty 
imposed  upon  cities  to  make  such  provision. 

2.  Where  a  police  magistrate  rents  an  office  and  pays  the  expenses 
thereof  without  the  authority  or  sanction  of  the  city,  there  being  no 
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absolute  duty  upon  its  part  to  provide  an  office  and  pay  the  expenses 
thereof,  he  can  not  make  the  city  his  debtor  without  its  consent. 

3.  It  is  the  duty  of  such  officer  to  provide  a  place  for  the  perform- 
ance of  liis  official  duties,  unless  the  city  sees  fit  to  furnish  an  office  for 
him. 

4.  Wh^e  an  ordinance  provides  for  the  making,  by  such  officer,  of 
monthly  reports,  and  he  voluntarily  complies  therewith  by  furnishing 
them,  no  provision  being  made  for  any  fee  or  compensation  therefor,  he 
can  not  recover  for  so  doing. 

5.  While  a  city  has  the  same  right  to  inspection  of  the  docket  of  such 
magistrate,  and  information  as  to  its  litigations,  that  any  other  suitor 
has,  it  has  no  right  to  require  of  him,  as  a  duty,  to  furnish  such  reports 
as  it  might  dictate. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  City  Court  of  the  City  of  Elgin,  Illi- 
nois; the  Hon.  R.  P.  Goodwin,  Judge,  presiding. 

Messrs.  John  A.  Russell  and  James  Coleman,  for  appel- 
lant. 

Messrs.  Charles  H.  Fisher,  City  Attorney,  and  Irwin  & 
EoAN,  for  appellee. 

Mr.  Justice  Cartwright.  This  is  a  suit  by  appellant  to 
recover  from  appellee  for  money  paid  by  him  for  office  rent 
and  for  gas  and  coal  for  his  office  as  police  magistrate, 
and  for  making  out  forty-eight  monthly  reports  for  the 
city  clerk  of  the  city  of  Elgin.  The  case  was  tried  with- 
out a  jury  in  the  City  Court,  and  there  was  judgment  for 
appellee. 

Appellant  w^as  a  police  magistrate,  elected  in  the  city  of 
Elgin,  and  served  as  such  from  May  6,  1880,  up  to  April  2fJ, 
1890.  An  ordinance  of  the  city  provided  that  the  police 
magistrate  should  have  his  office  in  such  part  of  the  city 
hall  building  as  the  city  council  should  assign  for  that 
purpose;  and  that  he  should  hold  one  session  of  court  daily. 
Sundays  and  holidays  excepted,  which  session  of  court 
should  commence  at  half-past  eight  o'clock  a.  m.      The 

Vol.  XLV  ft 
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ordinance  also  provided  for  the  payment,  by  the  city,  of  the 
fees  of  the  police  magistrate  in  city  cases  under  certain  con- 
ditions, and  that  he  should  monthly  make  a  written  report 
to  the  city  clerk  of  such  cases,  and  of  money  received  and  col- 
lected  by  him  during  the  month,  and  should  pay  over  to  the 
city  treasurer  at  the  close  of  every  month  all  moneys  re- 
ceived  and  collected  by  him  as  such  magistrate  for  the  city. 

The  city  furnished  appellant  an  office  room  in  the  build- 
ing used  in  part  for  a  court  house  and  city  offices  up  to 
Xovember  15, 1887,  when  the  building  was  sold  by  the  city. 
At  the  time  of  that  sale,  a  resolution  of  the  city  council  was 
passed  designating  the  city  hall  building  as  the  office  of 
police  magistrate  and  the  place  for  holding  }X)lice  court. 
Appellant  moved  his  office  into  a  room  in  the  city  hall  build- 
ing occupied  by  other  -city  officers,  and  tried  some  cases 
there,  but  finding  it  unsuitable  for  the  purpose,  he  removed 
to  another  building  in  which  he  rented  an  office.  He  occupied 
this  office  from  November  15,  1887,  to  April  2H,  1890,  and 
paid  the  rent  therefor,  amounting  to  §348,  and  also  expended 
§82.f)0  for  coal  and  $58.80  for  gas.-  The  amount  so  paid, 
together  with  the  charge  of  $240  for  making  monthly 
re])orts  to  the  city  clerk,  constituted  ap|x?llant's  claim  in 
this  suit,  amounting  in  the  aggregate  to  $729.4<X 

In  each  of  these  years  the  annual  appro])riation  bill  of 
the  city  include<l  an  item,  under  a  single  head,  for  heating 
the  marshal's  and  police  magistrate's  office  and  court  room, 
and  a  like  item  for  lighting  the  city  marshal's  and  police 
magistrate's  office  and  court  room.  The  claim  for  office 
expenses  is  founded  upon  the  supposed  duty  of  cities  to  fur- 
nish an  office  for  police  magistrates  elected  within  such 
cities;  and  it  is  contended  that  such  duty  exists,  with  a  cor- 
responding right  of  control  by  such  cities  over  police 
magistrates  as  city  officers.  Conceding  that  cities  may, 
under  their  general  powers,  provide  convenient  places  for 
the  purpose  of  holding  courts  for  the  trial  of  offenders 
against  police  regulations  and  criminal  laws  of  the  State, 
and  defray  the  incidental  expenses  of  the  operation  of  such 
court,   such  as  heating  and  lighting  such  office,  whereby 
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both  the  State  laws  and  the  ordinances  of  the  city  may  be 
more  efficiently  and  conveniently  enforced,  there  is  no 
absolute  duty  imposed  upon  cities  to  make  such  pro\dsion.  If 
the  furnishing  of  an  office  for  the  police  magistrate  and  de- 
fraying the  expenses  of  such  office  is  regarded  as  a  legiti- 
mate corporate  purpose  for  which  the  city  might  become 
liable,  there  was  no  action  of  the  city  creating  any  such 
liability. 

The  items  in  appropriation  bills  were  not  for  heating  or 
lighting  the  office  in  question.  Appellant  rented  the  office 
and  paid  the  exjienses  without  the  authority  or  sanction  of 
the  city,  and  there  being  no  absolute  duty  he  could  not 
make  the  city  his  debtor  without  its  consent. 

Police  magistrates  have  the  same  jurisdiction,  civil  and 
criminal,  as  justices  of  the  peace.  Api)ellant  was  not  con- 
fined in  his  business,  or  the  uses  of  his  office,  to  the  trial  of 
cases  to  which  the  city  was  a  party".  It  was  a  necessity  to 
him  that  he  should  have  an  office  for  the  transaction  of  his 
business  generally.  The  laAv  allowed  to  him  fees  as  com- 
pensation for  the  performance  of  his  official  duties,  and  it 
was  his  duty  to  provide  an  office  or  ])lace  where  such 
duties  might  be  |)erformed,  at  least  unless  the  city  saw  fit 
to  furnish  an  office  for  him.  So  far  as  the  claim  for  mak- 
ing reports  is  concerned,  it  appears  that  during  his  term  he 
never  made  any  charge  against  the  city  on  that  account, 
and  first  made  such  claim  during  the  trial  of  this  suit.  The 
reports  were  designed  to  furnish  a  statement  of  accounts 
between  himself  and  the  city  for  the  purpose  of  information 
to  the  city  officers  and  settlement  with  him.  The  city  or- 
dinance provided  for  the  making  of  such  reports,  but  did 
not  make  provision  for  any  fee  or  comi)ensation  therefor 
and  he  voluntarily  complied  with  the  ordinance  by  furnish- 
ing them. 

Police  magistrates  are  officers  provided  for  by  the  con 
stitution,  in  whom,  together  with  courts  therein  mentioned 
and  justices  of  the  peace,  the  judicial  powers  of  the  State 
are  vested.     They  are  part  of  the  judiciary  of  the  State,  to 
be  elected  in  such  districts  as  are  provided  by  law.    Cities 
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are  litigants  before  them,  having  the  same  rights  and  privi- 
leges as  other  suitors,  but  with  no  authority  or  control  over 
them.  TJie  city  had  the  same  right  to  inspection  of  his 
docket  and  information  as  to  its  litigations  that  any  other 
suitor  had,  but  had  no  right  to  require  of  him,  as  a  duty,  to 
furnish  such  reports  as  it  might  dictate.  The  reports  were 
evidently  furnished  for  mutual  convenience,  without  anv 
intention  on  the  part  of  appellant  to  make  any  charge 
therefor,  or  any  provision  on  the  part  of  the  city  for  pay- 
ment or  intention  to  make  payment  for  them.  The  judg- 
ment of  the  City  Court  will  be  affirmed. 

Judgment  ajffirmed. 


Almira  M.  Bacon 

V. 

Adolph  Saur. 


Landlord  and  Tenant—Lease— Election  to  Renew — Failure  to  Ach 

In  an  action  brought  upon  an  alleged  promise  of  defendant  to  pay 
plaintiff  a  yarned  sum  for  putting  in  crops,  hauling  and  plowing,  if 
plaintitf  would  surrender  possession  of  and  leave  a  certain  farm,  this 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  for 
the  plaintiff. 

[Opinion  filed  May  20, 1 802.] 

Appe.vl  from  the  Circuit  Court  of  Of^le  County;  the  Hon. 
James  II.  Cartwright,  Judge,  presiding. 

Mr.  Franc  Bawx,  for  appellant. 

Mr.  E.  F.  DuTCHER,  for  appellee. 

Mr.  Justice  IIarker.     The  controversv  in  this  case  is 
purely  one  of  fact.     It  arose  upon  the  alleged  promise  of 
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appellant  to  pay  appellee  the  sum  of  $125  for  putting  in  a 
crop  of  rye,  plowing  and  hauling  done  upon  the  farm  of 
appellant,  if  appellee  would  surrender  possession  of  and 
leave  the  farm. 

Appellee  was  in  possession  of  the  farm  in  question  under 
a  written  lease,  beginning  on  the  first  of  March,  1890,  and 
terminating  on  the  first  of  March,  1891,  with  an  option  to 
apj)ellee  of  renewing  for  an  additional  period  of  four  years. 
It  was  provided  by  the  lease  that  appellee  should  make 
known  his  election  to  renew  and  have  the  same  indorsed  in 
writing  upon  the  back  of  the  lease  on  or  before  the  first  of 
January,  1891.  Intending  to  renew  the  lease,  appellee  in 
the  autumn  of  1890,  plowed  some  forty-seven  acres  of  land, 
put  out  fourteen  acres  in  rye,  and  hauled  five  hundred  loads 
of  manure,  but  neglected  to  have  indorsed  on  the  lease  his 
election  to  renew  within  the  time  limited. 

Appellant  insisted  the  appellee  had  forfeited 'his  right  to 
renew  and  began  legal  proceedings  for  the  purpose  of  having 
an  accounting,  a  sale  of  produce  and  stock  raised  on  the 
farm,  and  for  possession.  Appellee  claims  that  at  this  junct- 
ure appellant  agreed  that  if  he  would  surrender  possession 
of  the  place  without  further  trouble  and  litigation,  she 
would  pay  him  the  sum  of  $125  for  the  work  he  had  done 
in  the  fall  before. 

There  was  a  sharp  conflict  in  the  testimony,  appellee 
affirming  and  appellant  denying  such  agreement.  The  case 
was  tried  by  the  court  without  a  jury.  Under  the  testimony 
as  we  see  it  in  the  record,  a  finding  for  either  party  could 
well  stand.  The  court  found  for  appellee  and  rendered  judg- 
ment against  appellant  for  $125.  His  opportunities  for 
judging  the  credit  to  be  given  to  the  witnesses  were  superior 
to  ours.     The  judgment  will  be  affirmed. 

Judgment  affirined. 

Justice  Cartwkight,  having  tried  this  case  in  the  Circuit 
Court,  took  no  part  in  its  decision  here. 
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FuANK  P.  Burns 

V, 

The  People  of  the  State  of  Illinois. 

Cou  rts — Instruct  ions —  Verdict —  Witnesses. 

1.  In  counties  where  the  offices  of  county  jud^  and  probate  judpje 
are  vested  in  one  person,  a  filing  of  an  information  with  the  county 
clerk  during  a  pix>bate  term,  or  with  the  judge  at  such  term,  would  be  a 
filing  in  vacation  within  the  sanction  of  tlie  statute. 

2.  The  spirit  and  intention  of  the  law  in  the  use  of  the  word  "  instruc- 
tion *'  is,  that  reference  is  only  had  to  the  statemt^nt*  of  the  law  made 
by  the  court  to  the  jury,  and  whic^h  are  to  govern  them,  as  a  matter  of 
law,  as  to  the  substance  of  their  vei*dicL  Such  instructions  must  be  in 
writing,  and  they  can  not  be  modified,  altered,  enlarged  or  diminislieil 
orally. 

3.  The  verdict  of  a  jury  will  not  be  sot  aside  for  improper  remarks 
made  by  the  trial  judge,  not  prejudicing  the  defendant's  case. 

4.  The  fact  that  a  witness  is  a  detective  and  was  employed  to  aid  in 
bringing  criminals  to  justice,  should  not  discredit  liis  testimony. 

[Opinion  filed  May  20,  181^2.] 

In  error  to  the  Countv  Court  of  Rock  Island  Countv; 
the  lion.  LuciAN  Adams,  Judge,  presiding. 

Messrs.  AVilliam  A.  Mkese  and  M.  J.  McExirYj  for  plaintiff 
in  error. 

Mr.  M.  M.  Sturgeon,  for  defendants  in  error. 

Mr.  Justice  IIarker.  At  the  July  term,  1891,  of  the 
County  Court  of  Rock  Island  County,  the  plaintiff  in  error 
was  tried  and  convicted  for  keeping  a  common  gaming 
house  in  the  citv  of  Moline. 

The  proceeding  was  by  information.  This  writ  of  error 
is  prasecuted  from  tlie  judgment  entered  upon  the  verdict, 
and  a  reversal  is  sought,  because  tlie  information  is  not 
supported  by  a  sufficient  affidavit;  because  tlie  infonnation 
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was  filed  in  the  Probate  Court,  Avhich  court  has  no  jurisdic- 
tion of  misdemeanors;  because  the  verdict  is  not  supported 
by  the  evidence;  because  the  court  gave  improper  instruc- 
tions on  behalf  of  the  people,  and  refused  proper  instruc- 
tions asked  by  the  defendant,  and  because  the  court  gave 
oral  instructions  to  the  jury. 

The  information  was  presented  by  the  state's  attorney, 
and  conforms  to  the  statute.  1  Starr  &  C.  111.  Stats.  727; 
Gallagher  v.  The  People,  120  111.  179.  Even  if  an  affidavit 
was  necessary,  the  affidavit  of  Mary  Metzger  was  sufficient. 
It  shows,  on  its  face,  that  it  was  made  before  an  officer 
authorized  to  administer  oaths.  The  certificate  showing  the 
officer  was  not  qualified,  wrongfully  interpolated  into  the 
record,  was  stricken  out  on  motion.  There  is  nothing  in 
the  contention  that  the  County  Court  had  no  jurisdiction  of 
the  case  because  the  information  was  filed  in  the  Probate 
Court.  In  counties  where  the  offices  of  probate  judge  and 
county  judge  are  vested  in  one  person,  as  is  the  case  in  Rock 
Island  County,  a  filing  of  an  information  with  the  county 
clerk  during  a  probate  term,  or  with  the  judge  at  such  term, 
would  be  a  filing  in  vacation  within  the  sanction  of  the 
statute.  The  evidence  was  sufficient  to  support  a  conviction. 
The  evidence  of  the  i)eople's  leading  Avitness,  Walter  P. 
Devereaux,  was  sufficient.  Counsel  for  plaintiff  in  error 
make  a  severe  attack  upon  him  because  he  is  a  Chicago 
detective,  sent  to  Moline  "to  work  up  cases  against  the 
gambling  rooms  and  the  prize-fighting  in  the  Young  Men's 
Christian  Association."  The  statements  of  this  witness  are 
reasonable,  and  he  is  corroborated.  .  We  are  not  disposed 
to  consider  him  unworthy  of  belief,  because  he  was  employed 
by  good  people  to  aid  them  in  checking  the  evils  of  gambling 
and  prize-fighting  among  the  mo  rubers  of  the  Young  Men's 
Christian  Association. 

The  court  committed  no  error  either  in  granting  or  refus- 
ing instructions.  There  is  no  force  in  the  contention  that  the 
court  gave  oKil  instructions  to  the  jury.  After  the  jury  had 
been, out  all  night,  they  returned  from  the  jury  room  and 
asked  the  court  in  writing  whether  the  defendant  was  lia- 
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ble  to  a  separate  fine  on  each  of  the  seven  counts  in  the 
information,  or  only  liable  to  one  fine  from  $100  to  $500. 

Thereupon  the  court  read  again  four  of  the  instructions 
(which  were  pertinent  to  the  inquiry  made),  and  told  the 
jury  orally  that  the  defendant  was  charged  Avith  keeping  a 
gaming  house,  and  with  permitting  persons  coming  together 
to  gamble,  and  that  if  they  found  hhn  guilty  on  one  or 
more  counts,  they  must  s|)ecify  which  ones.  The  remarks 
made  by  the  court  were  not  within  the  statutgry  inhibition 
relating  to  instructions. 

The  spirit  and  intention  of  the  law  undoubtedly  is,  that  in 
the  use  of  the  term  instruction,  reference  is  only  had  to  the 
statements  of  the  law  made  by  the  court  to  the  jury,  and 
which  are  to  govern  them,  as  a  matter  of  law,  as  to  the  sub- 
stance of  their  verdict.  In  such  case  it  is  undoubtedly  the 
law  that  such  instructions  must  be  in  writing,  and  that  they 
can  not  be  modified,  altered,  enlarged  or  diminished  orally. 
So  to  do  would  be  a  violation  of  the  statute,  Loth  in  its  let- 
ter and  spirit. 

The  most  that  can  be  claimed  by  the  plaintiff  in  error  is 
that  the  statement,  thus  orally  made,  were  remarlcs  calcu- 
lated to  prejudice  his  rights  before  the  jury.  While  we  feel 
that  trial  courts  can  not  be  too  cautious  in  making  remarks 
in  the  presence  of  the  jury,  we  are  satisfied  that  the  defend- 
ant in  this  instance  was  in  nowise  prejudiced.  The  inquiry 
of  the  jury  was  simply  as  to  the  effect  of  finding  the  defend- 
ant guilty  on  one  or  seven  of  the  counts.  Inasmnph  as  the 
jury  found  him  guilty  on  but  one  count,  and  the  court  fixed 
the  fine  at  the  lowest  amount  under  the  statute,  no  harm 
was  done  him  by  the  court's  oral  statements  in  response  to 
the  inquiry. 

The  verdict  of  a  jury  will  not  be  set  aside  for  improper 
remarks  made  by  the  trial  court,  not  prejudicing  the  defend- 
ant's case.  Beasley  v.  The  People,  89  111.  571;  Skelly  v. 
Boland,  78  111.  438.  AVe  see  no  reason  for  interfering  with 
the  verdict. 

Judgment  affirmed. 
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The  People,   who  sue  for  the    use   of    Susan 

e.utledge, 

V. 

Leonard  Wilmoth  et  al. 

Principal  and  Surety — Debt  on  Bond — Action  of— Constable — Plead- 
ing. 

1.  In  an  action  of  debt  on  the  bond  of  a  constable,  it  being  alleged  that 
he  used  more  force  than  was  necessaiy,  lawful  or  proper,  in  the  execu- 
tion of  a  writ,  the  declaration  must  show,  by  facts  and  circumstances 
stated,  that  the  injury  complained  of  was  done  by  color  or  by  virtue  of 
his  office.  It  is  not  enough  to  make  a  general  charge  that  the  act  was 
done  by  color  or  by  virtue  thereof.  Tlie  facts  and  circumstances  must 
be  stated  so  as  to  show  that  it  was  so  done,  and  so  tliat  the  court  can  s€»e 
that  the  defendants  on  the  facts  stated  are  liable. 

2.  No  action  can  be  maintained  upon  such  bond,  where  such  officer, 
levying  an  execution  upon  the  property  of  a  maiTied  man,  made  an 
unprovoked  assault,  unconnected  therewith,  upon  the  debtor's  wife. 

3.  There  can  be  no  inferences  drawn  to  help  out  a  declaration  not 
legitimately  arising  from  the  facts  stated  therein.  All  intendments  are 
held  most  strongly  against  the  pleader,  and  only  those  facts  well  pleaded 
are  admitted  by  a  demurrer. 

[Opinion  filed  May  20, 1S92.] 

In  ersob  to  the  Circuit  Court  of  Iroquois  County;  the 
Hon,  Alfred  Sample,  Judge,  presiding. 

Mr.  C,  H.  Payson,  for  plaintiffs  in  error. 

Messrs.  Free  P.  Morris  and  F.  L.  Hooper,  for  defendants 
in  error. 

Mr.  Justice  Lacey.  The  declaration  is  in  debt  on  the  offi- 
cial bond  of  defendant  in  error  Wihnoth,  as  constable,  and 
the  other  defendants  in  error  as  sureties,  alleging  the  execu- 
tion of  the  bond  in  the  penal  sum  of  $2,000,  conditioned  there- 
under, that  if  said  Wilmoth  should  faithfully  discharge  the 


74  Appellate  Courts  of  Illixo[s. 

Vol.  45.]  The  People  v.  Wilinoth. 

t  ... 

duties  of  the  said  office,  as  constable,  the  obligation  was  to 
be  void,  otherwise  in  full  force;  that  defendant  in  error 
Wilmoth  thereupon  took  upon  himself  the  discharge  of  the 
duties  of  tife  said  office  of  constiible;  that  said  constable, 
while  in  the  discharge  of  his  said  office,  committed  the 
wrongs  and  grievances  against  the  said  plaintilTs  usee, 
Susan  Kutledge,  as  follows,  to  wit :  The  said  Wilmoth,  on, 
etc.,  at,  etc.,  Avith  force  and  arras  assaulted  the  said  Susan 
Rutle<lge,  and  with  force  and  arms  seized  and  threw  her  to 
the  ground;  that  while  then  and  there  riding  a  horse  he 
wilfully  urged  the  said  horse  toward  and  upon  her,  until  b}' 
force  and  violence,  the  horse  ran  against  her.  and  cast  her 
Avith  great  violence  to  the  ground;  that  he  then  and  there 
threatened  to  take  her  life,  and  bv  boisterous  and  threaten- 
ing  conduct  and  language  frightened  and  disturbed  her,  by 
means  whereof,  she  then  and  there  being  a  woman  pregnant 
with  child,  was  greatly  hurt,  etc.,  and  became  sick  and  suf- 
fered great  pain,  and  in  consequence  of  the  assault  was 
prematurely  delivered  of  the  child  of  which  she  Avas  then 
pregnant,  and  was  hindered  in  the  performance  of  her  usual 
work,  etc.;  that  at  the  time  of  committing  the  said  wrongs  the 
said  Wilmoth,  as  constable,  had  then  and  there  in  his  hands 
a  writ  of  execution,  in  due  form  of  law,  issued  by  a  police 
magistrate  in  said  count v,  directed  to  any  constfible  in  said 
county,  commanding  such  constable  that  of  the  goods  and 
chattels  of  John  Rutledge,  there  be  made  the  sum  of  $12, 
etc.,  which  John  Gumdon  had  lately  recovered  before  said 
magistrate  in  a  plea  against  the  said  John  Kutledge,  and  to 
make  due  return  of  said  writ  as  the  law  directs;  that  said 
Avrit  Avas  by  said  magistrate  delivered  into  the  hands  of  said 
Wilmoth,  he  being  then  and  there  a  constable  as  aforesaid, 
and  that  said  execution  Avas  in  full  force  and  effect,  etc.; 
that  said  Wilmoth,  on  the  day,  etc.,  by  virtue  of  said  office 
of  constable,  in  pursuance  of  said  command  of  the  said  writ, 
did  attempt  and  endeavor  to  Ica^^  the  said  Avrit  upon  the 
goods  and  chattels  of  John  Rutledge,  and  did  then  and  there 
commit  the  Avrongs  and  grievances  herein  complained  of; 
that  in  so  doing  he  used  more  force  than  Avas  neces&iry, 
laAvful  or  proper  in  the  execution  of  the  said  writ. 
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A  demurrer  was  interposed  to  the  said  declaration  by  the 
attorney  for  the  defendants  in  error,  which  the  court  below 
upon  hearing  sustained,  and  plaintiff  in  error  abiding  the 
declaration,  the  court  rendered  judgment  against  Susan 
Rutledge  for  costs.  To  reverse  said  judgment  this  writ  of 
error  is  sued  out. 

The  question  arises  upon  this  record,  whether  upon  the 
face  of  the  declaration  there  is  anv  cause  of  action  shown. 
We  think  there  is  not.  AVe  have  examined  the  declaration 
with  care  and  find  no  sufficient  averment  in  it  to  sustain 
the  cause  of  action.  In  order  to  make  good  a  charge  of 
this  character,  the  declaration  must  show  by  facts  and  cir- 
cumstances stated,  that  the  injury  complained  of  was  done 
l)y  the  constable  by  virtue  of  his  office  or  by  color  of  his 
olfice.  It  is  not  enough  to  make  a  general  charge  that  the 
act  was  done  bv  color  or  bv  virtue  of  his  office.  The  facts 
and  circumstances  must  be  stated  so  as  to  show  that  it  was 
so.done,  and  so  that  the  court  can  see  .that  the  defendants, 
on  Ihe  facts  stated,  are  liable.  In  this  case  all  that  is  shown 
by  the  declaration  is  that  the  consUible  had  in  his  hands  an 
execution  against  the  usee's  husband,  and  was  attempting  to 
execute  the  same  by  levjnng  on  the  goods  of  the  husband, 
and  in  attempting  to  make  the  levy  committed  the  trespass 
on  Susan  Rutledge  charged.  There  is  no  connection  shown 
between  the  attempted  levy  of  the  Avrit  on  the  goods  of 
John  Eutledge  and  the  assault  on  Susan.  From  all  that 
api^ears  from  the  allegations  of  the  declaration,  the  assault 
was  in  no  way  connected  with  the  lew.  From  all  that 
api^ears,  the  constable  simply  stepped  aside  from  his  official 
duties,  and  made  an  unprovoked  and  entirely  unnecessary 
assault  on  the  plaintiff's  usee.  The  mere  facts  stated  that 
at  the  time  the  levy  was  being  made  the  constal^le  stepped 
aside  from  his  oificial  duty  and  made  an  assault  on  a  third 
party,  unconnected  with  the  transaction  of  making  the  levy, 
would  not  render  the  constable  liable  on  his  official  bond. 
Suppose  a  constable,  with  an  execution  in  his  hands  on  his 
way  to  make  a  levy,  should  meet  a  stranger  to  the  execu- 
tion, and  for  any  reason  unconnected  with  the  levy  of  the 
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execution  should  make  an  assault  upon  him,  could  it  be  con- 
tended that  the  constable  would  be  liable  on  his  official 
bond  simply  because  he  held  a  valid  execution  in  his  hands  ? 
Or  would  he  be  thus  liable  simply  because  he  was  a  con- 
stable ?  We  think  clearly  not.  There  can  be  no  inferences 
drawn  to  help  out  a  declaration  not  legitimately  arising 
from  the  facts  stated  therein.  All  intendments  are  held 
most  strongly  against  the  pleader,  and  only  those  facts  well 
pleaded  are  admitted  by  a  demurrer.  The  case  of  Lamon 
V.  Fusier,  111  U.  S.  17,  and  People  v.  Robinson,  89  111.  159, 
and  other  cases  cited  by  plaintiffs  in  error,  which  hold  that 
a  levy  by  a  sheriff  or  constable  upon  the  property  of  B  by 
virtue  of  a  writ  against  A  is  a  breach  of  tlie  officer's  official 
bond,  is  not  at  all  applicable  to  a  case  like  this.  There  the 
officer  acts  directly  by  color  and  claimed  right  of  his  writ. 
No  such  state  of  facts  are  charged  in  the  declaration  in  this 
case.  The  charge  in  the  declaration  that  the  assault  on 
Susan  Kutledge  was  made  in  attempting  to  make  the  levy, 
is  not  sufficient.  It  must  be  shown  bv  facts  stated,  so*the 
court  can  see  the  connection  between  the  attempted  levy 
and  the  trespass.  Otherwise  the  trespass  would  be  deemed 
the  private  act  of  the  constable.  Commonwealth  v.  Cole,  7 
B.  Monroe,  250;  People  v.  Toomey,  25  111.  App.  46  to  49; 
Murfree  on  Official  Bonds,  Sec.  640. 

Because  the  declaration  failed  to  show  a  cause  of  action, 
the  court  below  committed  no  error  in  sustaining  the 
demurrer  to  it.  The  judgment  of  the  court  below  is  there- 
fore affirmed. 

Judgment  affin^med. 
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Sawyer  v.  Aldag. 


R  H.  Sawyer 

V. 

Peter  Aldag. 

TrespcLSS  vi  et  Armis— Pauper— Pari  S,  Sec.  S8,  Chap,  109,  R.  S. 

1.  The  superintendent  of  a  poor  farm  has  no  right  to  imprison  a  pau- 
per thereon  upon  his  refusal  to  perform  physical  labor,  in  tlie  absence  of 
rules  established  by  the  county  authorities  to  that  effect. 

2.  There  being  no  rules,  such  superintendent  has  only  such  powers  as 
are  reasonably  necessary  to  keep  order  and  regulate  the  conduct  of  the 
inmates  generally. 

[Opinion  filed  May  20, 1892.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County ;  the 
Hon.  C.  R.  Starr,  Judge,  presiding. 

Mr.  William  R.  Hunter,  for  appellant. 

Mr.  C.  A.  Lake,  for  appellee. 

Mr.  Justice  Lacey.  This  was  an  action  of  trespass  vi  et 
ar^nu  and  false  imprisonment,  and  plea  of  not  guilty  by 
appellant,  and  also  that  he  was  the  duly  appointed  and 
acting  superintendent  of  the  Kankakee  poor  farm,  and  ap- 
pellee an  inmate  and  subject  to  all  necessary  and  reason- 
able rules  and  regulations  for  the  proper  management  of 
the  same ;  that  appellee  conducted  himself  in  an  improper 
and  disorderly  manner;  becam'e  refractory  and  refused  to 
obey  such  rules,  etc.;  that  it  became  necessary  to  preserve 
order  and  proper  discipline,  to  confine  appellee  in  a  room  in 
said  poor  house,  there  provided  by  said  county  for  that  pur- 
pose, for  six  hours ;  that  it  became  necessary  to  lay  gentle 
hands  on  him  in  order  to  remove  him ;  that  appellant  used 
no  more  force  than  was  absolutely  necessary,  etc.  The  ap- 
pellee replied  that  appellant  committed  the  trespass  of  his 
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own  wrong  and  without  the  cause  pleaded.  Upon  this 
issue  the  case  was  tried  before  the  court  and  a  jury.  The 
trial  resulted  in  a  verdict  and  judgment  for  $75  against  the 
appellant.  The  case  is  now  brought  here  on  aj)peal  and 
various  errors  assigned. 

In  the  vicAV  we  take  of  the  case  it  will  not  be  necessary 
to  notice  all  the  errors  assigned,  based  on  the  supposed  giv- 
ing by  the  court  of  erroneous  instructions  on  part  of  appellee 
and  refusing  proper  ones  offered  by  appellant,  as  under  the 
issues  and  the  evidence  the  appellee  had  a  clear  right  to 
recover. 

The  evidence  shows  that  the  apjKjllee  was  an  inmate  of 
the  county  poor  house,  over  which  appellant  had  the  control 
and  management  as  the  keeper  of  the  institution,  placed 
there  by  the  town  of  Kankakee.  Under  the  rules  adopted 
by  the  board  of  supervisors,  each  town  in  the  county  sup- 
ports its  own  paupers,  and  by  arrangement  with  the  county 
authorities,  the  latter  maintains  them  at  the  county  poor 
house  for  8^  per  week  each. 

On  June  25th  the  appellee  had  been  at  work  killing 
potato  bugs  by  means  of  sprinkling  the  potato  vines  with  a 
solution  of  paris  green,  out  of  a  watering  pot.  After  being 
at  work  for  about  three  hours  the  ap]>ellee  sat  down  in  the 
garden  to  read  and  had  six  more  rows  to  sprinkle,  and  when 
requested  to  finish  up  the  work  he  refused.  Thereupon 
appellant  seized  him  roughly  by  the  arm  and  forced  him 
into  a  prison  room  kept  in  the  poor  house  for  that  purpose, 
and  there  detained  him  about  eight  hours.  Thereupon,  at 
appellee's  request,  he  was  released  and  he  left  the  poor 
house. 

It  appears  from  a  preponderance  of  the  evidence  that 
appellant  handled  ap])ellee  unnecessarily  roughly  and 
bruised  his  arm  so  that  the  skin  was  off  and  it  was  black 
and  blue  "  nearly  from  the  shoulder  to  the  elbow."  "  The 
epidermis  was  gone  in  places,"  as  testified  to  by  Dr.  Van 
Riper,  who  dressed  it.  There  appeared  to  have  been  unnec- 
essary force  used  in  confining  appellee  in  prison,  as  he  made 
no  resistance  nor  was  he  physically  able  to  make  much. 
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The  sole  cause  of  the  imprisonment  wa§  the  refusal  of 
appellee  to  continue  the  work  of  sprinkling  the  pans  green 
solution  on  the  growing  potatoes.  The  main  question  in 
this  case,  under  the  circumstances,  is  whether  appellant  had 
the  legal  right  of  imprisonment  to  compel  obedience  to  the 
order  given  to  appellee  to  perform  physical  labor,  in  the 
absence  of  any  rules  being  established  by  the  county  author-  \ 

ities  to  that  effect.  We  think  he  had  not.  The  statute  of 
tliis  State  provides  that  the  county  board  may  make  all 
proper  rules  and  regulations  for  the  management  of  the 
county  poor  house  and  poor  farm  and  the  inmates  of  the 
poor  house.  Part  3,  Sec.  28,  Chap.  107,  R.  S.  The  board 
never  made  any  regulations  for  the  management  of  the  in-  i 

mates  of  the  poor  house  or  the  government  of  the  inmates 
so  far  as  enforcing  labor  on  the  part  of  the  inmates  ^vas 
concerned,  and  in  fact  no  regulations.  Without  this  appel- 
lant had  .such  powers  only  as  were  reasonably  necessary  to 
keep  order  and  regulate  the  conduct  of  the  inmates  gener- 
ally ;  but  this  gave  no  authority  to  inflict  punishment  by 
imprisonment  to  compel  the  performance  of  labor  on  the 
part  of  the  inmates.  That  could  only  be  done  by  order  of 
the  board  by  established  rules,  if  at  all. 

As  the  verdict  w^as  proper  under  any  view  of  the  instruc- 
tions, it  will  not  be  necessary  to  notice  objections  to  them  ; 
suflice  it  to  say,  under  this  view  of  the  law  they  were  sub- 
stantiallv  correct. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirnncd. 


CnicAGO,  Burlington  &  Quincy  Kailroad  Co. 

V. 

John  H.  Evans. 

RaUroads^Negligence— Cattle  Guard— Evidence— Instructions, 

1.    The  statute  requires  that  railroad  companies  shall  construct  cattle 
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guards  that  shall  be  reasonably  sufficient,  and  will  be  enough  to  turn 
ordinary  stock. 

2.  An  instruction  setting  forth  in  substance  that  such  company  was 
liable  for  constnicting  a  guard  that  did  not  prevent  stock,  no  matter  how 
breachy ,  from  getting  on  the  track  in  a  certain  case,  should  not  be  given. 

[Opinion  filed  May  20,  1892.] 

In  error  to  the  Circuit  Court  of  Warren  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Sweeney  &  Walker  and  O.  F.  Price,  for  plaint- 
iff in  erroh 

Messrs.  Grier  &  Stewart,  for  defendant  in  error. 

Mr.  Justice  Harker.  This  was  an  action  by  defendant 
in  error  to  recover  the  value  of  four  horses,  killed  upon  the 
railroad  track  of  plaintiff  in  error  by  its  cars  and  engine. 

The  negligence  alleged,  and  to  which  the  proofs  ^ve^e  con- 
fined, was  failure  to  construct  and  maintain  a  cattle  guard, 
suitable  and  sufficient  to  prevent  horses  from  getting  on 
the  right  of  way  from  the  public  road.  There  was  a  recov- 
ery for  $4:50.  The  evidence  shoAvs  that  after  breaking 
through  different  fences  from  the  pasture  where  they  were 
kept  before  reaching  the  highway,  the  horses  jumped  or 
passed  over  the  cattle  guard  onto  the  right  of  way. 

The  cattle  guard  was  eight  feet  nine  inches  long  north  and 
south,  parallel  with  the  rails,  fourteen  fest  wide,  across  the 
tnick,  and  two  feet  two  inches  deep.  A  pit  was  first  dug,  in 
w^liich  was  placed  a  box  made  of  two-inch  planks,  its  inside 
measurement  being  seven  feet  ten  inches  parallel  with  the 
rails,  and  fourteen  feet  wide  across  the  track,  w^hich  rested 
on  twelve  by  twelve  timbers.  Across  this  box  were  placed 
two  stringers  ten  by  twelve  inches,  which  carried  the  iron 
rails  of  the  track;  between  those  rails  were  five  oak  slats 
three  and  one-half  to  four  inches  square  placed  edgewise, 
and  from  four  to  five  inches  apart,  so  that  the  sharp  cor- 
ners were  on  the  surface,  leaving  about  five  inches  of  space 
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between  the  slats  as  laid,  with  four  similar  ones  outsid  e  of 
each  rail,  all  set  in  notches  cut  in  the  box  or  frame.  These 
corners  stood  up  prominent  over  two  inches  above  the  bot- 
tom of  the  rail.  They  were  all  spiked  to  the  frame  and 
extended  over  the  sides  of  the  box  five  inches  on  each  side, 
which  would  make  the  cattle  guard  from  nine  feet  to  nine 
feet  four  inches  across  parallel  with  the  track. 

The  evidence  shows  beyond  question  that  the  cattle  guard 
was  in  good  condition  and  suitable  for  the  purposes  for 
which  it  was  constructed.  It  was  the  standard  cattle  guard 
in  general  use.  It  was  sufficient  to  turn  all  ordinary  horses. 
The  statute  imposes  upon  railroad  companies  no  such  duty, 
as  that  the  structure  shall  be  sufficient  to  turn  any  kind  of 
a  horse.  All  that  is  required  is  that  it  shall  be  reasonably 
sufficient.  Scott  v.  Beech,  85  111.  334;  C,  B.  &  Q.  R.  E.  Co. 
V.  Farrely,  3  111.  App.  60;  C,  B.  &  Q.  E.  E.  Co.  v.  Kennedy, 
22  111.  App.  308;  C.  &  A.  E.  E.  Co.  v.  Buck,  14  111.  App.  394. 

The  horses  evidently  were  very  breachy,  else  they  would 
not  have  escaped  from  their  inclosure  through  three  fences 
and  over  a  cattte  guard  of  the  kind  described  by  the  witnesses; 
and  yet  the  court  told  the  jury  in  the  plaintiffs  third 
instruction,  that  if  the  cattle  guard  was  not  sufficient  to  pre- 
vent the  horses  from  getting  upon  the  track  under  all  ordi- 
nary circumstances,  and  that  by  reason  thereof  they  got 
upon  the  track  and  were  injured,  the  defendant  was  liable. 
It  was  not  whether  the  circumstances  were  ordinary,  but 
whether  the  horses  were  ordinary,  that  was  the  controlling 
fact.  Under  such  an  instruction  the  company  was  made 
liable  no  matter  horw  breachy  the  horses  may  have  been. 
The  giving  of  this  instruction  and  the  modification  of  the 
defendant's  second,  third  and  eleventh  instructions,  by  strik- 
ing out  the  word  "  ordinary  "  where  it  occurred  before  the 
word  "  horses,"  were  erroneous. 

For  the  errors  indicated  the  judgment  will  be  reversed, 
and  inasmuch  as  the  evidence  fails  to  show  any  cause  of 
action  against  the  plaintiff  in  error,  the  case  will  not  be 

remanded. 

Juda-tnent  reversed, 
V0L.XLV6 
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^^'®*1  William  Guintox 

V. 

AViLLiAM   A.   StPwOng   et    al.,  Execittobs  and 

Tkustees. 

Contracts — Construction  of— Employment  of  Appellant  by  Appellee* s 
Testator — To  Receive  as  Part  Compensation  a  Proportion  of  Profits  on 
Investments  of  Personal  Property — Whether  Personal  Property  Merged 
in  Peal  Estate,  to  be  Regarded  as  Personal  Property  in  Fixing  Compen- 
sation—Extrinsic  Evidence  in  Arriving  at  Intent  of  Contract— Part- 
nership. 

In  Ian  action  based  upon  a  contract  entered  into  between  the  plaintiff 
and  tlie  defendants'  te8tat()r,  under  which  the  former  was  to  take  charge 
of  the  testator's  business,  and  receive  therefor  three  per  cent  of  the  rents 
collected,  and  one-fifth  of  the  net  income  of  the  [xn-sonal  capital  of  every 
transaction,  plain tifTs  claim  being  that  the  relation  of  partners  was 
created  between  liiinself  and  testator,  and  that  all  real  estate  which  re- 
sulted from  pei*sonal  proi)erty  placted  under  his  mana-gement  remained, 
for  the  pur[H)se  of  fixing  his  crompensation,  j>er8onal  piT>j)ert>',  and  tliat 
he  was  entitUni  to  one-fifth  of  its  increase  in  value  over  its  cost,  after 
deducting  exi)en8es.  in  view  of  the  evidence,  this  court  holds  that  the 
jilaintiff  and  said  testator  were  not  partnei-s;  that  thei'e  was  no  basis  in 
the  contract  for  the  claim  tliat  real  estate  resulting  from  personal  prop- 
erty should  still  be  regarded,  as  between  the  parties,  as  personal  prop- 
erty; and  tliat  the  extrinsic  eviilence  totally  failed  to  support  appellant's 
interpretation  of  the  contract. 

[Opmion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoRRANCE  DiBELL,  Juclgc,  presiding. 

On  the  12th  of  ifay,  1S8S,  Martin  C.  Bissell,  appellee's 
testator,  died  at  Joliet,  Illinois,  leaving  an  estate  valued  at 
§lS(),0(jO,  about  equally  divided  between  personalty  and 
realty.  A])]>ellant  had  been  connected  with  Bissell  in  the 
management  of  his  capital  from  the  1st  of  December,  1868, 
until  the  date  of  his  deatli,  a  portion  of  tlie  time  under  parol 
agreements  and  a  portion  of  the  time  under  written  agree- 
ments.   The  business  embraced  the  lending  of  money,  deal- 
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ing  in  negotiable  paper,  railroad  bonds,  tax  certificates  and 
investments  in  real  estate  and  renting  the  same.  In  these 
operations  Bissell  furnished  the  capital,  and  appellant,  under 
the  direction,  and  with  the  concurrence,  of  Bissell,  attended 
to  the  details  of  trades  made,  the  bookkeeping,  drafting  of 
papers,  etc.  At  the  time  of  Bissell's  death  the  business  was 
being  carried  on  under  an  agreefnent  executed  February  8, 
1S79,  which  is  as  follows : 

"Article  of  agreement,  made  and  entered  into  this  eighth 
day  of  February,  A.  D.  1870,  between  Martin  C.  Bissell,  of 
the  county  of  Will  and  State  of  Illinois,  party  of  the  first 
part,  and  Wm.  Grinton,  Jr.,  of  the  siime  place,  party  of  the 
second  part. 

''  Party  of  the  second  part  is  to  look  after  all  the  lands 
and  buildings  owned  by  the  j)arty  of  the  first  part,  or  in  his 
charge  (except  the  dwelling  in  which  said  first  party  now 
resides),  is  to  rent  the  same  to  the  best  advantage,  to  make 
said  rental  produce  the  greatest  amount  of  income,  to  see 
that  all,  both  real  and  {wrsonal,  proi)erty  of  the  first  party,  is 
assessed  e<juitably,  or  as  low  as  other  j)roperty  of  the  same 
character  in  the  location  of  those  owned  by  him;  is  to  col- 
lect rents;  also  to  see  that  all  buildings  and  other  property 
is  kept  in  repair,  including  such  lands  and  tenements  as  may 
be  in  charge  or  under  control  of  said  first  party  belonging 
to  others. 

''  Party  of  the  second  part  is  to  do  all  the  private  business  . 
of  the  party  of  the  first  part  that  he  may  request  or  desire, 
including  all  his  dealings  with  whomever  he  may  have  busi- 
ness transactions;  is  to  make  all  deeds,  contracts,  mortgages, 
as  well  as  all  other  descriptions  of  writing  he  may  wish 
done;  to  attend  to  the  collection  of  all  amounts  due  said 
first  party,  whether  mortgages,  notes,  contracts,  accounts  or 
other  claims.  Second  party  shall,  at  the  solicitation  of  the 
first  party,  go  wherever  he  may  direct  on  his  private  busi- 
ness, he,  the  first  party,  paying  all  expenses  incurred. 
Party  of  the  second  part  is  to  use  the  personal  capital  of 
the  party  of  the  first  part  in  all  legitimate  business  transac- 
tions such  as  he  shall  approve,  for  the  purpose  of  producing 


84  Appellate  Courts  of  Illinois. 

Vol.  45.]  Grinton  v.  Strong. 

an  income  from  said  capital.  The  party  of  the  second  part 
is  to  furnish  and  keep  an  office,  to  be  located  wherever  the 
party  of  the  first  part  shall  direct.  And  the  party  of  the 
first  part  shall  be  permitted  to  occupy  a  portion  of  said 
office,  having  the  privilege  of  putting  a  desk  and  table  in 
the  same  for  his  private  use.  Shall  be  allowed  to  pass  and 
repass  whenever  he  chooses  to  do  so.  Party  of  the  second 
part  is  to  keep  the  books  of  the  first  party  by  double  entry, 
in  which  each  and  every  transaction  that  belong-s  to  said 
first  party,  including  the  principal  invested,  interest,  commis- 
sions and  discounts,  all  to  be  kept  in  separate  and  distinct 
accounts,  and  so  entered  in  the  ledger. 

"  In  consideration  of  the  party  of  the  second  part's  faith- 
ful performance  of  the  agreements  above  specified,  he  is  to 
receive  three  (3)  per  cent  on  all  amounts  collected  for  rents, 
said  rent  account  to  be  kejjt  separate  fix)m  other  transac- 
tions; is  also  to  receive  from  the  net  income  of  the  })er- 
sonal  capital  one-fifth  (1-5)  of  every  transaction,  which  is  to 
be  entered  in  the  proper  accounts,  said  accounts  to  be  bal- 
anced on  the  first  of  every  month,  one-fifth  of  said  balance 
to  be  charged  to  party  of  the  first  part  and  credited  to 
the  party  of  the  second  part;  and  whenever  the  party  of  tlie 
second  jmrt  shall  receive  any  or  all  of  his  interest  of  the  net 
proceeds  realized  from  the  transactions  betore  specified,  it 
shall  be  upon  the  check  of  the  party  of  the  first  part. 

"  The  party  of  the  second  part  may  have  the  pri\dlege  of 
selling  or  trading  any  property  of  the  party  of  the  first  part, 
pro\dded  the  parties  hereto  shall  agree  upon  the  value  of 
the  proj)erty  under  consideration  before  an  exchange  is 
made,  and  if  the  property  or  cash  he  gets  in  exchange  is 
worth  more  than  the  property  given,  the  party  of  the 
second  part  is  to  have  one-half  (i)  of  the  excess  value. 
Party  of  the  second  part  is  to  collect  up  all  transactions 
made  by  him,  and  all  losses  from  any  business  done  by  him 
under  this  agreement,  he  shall  make  one-fifth  (1-5)  of  such 
good. 

"  The  party  of  the  second  part  is  to  enter  in  books  to  be 
provided  by  the  party  of  the  first  part,  all  transactions, 
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showing  the  amount,  and  the  particulars  of  each;  the  party 
of  the  second  part  is  not  to  receive  his  claim  against  the 
party  of  the  first  part  any  faster  than  it  is  paid  in;  then  he 
has  a  right  to  it.  The  incidental  business  of  the  office, 
after  paying  the  expenses,  rents,  fire,  lights,  etc.,  may  be 
divided  equally  between  the  parties  hereto.  The  taxes 
paid  on  the  personal  capital  employed  under  this  contract, 
in  which  both  parties  have  a  share  of  the  profits,  shall  be 
charged  up  as  part  'of  the  expenses,  party  of  the  first  part 
paying  four-fifths,  and  party  of  the  second  part  one-fifth. 

"  This  contract  may  be  terminated  at  any  time  by  either 
party  giving  to  the  other  at  least  thirty  days'  notice  in 
Avriting,  of  his  desire  to  end  this  contract. 

"  In  witness  whereof,   said  parties    have    hereunto  set 

their  hands  and  seals  the  day  and  year  first  above  written. 

M.  C.  BissELL,  [Skal.] 

Wm.  Grinton,  Jr.        [Seal.] 
In  presence  of 

H.  IIURLBUT." 

Under  this  contract  appellant  undertook  the  management 
of  Bissell's  entire  business  and  had  the  exclusive  control  of 
it,  with  the  concurrence  of  Bissell,  until  the  year  1881,  when 
one  Charles  O.  Vose,  a  grandnephew  of  Bissell,  was  em- 
ployed to  aid  in  the  m^inagement  of  Bissell's  property. 
From  the  execution  of  the  contract  up  to  the  12th  of  May, 
1888,  a  large  amount  of  business  was  transacted  by  a))p^l- 
lant  and  numerous  investments  made.  The  books  had  been 
kept  by  appellant,  and  show  that  at  the  time  of  BisselFs 
death  he  had  overdrawn  his  account  $-15907.89.  There  were 
also  against  him  four  interest-bearing  notes  aggregating, 
principal  and  interest,  $4,510.96. 

On  the  27th  of  November,  1888,  appellant  filed  his  bill  in 
the  Circuit  Court  of  Will  County  against  the  executors  of 
Bissell,  in  which  he  sets  out  the  above  contracts;  shows  that 
he  entered  upon  the  performance  of  his  duties  under  it;  that 
he  had  been,  before  its  execution,  for  some  ten  years  attend- 
ing to  the  leasing  of  Bissell's  real  estate  and  the  management 
of  his  personal  capital,  and  that  on  the  day  of  the  execution 
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of  the  contract  (February  8,  18T0),  a  full  settlement  was  had 
of  all  previous  business.  The  bill  sets  out  the  nature  and 
kind  of  BisselFs  personal  capital  on  hand  at  the  date  of  the 
written  contract,  consisting  of  cash,  notes,  bonds  and  stocks 
})rincipally.  It  is  also  chai-ged  that  with  such  personal  es- 
tate, or  the  proceeds  thereof,  certain  real  estate  was  acquired 
by  Bissell,  averring  in  detail  how  acciuired,  the  cost  thereof, 
original  expenditures  thereon  at  sul)set]uent  intervals,  and 
rents,  if  any,  derived  from  such  realty.*  The  expenditures 
in  each  case  are  added  to  tlie  original  purchase  price,  the 
receij)ts  tlien  deducted,  and  the  balance  averred  to  be  the 
real  investment  in  such  property.  It  is  then  charged  "  that 
the  difference  between  the  investment  so  remaining  in  said 
real  estate  and  the  present  value  thereof,  constitute,  and  is, 
under  said  agreement,  the  profit  of  so  much  and  a  certain 
part  of  the  personal  capital  named  in  said  agreement," 
averring  the  present  value.  ''  That  under  and  by  the  true 
terms,  spirit  and  intent  of  said  agreement  herein  set  out  as 
against  the  said  Bissell  in  his  lifetime,  your  orator  had,  and 
as  against  his  said  trustees  so  takin^:  and  claimins^  under  his 
last  will  and  testament,  now  has  an  interest  in  said  real  estate, 
to  the  extent  and  value  of  a  one-llftii  part  of  said  profit; 
that  Bissell  in  his  lifetime  acquired  and  held  the  title  to 
said  real  estate,  subject  to  the  charge  and  claim  of  your 
orator  in  the  premises;  that  the  title  to  such  real  estate 
passed  to  said  trustees  in  trust,  under  and  by  virtue  of  said 
last  ^^ill,  charged  with  said  claim  of  your  orator  under  said 
agreement,  and  subject  to  an  equitable  lien  thereon  for  the 
amount  thereof,  to  the  benefit  of  your  orator,  and  thus  the 
said  real  estate  so  continued  and  now  remains." 

Substantially  the  same  allegations  are  contained  in  the 
bill  as  to  each  of  the  fourteen  pieces  of  real  estate  involved 
in  this  controversy.  Similar  averments  as  to  increase  in 
value  were  made  in  reference  to  certain  stocks  and  bonds 
held  by  Bissell  at  the  date  of  the  contract.  The  bill  also 
contains  the  following :  "  That  it  was  the  understanding 
and  agreement  of  your  orator  and  Bissell  in  the  transaction 
of  said  business  under  said  agreement,  that  whenever  their 
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business  relationship  should  terminate,  then,  in  the  adjust- 
ment of  accounts  of  your  orators  and  BissoU  under  said 
agreement,  the  valuation  of  the  estate  in  which  they  were 
each  interested  under  said  agreement  shouUi  be  determined 
by  mutual  ao^reement,  if  thev  should  be  so  able  to  a^ifree,  and 
in  the  event  of  such  agreement  the  interest  of  each  in  said 
property  b^  com])uted  upon  the  basis  of  such  agreed  valua- 
tion at  the  date  of  such  agreement,  and  in  the  event  that 
the  valuation  of  any  such  real  estate  could  not  be  arrived 
at  and  determined  bv  mutual  asi^reement,  then  such  valua- 
tion  should  be  determined  in  some  other  proper  manner,  and 
the  several  interests  of  the  parties  computed  on  the  basis  of 
the  value  then  determined;  that  upon  the  determination 
of  such  valuation  in  either  of  the  modds  above  mentioned, 
Eissell  was  at  liberty  to  retain  such  real  estate  free  from 
any  lien  of  your  orator,  u])on  first  making  payment  of  his 
interest  thereon  under  such  agreement,  comjTlited  upon  such 
valuation  at  the  date  of  the  determination,  the  equitable  lien 
of  your  orator  in  and  upon  said  real  estate  to  continue  to  his 
benefit  charged,  and  secured  until  the  adjustment  or  j)ayment 
to  your  orator  of  his  full  interest  therein;  that  on  an 
accounting  had,  there  would  be  due  comT)lainant,  under  said 
agreement,  over  §10,000,  after  allowing  all  just  credits.  The 
bill  prays  an  accounting,  and  that  comjJainant's  rights  in  the 
premises  be  decreed  with  priority,  and  payment  ordered  of 
the  amount  due  him. 

The  foreofoins:  are  the  essentials  of  the  bill.  It  was  sworn 
to  by  appellan1>,  the  oath  being  that  he  had  read  the  same, 
heard  and  knew  the  contents  thereof,  and  the  same  was  true 
in  substance  and  fact  as  he  verilv  believed. 

Appellees  answered  at  length,  admitting  the  execution  of 
the  contract  of  February  8,  1879,  but  deny  specifically  the 
construction  put  upon  the  same  by  appellant,  and  deny 
seriatim  that  he  was  entitled  to  any  share  of  Mr.  BisseH's 
real  estate,  or  any  interest  in  any  increased  value  thereof, 
and  deny  appellant's  right  to  a  lien,  equitable  or  otherwise, 
in  any  of  the  property  set  forth  in  his  bill.  Similar  denials 
are  in  the  answer  in  reference  to  appellant's  interest  in  any 
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stocks  or  bonds,  aside  from  the  income  thereof.  Appellees 
also  filed  their  cross-bill,  bringing  in  as  additional  defend- 
ants, Charles  O.  Vose  and  one  Bridget  Colbert;  averring  that 
these  parties  had  claims  upon  all,  or  portions  of  the  real 
estate  involved  in  the  original  bill,  and  that  the  rights  of 
said  parties  should  bs  adjudicated  in  the  same  proceedings, 
and  their  claims  be  declared  void,  and  clouds  upon  the  title 
of  said  trustees  to  be  removed  by  decree  of  court. 

Vose  filed  his  answer  denying  the  necessity  of  the  cross- 
bill, or  that  the  cross-com])lainants  were  entitled  to  any 
relief  therein,  but  admitted  that  he  had  a  claim  upon  the 
real  estate  described  in  Grinton's  and  the  cross-bill,  and 
that  he  had  filed  his  original  bill  in  the  same  court;  insisting 
that  his  (Vose's)  claim  is  entirely  separate  and  distinct  from 
either  Grinton's  or  Mrs.  Colbert's.  Appellant  also  answered 
protesting  against  the  necessity  of  a  cross-bill,  but  admit- 
ting that  he  had  claims  upon  said  real  estate  as  set  out  in 
his  original  bill,  and  insisting  that  his  liens  thereon  are  true, 
valid  and  equitable.  Mrs.  Colbert  likewise  answered,  deny- 
ing that  the  averments  of  the  cross-bill  affected  her  interests 
any  way. 

Subsequent  to  the  taking  of  a  large  portion  of  the  testi- 
mony appellant  filed  an  amendment  to  his  original  bill, 
averring,  among  other  things,  that  he  and  Bissell,  on  De- 
cember 1,  18G8,  entered  into  a  Avritten  agreement  to  con- 
tinue for  one  year  on  certain  tenns;  that  the  same  continued 
on  the  same  terms  until  November  21, 1877,  when  a  full 
settlement  had  been  made;  that  at  this  time  he  and  Bissell 
made  a  new  agreement,  by  which  the  entire  personal  cap- 
ital was  to  come  into  the  business,  the  same  to  be  transacted 
on  substantially  the  same  terms  as  the  contract  of  February 
8th,  which  parol  agreement  w^as  continued  until  reduced  to 
-writing  on  that  date.  Averring  further  that  the  allegations 
of  his  original  bill  be  related  or  referred  back  to  and  include 
the  agreement  of  November  21,  1877,  and  the  accounting 
include  both  agreements. 

Api^llees  denied  the  allegations  of  the  ameadment,  and 
likewise   set  ut)  the    statute  of  frauds  and  the  statute  of 
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limitations  against  all  matters  in  the  amended  and  original 
bill.  Appellant's  amendment  to  his  bill  was  not  under  oath, 
and  was  filed  against  the  objection  of  appellees. 

The  decree  of  the  Circuit  Court  was  against  appellant  so 
far  as  his  claim  to  the  real  estate  was  concerned;  also 
against  his  right  to  a  recovery  under  the  allegations  of  his 
amendment  to  the  bill  above  noted.  An  accounting  was 
ordered  giving  appellant  one-fifth  of  the  net  income  of  the 
personal  capital  of  Bissell,  for  and  during  the  period  between 
February  8,  1879,  and  May  12,  1888,  after  the  payment  of 
one-fifth  of  the  taxes  and  expenses,  etc.,  covered  by  the  con- 
tract. It  also  allowed  him  an  accounting,  at  the  rate  of  one- 
fifth  of  all  net  rents  received  from  real  estate  acquired 
by  personal  capital  after  February  8,  1879;  an  accounting 
of  any  interest  which  'accrued  after  that  date,  at  the  rate 
of  one-fifth,  Avhich  was  satisfied  by  the  taking  of  real  estate 
in  satisfaction  of  any  mortgaged  indebtedness,  and  an  account- 
ing of  the  net  proceeds  of  all  sales  of  property,  real  or  per- 
sonal, belonging  to  Bissell,  over  and  above  the  value  placed 
by  agreement  of  him  and  Bissell,  at  the  rate  of  one-half  of 
such  net  proceeds.  It  is  from  that  decree  this  appeal  is 
prosecuted. 

Mr.  George  S.  House,  for  appellant. 

Messrs.  IIamline,  Soon  &  Lord  and  C.  W.  Brown,  for 
appellees. 

Mb.  Justice  Harker.  This  was  a  bill  by  appellant  against 
the  executors  of  the  estate  of  Martin  C.  Bissell  for  an 
accounting  and  to  charge  the  estate  with  the  value  of  an 
interest  claimed  by  him  in  certain  real  estate  of  which  Bis- 
sell died  seized.  The  suit  is  based  upon  a  contract,  alleged 
to  have  been  entered  into  on  the  21st  of  November,  1877, 
but  not  reduced  to  writing  until  the  8th  of  February,  1879, 
whereby  appellant  undertook  the  management  of  Bissell's 
property  and  -investments.  As  compensation  for  services  it 
was  provided  in  the  contract  that  appellant  should  have 
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three  per  cent  of  all  rents  collected,  and  one-fifth  of  the  net 
income  of  the  personal  capital  of  every  transaction.  The 
value  of  Bissell's  property  at  the  time  was  between  $150,000 
and  §200,000.  Something  more  than  one-half  was  in  real 
estate,  located  in  Joliet  chiefly,  and  yielding  a  rental  income. 
The  remainder  Avas  in  cash,  mortgages,  bonds,  stocks  and 
other  interest-bearing  securities.  It  appears  that  while 
operating  under  the  contract  a  part  of  the  pei*sonal  capital 
became  invested  in  real  estate,  through  foreclosure  proceed- 
ings, execution  sales  in  the  enforcement  of  the  collection  of 
debts  due,  and  by  direct  purchase.  The  title  to  such  real 
estate  was  taken  in  Bissell  and  remained  in  him  until  his 
death. 

The  position  assumed  by  ap])ellant  is  that  the  contract 
created  the  relation  of  copartners;  that  by  reason  of  this 
relation  all  real  estate  which  resulted  from  personal  capital 
])laced  under  his  control  and  management,  as  between  the 
])arties,  continued  personal  proi)erty;  that  as  against  Bissell^ 
in  his  lifetime,  he  had  an  interest  to  the  extent  of  a  one-fifth 
in  value  of  the  real  estate  so  acquired,  over  and  above  its 
cost,  and  that  such  real  estate  passed  to  the  executors  of 
Bisseirs  will  subject  to  such  interest. 

He  further  claims  that  theix?  was  an  understanding 
between  him  and  Bissell,  not  set  out  in  the  written  contract, 
that  whenever  their  business  connections  tenninated,  then 
in  adjusting  the  matters  between  them  the  value  of  the 
real  estate  in  which  the}'  were  interested  under  the  contract 
was  to  be  determined  by  mutual  agreement,  if  they  should 
be  able  to  agree,  and  the  interest  of  each  in  the  seveml 
])ieces  of  pro])erty  computed  on  the  basis  of  such  agreed 
valuation;  and  if  they  could  not  agree  upon  the  value  of 
any  ])iece  of  such  real  estate,  then  the  value  should  be  deter- 
mined in  some  other  manner,  and  the  several-  interests  of  the 
])arties  computed  on  the  basis  of  such  value,  so  determined, 
and  that  Bissell  Avas  then  at  libcrtj''  to  retain  such  real 
estate,  free  from  any  lien  of  Grinton,  by  first  making  pay- 
ment to  Grinton  of  his  interest  therein  under  the  contract, 
as  computed  on  such  valuation  at  the  date  of  making  the 
same. 
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Such  is  the  construction  of  the  contract  set  up  in  the  bill 
of  complainant.  That  it  is  the  true  construction,  counsel 
for  appellant  contends  appears,  first,  from  the  language 
employed  in  the  writing  itself,  unaided  by  extrinsic  evi- 
dence; second,  from  a  consideration  of  the  contract  with 
reference  to  the  situation  of  the  parties,  their  relation  to  the 
subject-matter  of  the  contract  and  the  attendant  circum- 
stances existing  at  the  time  of  its  execution;  third,  from 
the  construction  adopted  by  the  parties  themselves  from  its 
date  to  the  time  of  Bissell's  death;  fourth,  from  acts,  state- 
ments and  admissions  of  Bissell  frequently  made  after  the 
date  of  its  execution. 

The  Circuit  Court  adopted  an  axlverse  construction,  and, 
as  we  understand  it,  the  only  substantial  error  complained 
of  here  is  the  denial  to  Grinton  of  the  one-iifth  of  the 
increase  in  value  of  the  real  estate  acquired  by  Cissell  as 
a})ove  indicated,  and  remaining  undisposed  of  at  the  time 
of  his  death. 

We  do  not  deem  it  necessary  to  consider  in  this  opinion 
all  the  numerous  points  discussed  in  the  very  prolix  printed 
arguments  filed,  occupying,  as  they  do,  over  four  hundred 
])ages.  We  shall  be  content  to  discuss  the  leading  features 
of  the  case. 

We  think  the  court  was  warranted  in  finding  that  a  full 
settlement  was  had  between  ai)pellant  and  Bissell  on  the 
8th  of  February,  1879,  when  the  balance  of  ^151.50  was 
found  to  be  due  appellant.  The  real  controversy,  therefore, 
is  confined  to  the  charges  contained  in  the  original  bill  and 
is  dei)endent  upon  the  construction  to  be  given  to  the  con- 
tract of  February  8,  1879.  Does  the  construction  con- 
tended for  arise  from  the  language  employed  in  the  written 
instrument  itself?  Does  ap|)ellant's  equitable  lien  find 
an  existence  there  ?  The  language  is  plain  and  simple  and 
certainly  allows  no  room  for  doubt  in  any  part  ap})earing 
before  paragraph  seven,  which  reads  as  follo^vs : 

(7)  "  In  consideration  of  the  i)arty  of  the  second  part's 
faithful  performance  of  the  agreements  above  specified,  he 
is  to  receive  three  (3)  per  cent  on  all  amounts  collected  for 
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rents,  said  rent  account  to  be  kept  separate  from  other 
transactions;  is  also  to  receive  from  the  net  income  of  the 
personal  capital  one-fifth  (1-5)  of  every  transaction  which 
is  to  be  entered  in  the  proper  accounts,  said  accounts  to 
be  balanced  on  the  first  of  e.very  month,  one-fifth  of  said 
balance  to  be  cliarged  to  party  of  the  first  part  and 
credited  to  the  partj^  of  the  second  part,  and  whenever 
the  party  of  the  second  part  shall  receive  any  or  all  of  his 
interest  of  the  net  proceeds  realized  from  tlie  transac- 
tions before  specified,  it  shall  be  upon  the  check  of  the 
party  of  the  first  part." 

This  paragraph  fixes  appellant's  compensation.  "While  it 
is  proper  that  the  contract  be  ccmstrued  as  a  whole,  yet  tliis 
paragraph  must  contain  in  substance  the  construction  in- 
sisted upon  or  resort  must  be  had  to  extrinsic  evidence. 
The  paragraph  next  following  relates  only  to  his  compensa- 
tion in  cases  of  sale  after  a  mutual  valuation,  and  has  no 
reference  to  this  one.  The  ninth  paragraph  provides  for 
Grinton  collecting  up  all  transactions  made  by  him  and 
making  good  to  Bissell  one-fifth  of  all  losses  sustained. 
The  tenth  paragraph  provides  for  Grinton  making  com- 
plete and  detailed  entries  in  the  books  of  each  transaction, 
and  limits  the  payment  to  him  of  his  claim  to  the  time  of 
its  being  paid  in.  The  eleventh  and  twelfth  paragraphs 
relate  entirely  to  the  incidental  business  of  the  office  and 
tlie  taxes  on  personal  capital  employed  under  the  contract. 
The  next  paragraph,  which  is  the  only  remaining  one, 
simply  provides  that  the  contract  may  be  terminated  on 
either  party  giving  to  the  other  thirty  days'  notice. 

In  paragraph  seven  there  is  no  semblance  of  a  covenant 
that  personal  capital  shall  not  be  merged  into  real  estate, 
or  if  so  merged  shall  retain  the  character  of  personal  capital 
for  the  purpose  of  fixing  Grinton's  com|3ensation  or  interest 
in  deals  made  by  him.  Neither  in  this  paragraph  nor  in 
any  part  of  the  contract  appears  any  agreement  that  upon 
the  tennination  of  the  contract,  the  value  of  such  real 
estate  should  be  determined  by  mutual  consent  or  otherwise, 
and  that  Bissell  should  be  allowed  to  retain  it  free  from  any 
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lien  of  Grinton  only  upon  pay^ment  to  Grinton  of  one-fifth 
of  its  increased  value.  There  is  nothing  in  the  instrument  to 
show  that  the  parties  ever  contemplated  such  a  contingency 
as  a  termination  of  the  contract  with  a  portion  of  the  per- 
sonal capital  invested  in  real  estate.  As  to  appellant's  com- 
pensation and  share  in  the  business  relating  to  deals  on 
transactions  concluded  in  the  lifetime  of  Bissell,  we  are 
satisfied  they  are  so  plainly  and  clearly  set  forth  in  the 
wTitten  contract  as  to  preclude  any  resort  to  extrinsic 
evidence.  Where  a  written  contract  speaks  plainly  the 
thought  of  the  parties  as  to  their  mutual  obligations  and 
rights  under  it,  a  resort  to  extrinsic  evidence  is  unnecessary 
and  improper.  Stettauer  v.  Hamlin,  97  111.  312;  Bearss  v. 
Ford,  108  111.  16.  A  careful  perusal  of  the  contract  leaves 
us  in  doubt  as  to  but  one  thing,  and  that  is  as  to  what 
interest  or  claim,  if  any,  Grinton  should  have  in  real  estate 
resulting  from  personal  capital  undisposed  of  pn  the  ter- 
mination of  the  contract. 

To  aid  appellant  in  his  construction  he  introduced  in  evi- 
dence the  books  of  account  kept  by  him,  a  book  identifio<V 
as  the  "  statement  book,"  a  paper  signed  by  Bissell  on  the 
18th  of  August,  1887,  whereby  he  stipulated  that  a  certain 
deed  executed  by  Grinton  on  that  day  to  a  certain  lot  in 
Joliet  should  not  have  the  effect  of  defeating  any  inter- 
est which  Grinton  had  in  the  property,  and  the  testimony  of 
Grinton,  Vose  and  Hunter  of  statements  and  declarations 
made  by  Bissell  in  conversations  had  with  them. 

Before  considering  this  extrinsic  evidence  we  deem  it 
proper  to  say  that  we  are  not  inclined  to  the  opinion  that 
the  written  contract  created  the  relation  of  copartners  be- 
tween Bissell  and  Grinton,  but  are  disposed  to  regard  it  as 
a  contract  of  employment.  Nor  are  we  disposed  to  regard 
this  question  as  a  controlling  one  in  the  case,  because  if  there 
was  any  such  understanding  and  agreement  with  refer- 
ence to  the  determination  of  appellant's  claim  or  interest  in 
the  real  estate  acquired  by  personal  capital  as  is  set  forth  in 
the  bill  of  complaint,  appellant  was  entitled  to  the  relief 
sought,  even  though  the  relation  was  that  of  employer  and 
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employe.  The  importance  of  the  question  arises  in  con- 
sidering the  books  of  account  kept  by  Grinton  and  offered 
in  evidence.  It  is  a  well  established  doctrine  that  partner- 
ship books  of  account,  kept  during  the  continuance  of  the 
copartnership,  are  evidence  for  and  against  the  different 
members  of  the  firm  in  subsequent  litigation  between 
them.  The  books  are  presumed  to  contain  a  true  history 
of  the  business,  and  a  true  record  of  the  transactions  between 
the  partners.  The  reason  which  supports  the  rule  is  that  the 
books  are  at  all  times  open  to  the  inspection  of  the  individual 
partners  and  that  they  are  considered  as  having  acquiesced 
in  the  various  entries  made.  While  the  books  of  account 
are  proper  as  evidence  in  a  suit  for  a  partnership  settlement, 
we  apprehend  the  chancellor  in  deciding  to  what  extent  the 
entries  and  recitals  made  therein  by  one  partner  shall  bind 
the  other,  will  be  governed  largely  by  the  |)eculiar  circum- 
stances of  the  case.  He  certainly  would  make  a  difference 
in  tTie  case  of  an  active,  intelligent  business  man,  in  the  prime 
of  life,  from  that  of  an  uneducated  man,  burdened  with  the 
tnfirmitics  of  extreme  old  age.  It  should  be  borne  in 
mind  that  the  introduction  of  the  books  in  tliis  case  was  for 
the  purpose  of  aiding  a  proper  construction  of  the  contract, 
to  ascertain  Bisseirs  undei'standing  and  interpretation  of  the 
agreement.  The  entries  were  made  by  Grinton  himself; 
they  contained  no  word  from  the  hand  of  Bissell;  they 
show  no  affirmative  act  on  his  part.  They  are  of  no  value 
as  indicating  Bissell's  understanding  of  the  contract,  except 
where  it  is  shown  that  the  entries  were  brought  specifically 
to  his  notice.  To  support  his  construction  of  the  contract, 
appellant  showed  by  the  books  that  the  account  with  each 
piece  of  real  estate  acquired  after  the  contract,  was  kept 
separately,  so  as  to  show  at  all  times  the  actual  investment 
of  personal  capital  therein,  and  that  all  sales  of  real  estate 
showing  gain,  were  carried  to  discount  and  divided,  one-fifth 
to  Grinton  and  four-fifths  to  Bissell.  Each  i)iece  so  acquired 
was  debited  with  first  cost  and  each  subsequent  item  of 
expense,  such  as  taxes,  repairs,  etc.  It  was  credited  with 
receipts  of  rent,  if  any.     The  balance  constituted  the  in- 
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vestment  of  personal  capital.  If  sold  above  tlie  investment 
and  expense,  the  excess  was  claimed  as  '*  income  "  under  para- 
graph seven  of  ihe  contract,  to  be  divided  one- fifth  and  four- 
fi    hs  respectively. 

To  be  of  much  value  to  appellant  as  shqwing  a  mutual 
interpretation  of  the  contract,  this  system  of  bookkeepin*^ 
should  be  directly  traceable  to  the  contract  and  should  a])ply 
to  realty  acquired  after  February  8,  1879.  The  evidence 
shows  that  this  system  of  bookkeeping  had  been  ado])t(?(l 
by  .Grinton  long  before  the  contract  of  February  8,  187i>, 
and  was  applied  to  all  real  estate  accjuired  and  held  by  Bis- 
sell.  Bissell  had  but  little,  if  any,  ])ei«onal  knowledge  of 
entries  made  by  Grinton  after  they  began  oi)erating  under 
this  contract.  Seventy-seven  years  of  age  at  its  date  and 
eighty-six  years  of  age  at  his  death,  he  was  in  his  dotage. 
He  was  illiterate,  and  ignorant  of  accounts,  and  an  inspec- 
tion of  the  books  by  him  would  have  given  him  but  little 
understanding  of  their  contents.  His  knowledge  of  the 
manner  in  Avhich  the  books  were  kept  was  necessarily  con- 
fined to  what  was  told  him  by  Grinton,  Yose,  Ilurlbut  and 
Hunter. 

Counsel  for  appellant  place  great  reliance  on  what  is 
known  as  the  "  statement  book."  The  entries  made  therein 
were  made  chieflv  by  an  accountant  named  Ilurlbut,  whom 
Bissell  employed  a  few  months  before  his  death  to  overhaul 
Grinton's  books  and  make  statements  of  the  accounts. 
There  were  some  entries  made  by  both  Hunter  and  Vose,  but 
those  which  are  at  all  pertinent  to  the  ])articular  question 
inv^olved,  appear  in  the  handwriting  of  the  accountant, 
Hurlbut.  None  were  made  by  Bissell.  It  is  headed  "  Sched- 
ule of  real  estate  and  personal  estate  of  ilartin  C.  Bissell, 
February  8,  1877."  Then  follows  a  descrii)tion  of  such 
pro}>erty  of  that  date.  On  page  79,  which  is  a  part  of  the 
statement  for  that  date,  is  an  entry  showing  how  profits  and 
losses  of  transactions  prior  to  that  date  were  to  be  divided. 
Being  of  the  same  date  as  the  contract  and  relating  to  prior 
transactions,  they  are  not  valuable  as  aiding  a  proper  con- 
struction of  the  contract.     Then  follow  statements  of  the 
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property  on  hand  July  1,  1881,  March  1,  1884,  February  18, 
1884,  and  October  3,  1887.  On  page  136  is  the  following 
entry :  "  All  profits  or  losses  on  the  following  real  estate 
to  be  divided  as  foUoAvs,  to  wit :  M.  C.  Bissell,  four-fifths; 
Wm.  Grinton,  one-fifth;  the  Al.  Stevens  lots,  see  in  v.  July 
1,  '81;  the  Smith  Lawrence  lots,  see  inv.  July  1,  '81;  the  L. 
K.  Stevens  lots,  see  inv.  July  1,  '81." 

This  book  is  nothing  more  than  a  compendium  of  the 
^count  books  kept  by  Grinton.  It  was  made  up  in  Grinton's 
office  and  from  those  books.  Considering  Bissell's  extreme 
age  and  the  infirmities  under  which  he  was  laboring  at  the 
time,  we  are  not  disposed  to  consider  the  entries  made 
therein  as  indicating  his  interpretation  of  the  contract. 

The  instrument  signed  by  Bissell  on  the  18th  of  August, 
1887,  was  executed  under  peculiar  circumstances.  The 
property  described  in  it  was  worth  $30,000.  A  foreclosure 
decree  had  been  rendered  against  it  and  a  sale  had  there- 
under in  August,  1880.  There  was  no  redemption,  and  Bis- 
sell was  entitled  to  a  master's  deed  in  November,  1881.  It 
was  Grinton's  duty  under  the  contract  to  see  that  such  deed 
was  obtained.  He  failed  to  do  so  and  allowed  the  statute 
of  limitations  to  run  against  the  execution  of  a  master's 
deed.  Owing  to  his  age  and  infirmities,  Bissell  was  at  that 
time  giving  but  little  attention  to  such  matters.  He  relied 
entirely  upon  Grinton.  He  supposed  the  deed  had  been 
procured  and  the  title  to  the  property  in  himself.  When 
he  discovered  that  such  was  not  the  case  and  that  the  title 
was  in  Grinton,  who  had  obtained  a  quit-claim  deed  to  him- 
self, the  old  man's  state  of  mind  can  well  be  imagined.  In 
such  a  condition  of  things  it  is  not  at  all  strange  that 
Grinton  and  his  attorney  were  able  to  procure  from  him 
the  instrument  of  August  18,  1887,  as  the  condition  upon 
which  Grinton  would  convey  the  property  to  him.  We  are 
disposed  to  give  it  but  little  weight,  as  evincing  Bissell's 
interpretation  of  the  contract. 

The  other  extrinsic  evidence  relied  upon  is  found  in  the 
testimony  of  Grinton,  Vose  and  Hunter.  They  testify  to 
conversations  had  with  Bissell,  in  which  he  acknowledged 
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Grinton's  interest  in  the  property  as  contended  for.  Appel- 
lees insist  that  neither  Grinton  nor  Vose  are  competent  wit- 
nesses. Their  testimony  was  heard  subject  to  objection. 
Clearly  Grinton  is  not  a  competent  witness.  lie  is  com- 
plainant in  a  suit  where  the  defendants  are  the  executors  of 
a  deceased  person,  and  comes  directly  within  the  provision 
of  section  two  of  chapter  fifty-one  of  the  Kevised  Statutes. 
Xot  so  with  Vose.  Although  he  had  a  similar  suit  pending 
against  the  executors,  and  the  record  shows  his  strong 
sympathy  with  Grinton,  he  was  not  so  directly  interested 
in  this  suit  as  to  render  him  incomj^etent  as  a  witness.  No 
one  can  read  Vose's  testimony  without  being  impressed  with 
the  decided  leaning  of  that  witness  to  the  cause  of  Grinton, 
his  friend,  and  main  reliance  in  his  suit.  He  is  tiatly  con- 
tradicted, too,  by  Miss  Weed,  a  disinterested  witness,  in  a 
very  material  part  of  his  testimony.  In  view  of  his  feeling 
for  Grinton,  his  contradiction  bj'^  Miss  Weed  and  connection 
vrith  the  case,  we  are  not  favorably  impressed  with  this 
witness.  The  substance  of  the  testimonv  of  Hunter,  a 
brother-in-law  of  Grinton,  was  that  Bissell  understood  the 
contract  so  far  as  it  related  to  Grinton's  interest  in  real 
estate  arising  from  personal  capital,  the  same  Jis  Grinton 
did.  In  the  conversations  had,  Bissell  expressed  himself  as 
being  dissatisfied  because  Grinton  was  getting  rich  too  fast 
under  the  contract,  on  account  of  the  rapid  advance  of  real 
estate  in  Joliet.  He  at  such  times  fully  recognized  Grin- 
ton's  interest  as  contended  for.  His  testimonv  was  taken 
six  years  after  the  alleged  conversations.  While  he  appears 
to  have  retained  a  very  distinct  recollection  of  Bissell's 
statements  regarding  Grinton's  interest,  he  has  a  very  indis- 
tinct and  ujicertain  recollection  as  to  what  particular  pieces 
of  real  estate  were  embraced,  and  of  certain  missing  pages 
from  the  "  statement  book,"  at  that  time  in  his  charge  for 
the  purpose  of  making  the  schedule  of  March  1, 1884.  How- 
ever, giving  to  the  testimony  of  Vose  and  Hunter  the  great- 
est credence,  it  falls  far  short  of  establishing  that  there  was 
an  "understanding  and  agreement  between  Bissell  and 
Grinton  that  whenever  their  business  connections    were 
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terminated,  then  in  adjusting  the  matters  between  them, 
the  value  of  the  real  estate  in  which  they  were  interested 
under  the  contract  should  be  determined  by  mutual  consent, 
if  possible,  and  if  not  by  mutual  consent,  then  in  some  other 
j)roper  manner,  and  the  several  interests  of  the  parties  com- 
puted on  the  basis  of  the  value  then  determined,  and  that 
Bissell  was  then  at  liberty  to  retain  such  real  estate,  free 
from  any  lien  of  Grinton,  by  first  making  payment  to  Grin- 
ton  of  his  interest  therein,  the  equitable  lien  of  Grinton  to 
continue  to  his  benefit  and  security  until  complete  adjust- 
ment and  payment  to  him  of  his  interest  therein." 

The  entire  extrinsic  evidence  will  be  searched  in  vain  for 
proof  of  such  an  agreement.  It  does  not  seem  to  have  been 
contemplated  at  any  time.  On  the  other  hand,  paragraph 
ten  of  the  contract  provided  that  Grinton.  was  not  entitled 
to  his  share  of  the  proceeds  of  a  transaction  until  paid  in, 
the  evident  meaning  of  which  was  that  upon  the  closing  of 
a  transaction  and  the  money  being  paid  in,  Grinton  was 
entitled  to  receive  one-fifth  of  the  net  proceeds,  and  not 
before. 

Appellant  set  up  such  an  agreement  in  his  bill.  Without 
establishing  it  he  was  not  entitled  to  the  relief  sought. 

The  decree  was  fully  as  favorable  to  appellant  as  the  evi- 
dence would  warrant. 

Decree  affirmed. 


Charles  O.  Vose 

V. 

William  A.  Strong  et  al.,  Executors  and 

Trustees. 

statute  of  Frauds — Administration, 

1.  A  court  of  equity  wiU  not  enforce  a  parol  agreement  when  it  is 
obnoxious  to  the  statute  of  frauds  even  if  performed,  unless  the  evidence 
both  as  to  its  terms  and  the  facts  necessary  to  take  the  case  out  of  the 
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statute,  is  clear  and  conYincing.    If  any  doubt  remains  it  should  not  be 
enforced. 

2.  Upon  a  bill  filed  against  the  executors  of  the  estate  of  a  deceased 
person,  wherein  it  is  claimed  that  a  sum  of  money  is  due  complainant 
by  virtue  of  a  parol  contract  existing  between  him  and  the  deceased, 
whereby  the  former  was  to  transact  the  business  of  the  latter  during  his 
life  for  a  certain  compensation,  this  court  holds,  that  the  evidence  fails 
to  show  such  a  contract,  that  the  contract  as  made  was  within  the 
statute  of  frauds,  that  the  case  is  not  taken  out  of  the  statute  by  per- 
formance on  complainant^s  part,  and  declines  to  interfere  with_the  decree 
against  him. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the 
Hon.  DoKRANCE  DiBELL,  Judge,  presiding. 

Mr.  George  S.  House,  for  appellant. 

r 

Mr.  C.  W.  Brown,  for  appellees. 

Mr.  Justice  Lacet.  This  was  a. bill  in  equity  filed  by 
appellant  in  the  Circuit  Court  of  Will  County,  against  the 
appellees,  the  executors  of  Martin  C.  Bissell,  deceased,  in 
which  appellant  claims  a  large  sum  of  money  from  the  estate 
by  virtue  of  a  claimed  contract  existing  between  him  and  the 
deceased  during  the  latter's  lifetime,  running  from  March, 
1881,  to  May  12, 1888,  the  time  of  Bissell's  death,  in  which  it  is 
averred  that  a  parol  contract  existed  between  appellant  and 
deceased,  whereby  the  appellant  was  to  transact  deceased's 
business  during  the  latter's  lifetime,  for  a  compensation  to  be 
received  by  him  of  one-eighth  of  the  net  income  of  Bissell 
yearly,  as  well  in  the  increased  value  of  his  real  estate 
as  his  personal  estate;  appellant  paying  one-eighth  of  all 
losses,  taxes,  insurance  and  repairs;  that  the  real  estate  was 
to  be  valued  yearly,  and  the  increase  in  value  each  year 
was  to  be  counted  as  income,  and  appellant  was  to  receive 
one-eighth  of  such  increase.  The  appellees  answered,  deny- 
ing such  contract,  and  setting  up  the  statute  of  frauds  and 
perjuries. 
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ITpon  a  hearing  of  the  case  the  court-  belc^^P^refused  to 
allow  the  claim  as  to  the  one-eighth  part  of  the  increase 
value  of  the  real  estate.  After  a  careful  perusal  of  the  evi- 
dence and  the  lengthy  briefs  on  either  side,  we  have  arrived 
at  the  conclusion  that  the  evidence  fails  to  show  such  a 
contract  as  is  alleged,  or  that  the  one-eighth  part  of*  the 
yearly  or  any  other  increase  of  the  real  estate  was  to  be 
included  in  the  compensation.  There  is  no  proof  that  the 
memoranda  found  among  BisselVs  effects  were  evidence 
of  the  contract  suggested  in  them,  but  if  so  they  will  not 
bear  the  construction  sought  to  be  placed  on  them  by  appel- 
lant, as  to  the  right  to  receive  as  net  income  one-eighth  of 
the  increase  value  of  Bissell's  real  estate.  And  the  memo- 
randa were  not  in  the  handwriting  of  Bissell,.  but  were 
made  by  Grinton  and  others,  employed  to  overhaul  the 
books  kept  by  Grinton. 

Besides  this,  the  contract  as  made  was  within  the  statute 
of  frauds.  Sees.  1  and  2,  Chap.  59,  K.  S.,  Sec.  1,  among 
other  things,  provides  that  "  no  action  shall  be  brought 
whereby  to  charge  *  *  *  any  defendant  upon  any  s]>?- 
cial  promise  *  *  *  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof,  unless  such 
promise  or  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed-  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully  author- 
ized." 

Sec.  2  is  the  same,  prohibiting  actions  to  be  brought 
to  charge  any  person  upon  any  contract  for  the  sale  of  lands, 
tenements  orhereditaments,  or  any  interest  in  or  concerning 
them,  for  a  longer  period  than  one  year,  unless,  eto.,  a  mem- 
orandum or  note  thereof  shall  be  in  writing,  etc.,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  person  there- 
unto lawfully  authorized  by  him  in  writing. 

It  will  be  seen  that  the  contract  upon  which  the  bill  is 
predicated  is  void  as  against  both  those  sections  of  the 
statute.  The  contract  by  its  terms  was  not  to  be  performed 
within  one  year,  and  it  was  a  contract  concerning  real 
estate  "  not  to  be  performed  within  one  year."    But  the 
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appellantV'CO'iinsel  insist  that  the  case  is  taken  out  of  the 
statute  by  performance  on  appellant's  part. 

The  law  is  well  established,  that  a  court  of  equity  will 
not  enforce  a  parol  agreemen^t,  when  it  is  obnoxious  to  th,e 
statute  of  frauds,  even  if  performed,  unless  the  evidence, 
both  as  to  its  terms  and  the  facts  necessary  to  take  the 
case  out  of  the  statute,  is  clear  and  convincing.  If  any 
doubt  remains  it  should  not  be  enforced.  In  this  case  we 
do  not  think  such  proof  has  been  produced. 

The  fact  that  the  books  were  made  up  by  Grinton,  allow- 
ing appellant  the  one-eighth  part  of  the  profits  on  certain 
real  estate  sold  does  not  constitute  sufficient  evidence  that 
the  contract  in  question  existed.  Grinton's  testimony  is 
not  sufficiently  clear  to  sustain  the  allegations  set  out  in 
the  bill.  It  only  gives  what  he  supposes  to  be  the  sub- 
stance of  what  Bissell  said  to  him,  which  we  regard  as  not 
very  reliable. 

Grinton  appears  to  us  to  have  a  strong  bias  in  favor  of 
appellant,  who  is  Grinton's  main  witness  in  support  of  a  case 
very  similar  to  this  in  all  its  parts,  except  the  contract 
in  that  case  is  in  writing.  The  case  referred  to  is  the  case 
of  Grinton  v.  the  appellees,  and  is  in  this  court  for  hear- 
ins:  at  this  term.  It  seems  to  us  that  there  can  not  fail  to 
be  a  strong  sympathy  between  them.  Each  one  depends 
to  a  large  extent  on  the  testimony  of  the  other  to  establish 
a  claim  of  thousands  of  dollars  against  the  estate  of  the 
same  person,  and  such  fact,  however  honest  the  parties  may 
be,  can  not  fail  to  have  a  strong  influence  on  their  minds,  for 
which  we  must  make  due  allowance.  Appellant  was  em- 
ploj'^ed  by  Bissell  at  the  same  time  with  Grinton,  and  to 
perform  substantially  the  same  work,  or  a  part  of  it,  as  the 
latter;  and  hence  the  evidence  and  facts  are  much  the  same 
in  each  case.  For  a  more  complete  statement  of  the  facts 
of  this  case  than  we  have  made,  we  refer  to  our  opinion  in 
the  case  of  Grinton  against  the  appellees,  filed  at  this  term 
of  the  court  and  reported  in  the  present  volume  at  page  82. 

Upon  the  whole  case  we  think  the  decree  of  the  court 
below  is  correct.    The  decree  is  therefore  affirmed. 

Decree  affirmed. 
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Menzo  Lambert  and  Hannibal  Hill 

V. 

Joseph  Alcorn. 

Real  Property — Farm  Drainage — Superior  and  Inferior  Heritage — 
Increase  of  Natural  Flow  of  Waterfront  Former  to  Latter — System  of 
Tile  Drainage. 

Upon  the  case  presented,  this  court  holds  that  the  defendant  had  a 
right  to  put  in  a  system  of  tile  drainage  upon  a  portion  of  his  own  land 
and  of  the  land  of  a  neighbor,  whereby  the  sm'face  water  collected 
on  his  lands  would  be  discharged  into  a  ditch  in  the  public  highway,  and 
would  flow  from  thence  to  and  across  the  lands  of  appellants  to  a  creek, 
it  appearing,  from  the  situation  of  the  lands  involved,  that  the  water, 
when  drained  from  appellee's  land,  must,  in  the  natural  coui*se  of  drain- 
age, flow  in  the  direction  and  along  the  com*se  in  which  tlie  tile  was  pro- 
posed to  be  laid. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County ;  the 
Hon.  DoRBANCE  DiBELL,  Judge,  presiding. 

Messrs.  Browne  &  Aters,  and  J.  B.  Rice,  for  appellants. 

The  record  in  this  cause  wholly  fails  to  show  the  exist- 
ence of  a  natural  w^atercourse,  either  upon  the  lands  of 
appellee  or  upon  those  of  appellants,  and  the  findings  of  the 
court  below  in  that  respect,  and  consequently  as  to  all  of 
said  final  decree  and  order,  contrary  to  prayer  of  complain- 
ants' bill,  were  and  are  erroneous. 

Under  this  head  we  will,  if  the  court  please,  make  three 
subdivisions : 

There  must  have  existed  on  both  the  lands  of  complain- 
ants (appellants  in  this  court)  and  those  of  defendant  (appel- 
lee in  this  court),  at  time  of  commencement  of  this  action, 
a  connected  natural  watercourse,  by  which  said  proposed 
drainage  was  to  be  effected  from  lands  of  appellee  to  and 
through  those  of  appellants,  else  the  decree  of  court  below 
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must  be  erroneous.  Peck  v.  Herrington,  109  111.  611;  Miller 
V.  Laubach,  47  Pa,  St.  154;  Hicks  v.  Silliinan,  93  111.  255; 
Wagner  v.  Chaney,  19  IlL  App.  546;  Commissioners  of 
Highways  of  Pre-emption  v.  AVhitsitt,  15  111.  App.  318;  But- 
ler V.  Peck,  16  Ohio  St.  334;  Dickinson  v.  City  of  Worces- 
ter, 7  Allen  (Mass.),  19;  Washburn  on  Easements,  353, 354; 
Martin  v.  Riddle,  26  Pa.  St.  415. 

Must  drain  into  a  natural  watercourse  or  channel  on 
dominant  heritage.  Peck  v.  Herrington,  109  IlL  611;  Wag- 
ner V.  Chaney,  19  III.  App.  546;  Commissioners  of  High- 
ways of  Pre-emption  v.  Whitsitt,  15  111.  App.  318. 

Can  not  collect  water  from  the  dominant  heritage  by 
ditches  and  other  artificial  means,  and  without  discharging 
them  into  a  natural  watercourse  on  dominant  heritaore,  but 
instead  into  an  artificial  channel,  discharge  them  through  the 
same  on  lower  lands.  Wagner  v.  Chaney,  19  IlL  App.  546; 
Hicks  V.  SiUiman,  93  111.  255;  Miller  v.  Lauhach,  47  Pa.  St. 
154. 

There  did  not  exist  across  either  the  lands  of  appellee  or 
those  of  the  apjx  Hants,  or  oi  all  collectively,  a  natural  water- 
course at  time  of  commencement  of  this  suit,  or  prior 
thereto. 

Definition  of  watercourse.  Angell  on  Watercourses, 
2-5;  Earle  v.  De  Harte,  1  Beasley  Ch.  (N,  J.)  283,  284. 

Surface  water  must  flow  in  a  rejgfular  well  defined  natural 
channel  in  order  to  be  regarded  as  a  watercourse  in  this 
State.  Peck  v.  Iltrongton,  109  IlL,  p.  618  of  that  decision; 
Gormly  v.  Sanford,  52  IlL  158;  Gillham  v.  Madison  County 
R.  R.  Co.,  49  IlL  484;  Wagner  v.  Chaney,  19  IlL  App.  546; 
Commissioners  of  Highways  of  Pre-emption  v.  Whitsitt,  15 
lU.  App.  318. 

A  watercourse  can  not  mean  a  place  where  in  freshets  and 
floods  water  descends  from  higher  to  lower  levels  and  inun-' 
dates  the  country.  Luther  v.  Winnisimmett  Co.,  9  Cush. 
171;  Ashley  v.  Wolcott,  11  Cush.  192;  Flagg  v.  AVorcester, 
13  Gray,  601;  Broadbent  v.  Ramsbotham,  11  Exch.  602; 
Bangor  v.  Lansil,  51  Maine,  521;  Washburn  on  Easements 
(1st  Ed.),  208, 209,  210. 
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Upon  the  supposition  that  there  has  existed,  as  appellee 
sets  up,  for  years  past  such  natural  watercourse  on  appel- 
lee's lands  (a  supposition  entirely  without  foundation),  the 
))ropo8ed  system  of  drainage  will  utterly  ignore,  or  rather 
destroy,  said  alleged  watercourse,  and  the  drainage  pro- 
ix)sed  will  be  wholly  and  entirely  through  artificial  channels, 
and  wholly  and  entirely  an  artificial  system;  a  result  abso- 
lutely repugnant  to  any  and  all  law  of  surface  drainage. 
Peck  V.  llerrington,  109  111.  GU;  Commissioners  of  High- 
ways of  Pre-emption  v.  Whitsitt,  15  111.  App.  318;  Wagner 
V.  Chaney,  19  111.  App.  54(5;  Ilicks  v.  Silliman,  93  111.  255; 
Miller  v.  Laubach,  11  Wright  (Pa.),  154;  Dickinson  v.  City 
of  Worcester,  7  Allen  (Mass.),  19;  livingston  v.  McDonald, 
21  Iowa,  160;  Washburn  on  Easements,  224,  Sec.  16;  Martin 
V.  Riddle,  26  Pa.  St.  415;  Kaufmann  v.  Griesiner,  26  Pa. 
St.  407. 

Increase  of  the  burden  on  lower  heritage,  by  enlargement 
of  the  open  ditch  across  appellee's  land  from  time  to  time 
during  past  twenty  years,  must,  of  necessity,  prevent  any 
prescriptive  right  of  flow  over  land  of  appellants  from  being 
acquired  by  ap|)ellee.  Tiedeman  on  Ileal  Property,  605; 
Wood  on  Nuisances,  457,  Sec.  415;  Washburn  on  Easements, 
287,  Sec.  48. 

Has  not  gained  any  perscriptive  right  to  such  flow  by  even 
twenty  yciirs'  enjoyment.  Rawstrom  v.  Taylor,  11  Exch. 
369;  Wood  on  Nuisances,  415,  416. 

Api)ellee  does  not  propose  to  use  evea  this  artificial  chan- 
nel, but  will  construct  an  entirely  new  and  independent  arti- 
ficial channel  to  convey  the  waters  from  his  lands.  Defend- 
ant's Answer,  Abstract  15. 

Owner  of  the  higher  lands  has  no  right  to.  open  or 
remove  natural  barriers  and  let  onto  lower  lands  water 
Avhich  would  not  otherwise  naturally  flow  in  that  direction. 
That  would  be  to  subject  the  servient  heritage  to  an  unrea- 
sonable burden  which  the  law  will  not  penuit.  Anderson 
v.  Henderson,  124  111.  164;  Dayton  v.  Drainage  Commis- 
sioners, 128  111.  271;  Kaufmann  v.  Griesmer,  26  Pa.  St.  407. 

Record  shows  that   proposed    drainage   will    result  in 
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absolute  destruction  of    complainants'   lands  for  fann  or 
agricultural  ]>urposes. 

Upi)er  proprietor  can  not  conduct  surface  water  from  his 
land  by  new  channels  in  unusual  quantities  onto  par- 
ticular parts  of  land  below  him  to  injury  eft  lower  pro- 
prietor. Washburn  on  Easements,  353 ;  Feck  v.  Ilerring- 
ton,  109  111.,  p.  020  of  that  decision ;  Ilicks  v.  Silliman,  1)3 
111.255;  Herrington  v.  Peck,  11  III.  App.  G2;  Livingston  v. 
McDonald,  21  Iowa,  100;  Martin  v.  lliddle,  20  Pa.  St.  410; 
Waffles  V,  liailroad  Co.,  5S  IJarb.  413 ;  Miller  v.  Laubach, 
47  Pa.  St.  154;  Butler  v.  Peck,  10  Ohio  St.  410 ;  Templeton 
V.  Vasloe,  72  Ind.  134 ;  Dickinson  v.  City  of  Worcester,  7 
Allen,  19;  Kaufmann  v.  Griesmer,  20  Pa.  St.  4o7;  Cooley 
on  Torts,  577;  Washburn  on  Easements,  Sec.  200;  Wood 
on  Nuisances',  404 ;  Angell  on  Watercourses,  Sec.  108. 

Can  not  drain  into  public  highway  without  consent  of ' 
commissioners  of  highways,  without  being  liable  to  persons 
aifected  thereby.    Starr  &  C.  111.  Stats.,  902,  Sec.  177 ;  Kauif- 
mann  v.  Griesmer,  20  Pa.  St.  415. 

Court  below  erred  in  decreeing  that  appellants  (complain- 
ants below)  should  pay  $338.55,  or  any  other  sum,  for 
damages  on  partial  dissolution  of  injunction.  Damages 
must  be  based  on  proof.    Rees  v.  Peltzer,  1  111.  A])j).  315. 

Two  parts  enjoined,  one  of  which  is  freed  from  injunc- 
tion, the  other  still  remaining  enjoined,  must  be  distinct 
and  severable.    Walker  v.  Pritchard,  25  N.  E.  Rep.,  p.  575 
in  such  decision. 
• 

Messrs.  Fowler  Bros.,  for  appellee. 

This  principle  is  clearly  settled  in  the  case  of  Young  v. 
The  Commissioners  of  Highways,  etc.,  134  111.  509.  On 
j)age  581,  the  court  say :  '*•  The  commissioners  of  highways 
where  they  undertake  to  drain  a  public  highway,  possess 
the  same  rights  and  are  to  be  governed  by  the  same  ndes  as 
adjoining  land  owners  who  may  undertake  to  drain  their 
own  lands,  except  where  they  maybe  })rocecding  under  the 
eminent  domain  laws  of  the  State."  See  also  Commission- 
ers of  Highways  of  Pre-emption  v.  Whitsitt,  15  111.  App. 
323. 
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The  rule  is  the  same  when  applied  to  highways  as  to 
farms.     Graham  v.  Keene,  3i  111.  App.  87. 

In  the  case  of  Young  v.  Commissioners  of  IlighAvays,  134 
111.,  on  page  581,  the  court,  in  commenting  on  the  Peck- 
Herrington  ^case  as  to  the  right  of  the  commissioners  of 
highways,  where  they  undertake  to  drain  a  public  highway 
after  deciding  that  they  possess  the  same  riglits  and  are  to  bo 
governed  by  the  same  rules  as  adjoining  land  owners  who 
may  undertake  to  drain  their  own  lands,  use  the  following 
language :  "  Under  the  rule  established  in  this  case,  it 
seems  plain  that  where  water,  accumulating  in  a  particular 
part  of  a  highway,  will  naturally  nm  oflf  in  a  certain  chan- 
nel or  Avaterway,  all  that  portion  of  the  highway  which  lies 
in  such  a  position  as  to  "naturally  drain  in  that  direction, 
may  be  drained  in  such  channel,  although  the  flow  of  wat^r 
mav  be  increased." 

The  rule  of  law  is  Avell  settled  in  this  State,  that  the 
owner  of  a  dominant  heritage  may,  by  ditches  or  drains, 
drain  his  own  land  into  the  natural  and  usual  channel  or 

« 

watercourse,  even  if  the  quantity  of  water  tlirown  u]X)n 
the  adjjicent  heritage  be  thereby  increased.  The  same  rule 
in  this  State  applies  to  surface  water  as  to  running  streams." 
Graham  v.  Keene,  34  111.  App.  90;  Peck  v.  lierrington,  109 
111.  611;  Gilman  v.  Madison  Ry.  Co.,  49  111.  484;  Gormly  v. 
Sanford,  52  111.  158;  Wagner  v.  Chaney,  19  111.  App.  640; 
Com.  of  Highways  of  Pre-emption  v.  Whitsitt,  15  111.  App. 
318;  Totel  v.  Bonnefoy,  123  111.  653;  Anderson  v.  Hender- 
son, 124  111.  1G4;  Dayton  v.  Drainage  Commissioners,- 128 
in.  276;  Drainage  District  v.  Drainage  District,  130  111.  264; 
Young  V.  Corns,  of  Highways,  134  111.  569. 

Mr.  Justice  Cartwrtght.  The  appellants,  Menzo  Lam- 
bert and  Hannibal  Hill,  file!  their  bill  in  chancery  against 
Joseph  Alcorn,  appellee,  seeking  a  perpetual  injunction  to 
restrain  Alcorn  from  putting  in  a  system  of  tile  drainage  on 
his  lands  and  the  lands  of  Mary  Wilson,  whereby  the 
surface  waters  collected  on  his  lands  would  be  discharged 
into  a  ditch  in  the  public  highway,  and  flow  from  thence  to 
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and  across  the  lands  of  appellants  toward  Indian  Creek. 
The  court  upon  hearing  made  the  injunction  perpetual  as 
to  fifty  acres  of  Alcorn's  land,  and  dissolved  it  as  to  the 
remaining  one  hundred  and  ten  acres.  The  evidence  shows 
that  the  lands  of  Alcorn,  as  to  which  the  injunction  was 
dissolved,  are  quite  level.  They  are  mainly  low,  wet  lands 
interspersed  with  small  marshes  or  ponds,  which  furnish 
receptacles  for  surface  waters  caused  by  rains  and  melting 
of  snow.  The  surface  waters  were  accustomed  to  stand  in 
these  marshes  and  ponds  and  settle  into  the  soil  or  pass  off 
by  evaporation,  except  in  case  of  heavy  rains  or  freshets, 
when  the  lands  would  be  overflowed  and  the  water  Avould 
run  off  toward  the  west,  excei)t  such  as  would  remain  in  the 
marshes  and  shallow  ponds.  Such  slope  as  there  is,  tends 
toward  the  Avest  and  is  very  slight  except  in  the  extreme 
westerly  portion,  near  the  place  of  discharge,  where  there  is  a 
sufficient  slope  to  carry  off  all  water  from  that  portion  of  the 
lands  toward  the  west. 

The  contemplated  system  of  drainage  upon  these  lands 
was  to  put  in  a  main  tile  drain  leading  toward  the  west  with 
lateral  branches  running  into  it.  West  of  Alcorn's  land 
lies  a  tract  owned  by  Mary  Wilson,  across  which  it  is 
designed  to  lay  the  tile  in  a  westerly  direction,  discharging 
the  water  therefrom  into  a  ditch  on  a  public  highway  run- 
ning east  and  west,  north  of  the  lands  of  said  Mary  Wilson 
and  Alcorn.  The  water  when  discharged  into  this  ditch 
would  run  westerlv  alonor  the  same  to  an  intersection  with 
another  highway  running  northetisterly  and  southwesterly, 
where  it  would  pass  under  a  culvert  and  flow  upon  lands  of 
Lambert,  and  from  thence  across  lands  of  Mary  Wilson  to 
and  across  lands  of  Hill  to  Indian  Creek.  The  tile  across 
the  lands  of  Marv  Wilson  between  Alcorn's  land  and  the 
place  of  discharge  at  the  public  highway  were  to  be  laid  in 
a  ditch  dug  in  a  natural  depression  across  the  lands  where 
the  waters  had  been  accustomed  to  flow  in  running  off  from 
Alcorn's  land  as  before  stated. 

From  the  place  where  the  water  would  cross  the  high- 
way, there  is  a  practically  continuous,  natural  fall  to  and 
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across  appellants'  lands  toward  Indian  Creek,  and  across 
their  lands  there  is  a  natural  depression,  in  which  the  surface 
water  in  time  of  heavy  rains  or  freshets  has  been  accus- 
tomed to  run  to  the  natural  watercourse  at  the  creek.  At 
times  there  have  been  considerable  currents  of  water  run- 
ning oflf  through  this  natural  depression.  Appellants  con- 
tend that  appellee  has  no  right  to  put  in  operation  this 
system  of  drainage,  by  collecting  the  surface  water  on  his 
land  into  an  artificial  ditch  or  channel,  and  conducting  it  to 
the  land  of  the  adjacent  owner  in  such  artificial  channel. 
They  claim  that  he  must  conduct  the  water  so  as  to  discharge 
it  upon  his  OAvn  land  into  a  well  defined  natural  watercourse 
upon  his  own  premises,  and  so  that  it  will  flow  from  thence 
in  a  natural  watercourse  over  the  land  of  such  adjacent 
proprietor.  The  claim  is  that  he  can  not  imj30se  any  burden 
upon  their  lands  by  the  construction  of  ditches  or  artificial 
structures,  unless  such  burden  is  caused  in  assisting  the  flow 
of  water  into  a  natural  channel  on  his  own  premises. 
Appellee  claims  the  right  to  drain  his  lands  both  by  virtue 
of  the  law  applicable  to  dominant  and  servient  estates  and 
by  reason  of  the  statute  concerning  farpi  drainage,  in  force 
July  1,  1885.     Section  4  of  this  act  is  as  follows : 

"  Owners  of  land  may  drain  the  same  in  the  general 
course  of  natural  drainage  by  constructing  open  or  covered 
drains,  discharging  the  same  into  any  natural  watercourse 
or  into  any  natural  depression,  whereby  the  water  will  be 
carried  into  some  natural  watercourse,  or  into  some  drain  on 
the  public  highway  with  the  consent  of  the  commissioners 
thereto;  and  when  such  drainage  is  wholly  upon  the  owner's 
land,  he  shall  not  be  liable  in  damages  therefor  to  any  per- 
son or  persons  or  corporations." 

Prom  the  situation  of  appellee's  lands  the  water,  when 
drained  off,  must,  in  the  natural  course  of  drainage,  go  in 
the  direction  and  along  the  course  in  which  the  tile  was 
proposed  to  be  laid.  The  commissioners  of  highways  are 
not  complaining  of  the  proposed  discharge  of  the  water 
into  the  drain  on  the  public  highway;  and  the  place  of  dis- 
charge is  at  the  intersection  of  the  highway  with  a  natural 
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depression  Avhere  water  had  previously  naturally  flowed 
into  the  highway,  the  only  effect  of  the  tile  drain  being  to 
increase  the  quantity  which  would  otherwise  flow  into  such 
highway  drain. 

The  lands  of  appellee  would  be  more  perfectly  drained 
in  the  general  course  of  natural  drainage,  and  the  increased 
quantity  of  water  flowing  in  the  highway  drain  would  be 
discharged  into  the  natural  depression  on-  the  lands  of 
appellant  Lambert.  The  tile  was  to  be  laid  across  the  lands 
of  Mary  Wilson  to  the  highway  by  agreement  with  her. 
The  conditions  of  the  case  appear  to  meet  the  provisions 
of  the  statute. 

Aside  from  the  statute,  the  OAvner  of  a  higher  tract  of 
land  has  a  right  by.  ditches  and  drains  to  drain  his  land,  so 
that  the  surface  water  falling  or  coming  naturally  upon  it 
may  pass  off  through  the  drains  which  nature  has  provided 
over  the  lower  land,  although  the  quantitj^  of  water  thrown 
upon  the  lower  land  may  be  increased.  *  Young  v.  ComVs 
of  Highways,  134  111.  569;  Dayton  v.  Drainage  Com'rs, 
128  111.  271;  Anderson  v.  Henderson,  124  111.  164;  Totel  v. 
Bonnefoy,  123  111.  683;  Peck  v.  Ilerrington,  109  111.  611. 

We  think  that  appellee  had  the  right  to  drain  his  lands, 
concerning  which  the  injunction  was  dissolved,  in  the 
manner  contemplated  by  him. 

It  is  also  urged  that  the  court  erred  in  assessing  damages 
on  the  partial  dissolution  of  the  injunction.  Most  of  the 
expenses  incurred  by  appellee  were  on  account  of  proof  as 
to  the  lands  on  which  the  injunction  was  dissolved,  and  the 
damages  allowed  were  justified. 

Appellee  has  assigned  as  cross-error  that  the  court  erred 
in  making  the  injunction  perpetual  as  to  the  fifty  acres. 
He  disclaimed  in  his  answer  anv  intention  to  drain  this  fiftv 
acres  in  the  direction  of  complainant's  lands,  but  when  ex- 
amined as  a  witness  he  prevaricated  as  to  his  intention  so 
that  it  was  not  discoverable  from  his  testimonv  what  it  in 
fact  was.  The  injunction  was  properly  made  perpetual  as 
to  the  fifty  acres.    The  decree  will  be  affirmed. 

Decree  affirmed. 
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Jacob  Shoop 

V. 

The  People  of  the  State  of  Illinois. 

Dram  Shops — Intoxicating  Liquors — Sale  Without  Licence, 

1.  The  affidavits  of  the  grand  jury  in  a  given  case  can  not  be  heard 
to  impeach  their  finding,  as  evidenced  by  the  return  of  an  indictment 
into  open  court,  nor  can  the  affidavit  of  the  officer  having  them  in 
charge  be  heard  for  that  purpose. 

2.  A  staters  attorney  may  properly  be  in  the  presence  of  the  grand 
juryj  while  inquiry  is  bding  mala  into  the  case  of  a  person  named. 
This  court  commends  such  practice. 

3.  Where  a  person  is  indie t3d  for  the  sale  of  intoxicating  liquors 
without  a  license,  the  contention  that  each  count  after  the  first  should 
be  quashed,  for  the  reason  that  they  do  n<^  aver  that  the  intoxicating 
liquor  sold  was  **  other  intoxicating  liquors,"  is  trivial  and  should  not  be 
consideredi 

[Opinion  filed  May  20,  1892.] 

In  errob  to  the  Circuit  Court  of  Ogle  County;  the  Hon. 
James  Shaw,  Judge,  presiding. 

Messrs,  Frano  Bacon  and  E.  F.  Dutcher,  for  plaintiff  in 
error. 

Mr.  D,  W.  Baxter,  State's  Attorney,  for  defendants  in 
error. 

Mr.  Justice  IIarker.  The  plaintiff  in  error  was  indicted, 
tried  and  convicted  at  the  August  term,  1891,  of  the  Ogle 
County  Circuit  Court,  for  the  sale  of  intoxicating  liquors 
without  a  license.  He  was  sentenced  to  thirty  days'  im- 
prisonment on  the  first  count,  and  to  pay  a  fine  of  $50 
on  tlie  second  and  third  counts,  and  to  pay  the  costs 
and  to  stand  committed  until  the  same  was  paid.  Judg- 
ment was  rendered  and  sentence  began  September  3,  1891. 
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From  this  judgment  the  plaintiff  in  error  brings  the  cause 
here  and  assigns  as  errors  the  overruling  of  a  motion  to 
quash  the  indictment,  the  admission  of  improper  evidence 
on  the  part  of  the  people,  the  exclusion  of  proper  evidence 
oflFered  by  defendant,  the  giving  of  improper  instructions 
for  the  people,  the  refusing  and  modifying  defendant's 
instructions,  and  the  overruling  of  a  motion  to  amend  the 
record  of  the  return  of  the  indictment,  by  showing  that  a 
true  bill  was  not  returned. 

The  record  of  the  indictment  is  not  abstracted,  but  coun- 
sel for  plaintiff  in  error  say  in  their  brief  that  there  were 
eight  counts  charging  sale  of  intoxicating  liquors  without  a 
license.  The  only  objection  urged  is  that  each  count  after 
the  first  does  not  aver  that  the  intoxicating  liquor  sold 
was  "other  intoxicating  liquors."  That  each  count  after 
the  first  should  have  been  for  that  reason  quashed,  is  a  con- 
tention so  trivial  as  to  be  hardly  worthy  of  considerjition. 

We  see  no  error  of  the  court  either  in  ruling  upon  evi- 
dence or  in  passing  on  the  instructions  offered.  The  evi- 
dence clearly  shows  that  plaintiff  in  error  was  running  a 
drinking  place  in  connection  with  one  Gitchell,  Avithout  a 
license  and  in  violation  of  law.  It  was  amply  sufficient  to 
support  a  conviction  on  three  counts. 

It  was  suggested  that  a  less  number  than  twelve  of  the 
grand  jurors  had  agreed  to  a  return  of  the  indictment,  and 
in  support  of  a  motion  to  amend  the  record  in  that  regard, 
the  affidavits  of  several  of  the  grand  jury  and  the  officer 
having  them  in  charge  were  presented.  The  affidavits  of 
the  grand  jury  could  not  be  heard  to  impeach  their  finding, 
as  evidenced  by  the  return  of  the  indictment  into  open  court, 
nor  could  the  affidavit  of  the  officer  be  heard  for  that  pur- 
pose. The  reasons  for  this  rule  are  given  in  the  opinion  in 
Gitchell  V.  The  People,  45  111.  App.  IIG,  and  need  not  be 
repeated  here. 

Complaint  is  made  of  the  presence  of  the  state's  attorney 
before  the  grand  jurj",  while  inquiry  was  being  made  into 
the  case  against  plaintiff  in  error.  We  think  his  presence 
there  was  entirely  proper.     Upon  the  state's  attorney  more 
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than  any  other  officer  rests  the  responsibility  of  enforcinf^ 
and  vindicating  the  criminal  law.  Familiar  as  he  is  with 
the  criminal  law  and  the  rules  of  evidence,  he  can,  by  his 
presence,  not  only  aid  the  grand  jury  in  keeping  them  upon 
proper  subject-matters  of  inquiry,  but  in  expediting  their 
business.  We  commend  the  practice,  which,  as  Ave  under- 
stand, generally  prevails,  of  the  state's  attorney  thus  aiding 
the  grand  jury  when  cjillcd  upon  by  them  to  do  so. 

Perceiving  no  error  in  the  record,  the  judgment  will  be 
affirmed. 

Judyment  affiyined, 

Mr.  Justice  Cartwright  took  no  part  in  the  decision  of 
this  case. 


S.  S.  Benton,  alias  Atlanta  Benton, 

V. 

Brotherhood  of  Railroad  Brakemen. 


Life  Lisnrance — Mutual  Benefit  Association — Amendment  of  Con- 
stitution— Marriage  of  Beneficiat*y. 

1.  Ui)on  a  bill  filed  by  a  mother  to  recover  the  sum  named  in  an  in- 
surance policy  issued  to  her  son,  the  same  having  been  paid  to  his  widow, 
tliis  court  holds  that  the  written  direction  upon  said  policy  tliat  the 
amount,  in  case  of  death,  should  be  paid  to  his  mother,  can  cut  no 
figure,  in  view  of  the  fact  that  before  the  death  of  assured  the  con- 
stitution of  the  organization  had  been  so  changed  as  to  require  payment, 
in  case  of  death,  to  the  wife  or  issue,  unless  otherwise  ordei'ed,  no  such 
order  having  been  made. 

[Opinion  filed  May  20,  1892.] 

Appeal    from  Circuit  Court  of  Knox  County;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  bill  in  equity  brought  by  the  appellant  against 
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the  appellee,  seeking  to  recover  the  sum  of  $1,000  on  an 
insurance  policy  issued  by  the  appellee  to  her  son,  Fletcher 
Benton,  deceased,  in  his  lifetirr^e,  and  alleged  by  the  bill  to 
have  been  assigned  b}^  her  son  to  her  in  his  lifetime,  or  by 
him  directed  to  be  paid  to  her  under  and  in  accordance 
with  the  constitution  and  by-laws  of  the  appellee. 

The  appellee  in  its  answer  does  not  deny  the  validity  of 
the  policy,  but  contests  the  claimed  right  of  apj)ellant  to 
receive  the  benefits  due  thereunder,  and  insists  that  the 
benefits  belong  to  the  widow  of  the  deceased,  Minnie  A. 
Benton,  to  whom  the  appellee  had  paid  the  amount  of  the 
policy,  as  it  had  a  right  and  ought  to  do.  The  cause  was 
tried  by  the  court  on  an  agreed  state  of  facts  as  follows : 

"That  a  policy  was  issued  by  defendant  to  Fletcher 
Benton  on  the  8th  day  of  May,  1888.  That  he,  by  writing 
on  the  back  of  the  policy  on  the  day  of  its  issuance, 
directed  it  to  be  paid  to  Mrs.  S.  S.  Benton,  his  mother,  and 
complainant  herein,  at  his  death,  and  that  such  direction 
was  in  keeping  with  the  constitution  and  by-laws  in  force  at 
the  time.  That  on  the  5th  of  October,  1888,  he  married 
Minnie  A.  Osgood  and  she  survived  him.  That  in  October, 
1887,  the  brotherhood  adopted  a  constitution  and  by-laws 
which  were  in  full  force  at  the  time  said  policy  was  issued 
and  at  the  time  said  complainant  was  designated  as  the 
beneficiary  thereof.  That  in  October,  1888,  the  said  con- 
stitution and  by-laws  were  duly  revised  and  amended,  and 
both  said  constitution  and  the  certificate  of  membership  or 
policy  are  in  evidence.  That  after  the  death  of  said  mem- 
ber, on  the  1st  day  of  May,  1889,  the  association  paid  to  his 
widow  the  sum  named  in  the  policy.  That  they  received 
the  proof  of  death  on  the  1st  of  January,  1 8S0,  and  also  a 
demand  of  payment  by  Mrs.  S.  S.  Benton,  the  beneficiary 
named  on  the  back  of  the  policy,  on  the  1st  of  March,  1881), 
bv  which  time  defendant  had  received  notice  of  the  survival 
of  the  widow.  That  payment  should  be  made  to  one  or  the 
other." 

The  constitution  of  the  appellee  was  amended  and 
changed  in  October,  1888  (Art.  11,  Sec.  1),  so  as  to  give  at 
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the  death  of  a  brother  in  good  standing,  to  the  persons  or 
person  named  in  the  benefit  policy  of  the  deceased  brother, 
the  sum  of  $1,000. 

Art.  13,  Sec.  1,  was  also  enacted  at  a  regular  meeting 
of  the  brotherhood  in  October,  18S8,  to  read  as  follows : 

"  Any  brother  desiring  to  make  a  transfer  of  his  benefit 
policy  can  do  so  in  writing  on  the  back  of  his  policy  and  in 
the  form  prescribed  for  that  purpose,  to  be  attested  by  the 
secretary  of  the  lodge  under  the  lodge  seal.  Should  a 
second  transfer  be  desired,  a  duplicate  policy  shall  be  issued 
by  the  G.  S.  and  T.,  upon  the  return  of  the  old  policy. 
AVhere  marriage  is  contracted  after  the  issuance  of  policy, 
and  said  policy  becomes  payable  through  death,  it  shall  be 
paid  to  the  widow,  or  in  event  of  her  death,  to  their  joint 
issue,  if  any,  unless  otherwise  ordered.  All  transfers  of 
benefit  policies  shall  be  recorded  in  the  Membership  and 
Policy  Register  of  the  Subordinate  Lodge  and  in  the  Grand 
Register." 

It  appears  that  prior  to  the  amendment  of  the  constitu- 
tion in  October,  1888,  the  benefits  were  payable  only  to  the 
person  to  whom  the  benefits  were  assigned  by  the  assured 
on  the  back  of  the  policy,  but  by  the  change  in  the  con- 
stitution, the  benefits  were  at  the  death  of  the  assured  made 
payable  to  the  widow,  "  or  in  the  event  of  her  death  to  their 
joint  issue,  if  any,  unless  otherwise  ordered." 

Messrs.  James  McKenzie  and  Peppee  &  Scott,  for  ap- 
pellant. 

Messrs.  Williams,  Lawrence  &  Bancroft,  and  M.  J. 
Dougherty,  for  appellee. 

Mr.  Justice  Lacey.  It  is  held  in  this  State  that  the  ben- 
eficiary under  a  policy  of  assurance,  where  no  contracts 
issue  in  accordance  with  the  constitution  and  by-laws  of 
the  order,  gets  no  vested  interest  in  the  policy  during  the  life 
of  the  assured,  and  that  the  laws  and  constitution  of  the 
order  may  be  changed  at  the  will  of  the  members  in  the 
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regular  way  as  prescribed  by  the  rules  of  the  order,  so  as 
to  limit  and  abridge  the  interests  of  the  beneficiaries.  Mar- 
tin V.  Stubbings,  126  111.  387.  This  principle  of  law,  how- 
ever, we  do  not  understand  to  be  controverted  by  counsel 
for  appellant.  But  the  contention  between  the  parties  and 
their  counsel  seems  to  be  concerning  the  effect  of  the 
amendment  of  the  constitution  in  October,  1888,  and  the 
marriage  of  deceased  after  the  issuance  of  the  certificate  to 
him  and  his  assignment  thereof  to  his  mother.  It  is  con- 
tended on  the  part  of  counsel  for  the  appellant  that  the 
amendment  of  the  constitution  and  by-laws  in  no  way 
aflPected  the  previous  assignment  of  the  benefits  named  in 
the  certificate  to  appellant,  and  that  unless  changed  by  him 
subsequently  to  the  amendment  by  the  appellee  of  its  by- 
laws in  October,  1888,  the  original  assignment  is  valid  and 
the  money  due  to  appellant  under  the  certificate.  The  con- 
ti'ary  of  this  view  is  held  by  counsel  for  appellee.  By  them 
it  is  insisted  that  the  new  by-law  giving  the  benefits  to  the 
widaw,  unless  otherwise  ordered,  had  the  effect  to  set  aside 
and  nullify  the  former  appointment  by  deceased  of  the  ben- 
efit to  his  mother.  Th#  decision  of  the  case  hinges  on  the 
determination  of  this  point. 

Was  a  new  assignment  necessary  after  the  enactment  of 
Art.  13,  Sec.  1? 

"We  must  hold  with  the  appellee  on  this  question.  After 
the  revision  of  the  constitution  of  appellee  in  October,  1888, 
a  complete  change  was  made  in  regard  to  the  payment  of 
benefits  called  for  in  certificates.  Primarily  the  benefits 
would  go  to  the  wife,  unless,  indeed,  the  holder  of  the  certif- 
icate should  by  affirmative  act  order  otherwise,  and  this 
rule  prescribed  by  appellee,  we  think,  was  intended  to  cover 
cases  where  certificates  of  benefits  had  been  issued  and 
assigned  by  the  beneficiary,  as  well  as  to  certificates  there- 
after to  be  issued  by  appellee.  It  was  intended,  no  doubt,  to 
compel  a  member  who  had  married  subsequently  to  the 
issuance  and  assignment  of  his  certificate  and  after  the 
adoption  of  the  new  article  of  the  constitution,  to  affirma- 
tively act  if  he  desired  to  cut  off  his  wife  and  immediate 
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family  from  the  benefits  of  the  association  in  case  of  his 
death.  If  he  did  not  do  this,  then  the  benefits  due  under 
the  certificate  and  the  constitution  would,  by  operation  of 
Art.  13,  Sec.  1,  go  to  his  wife,  and  in  case  of  her  death  to 
their  joint  children.  It  was  not  intended,  we  think,  to  leave 
the  old  appointment  of  the  benefits  made  by  the  member 
under  the  old  constitution  in  force.  Under  the  old  consti- 
tution, an  appointment  of  the  benefits  was  compelled  to 
give  the  certificate  force  and  effect,  and  the  appointment  of 
the  beneficiary  was  made  for  that  purpose  and  of  necessity. 
Under  the  new  regulation  the  benefits  Avent  to  the  deceased 
wife  withotit  appointment  or  assignment.  A  complete 
change  was  made  in  the  constitution  of  the  association  in 
regard  to  the  appointment  of  benefits,  and  applied,  as  we 
think,  to  old  certificates  and  policies,  as  well  those  issued 
before  as  after  the  adoption  of  the  new  rule.  The  assured 
not  having  exercised  his  rights  to  assign  his  policy  to  his 
mother  after  the  adoption  of  the  amended  constitution,  the 
amount  due  thereunder  should  go  to  his  wife,  to  whom  it 
was  rightfully  paid  by  appellee. 

We  therefore  see  no  error  in  the  action  of  the  court  be- 
low in  rendering  a  decree  dismissing  appellant's  bill.  The 
decree  of  the  court  below  is  therefore  affirmed. 

J)ec9*ee  affirmed. 


Jesse  D.  Gitciiell 

V. 

The  People  of  the  State  of  Illinois. 

Indictments — Inquiry  as  to  Finding  of— Grand  Juries— Change  of 
Venue— Dram  Shops, 

1.  It  has  ever  been  the  policy  of  the  law  in  this  State,  to  keep  strictly 
secret  the  action  of  grand  jurors  in  the  grand  jury  room.  Grand  jurors 
not  only  act  upon  the  testimony  of  persons  who  voluntarily  appear  be- 
fore them,  but  it  is  their  duty,  individually,  to  bring  before  their  body 
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any  knowledge  or  information  they  may  have  of  a  criminal  act  being 
committed  and  ask  that  it  be  inquired  into. 

2.  The  reasons  which  support  the  rule  that  a  petit  juror  will  not  be 
heard  to  impeach  tlie  verdict  of  the  jury  of  which  he  was  a  member, 
apply  with  greater  force  to  a  grand  juror  who  attempts  to  impeach  the 
finding  of  that  body. 

3.  Affidavits  of  grand  jurors  can  not  be  heard  in  support  of  a  motion 
for  the  court  to  inquii*e  into  the  facts  touching  the  finding  of  the  bill  in 
a  given  case,  and  to  amend  the  record  as  to  its  return,  nor  is  it  proper  to 
hear  them  in  support  of  a  motion  to  quash  an  indictment,  upon  the 
ground  that  it  had  not  been  found  or  agreed  to  properly. 

4.  It  is  not  proper  to  show  by  the  officer  who  had  the  grand  jury  in 
charge,  that  twelve  members  did  not  agree  to  the  indictment  so  re-  , 
turned. 

5.  A  grand  juror  may,  upon  a  trial  before  a  petit  jury,  contradict  a 
witness  whose  testimony  on  the  trial  is  different  from  what  it  was  before 
the  grand  jury.  It  is  allowed  in  the  interest  of  justice  and  to  prevent 
the  success  of  perjury. 

6.  Where  a  petition  for  ^  change  of  venue  and  the  affidavits  in  sup- 
I)ort  of  it  are  fully  met  in  a  given  case  by  the  denial  of  the  state's  attorney, 
and  the  affidavits  of  a  large  number  of  citizens,  it  is  sufficient  for  the 
counter  affidavits  to  deny  the  existence  of  prejudice;  it  is  not  neceasary 
to  deny  the  facts  set  up  in  the  petition, 

[Opinion  filed  May  20, 1892.] 

In  error  to  the  Circuit  Court  of  Ogle  County;  the  Hon. 
John  D.  Crabtkee,  Judge,  presiding. 

At  the  August  term,  1891,  of  the  Ogle  County  Circuit 
Court,  an  indictment,  charging  the  plaintiff  in  error  in 
twenty-four  counts  with  violating  Sec.  2  of  the  Dram 
Shop  Act,  and  in  one  count  with  violating  Sec.  7  of  that 
act,  was  returned  into  open  court  by  the  grand  jury.  At  the 
same  term  of  court,  after  the  making  and  overruling  of 
motions  to  quash  the  indictment,  to  continue  the  cause,  and 
to  change  the  venue  on  account  of  the  prejudice  of  the  in- 
habitants, a  trial  was  had  resulting  in  a  verdict  finding  the 
plaintiff  in  error  guilty  on  fifteen  counts  for  violating 
Sec.  2  and  on  the  one  for  violating  Sec.  7  of  the  act. 
It  was  then  suggested  to  the  court  that  the  indictment 
had  not  been  found  nor  agreed  to  by  twelve  grand  jurors, 
and.  leave  was  asked  to  file  nwnc  pro  tunc  in  support  of 
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the  motion  to  quash  the  indictment,  before  the  trial  made, 
the  affidavits  of  fourteen  grand  jurors  and  that  of  the 
officer  who  had  charge  of  the  grand  jury.  This  was 
denied.  Thereupon  plaintiflF  in  error  moved  the  court  to 
inquire  into  the  facts  touching  the  finding  of  the  bill, 
and  to  amend  the  record  as  to  its  return.  In  support 
of  the  motion,  the  affidavits  of  several  grand  jurors  and  the 
officer  having  charge  of  the  grand  jury  were  presented, 
showing  that  while  the  grand  jury  voted  to  indict  the 
defendant  for  selling  liquor  in  violation  of  Sec.  2,  twelve 
members  did  not  vote  to  indict  him  for  maintaining 
9;  nuisance  in  violation  of  Sec.  7.  In  opposition,  the 
people  presented  the  affidavits  of  several  grand  jurors, 
showing  that  more  than  twelve  members  voted  for  the  bill 
just  as  it  was  returned,  including  the  count  under  Sec.  7. 

The  court  overruled  the  motion  to  amend  the  record, 
overruled  motions  for  a  new  trial  and  in  arrest  of  judgment, 
and  upon  the  verdict  of  the  jury  sentenced  the  plaintiff  in 
error  to  confinement  in  the  county  jail  for  thirty  days,  and 
to  pay  a  fine  of  $470  and  costs,  the  imprisonment  being  on 
the  first  count,  and  the  fine  on  the  other  counts  on  which 
he  was  found  guilty. 

Plaintiff  in  error  brings  the  record  to  this  court  for  review 
and  seeks  a  reversal  because  of  error  in  denjang  the  peti- 
tion for  a  change  of  venue,  overruling  the  motion  to  quash 
the  indictment,  overruling  the  motion  to  am^nd  the  record, 
and  because  of  erroneous  instructions. 

Messrs.  E.  F.  Dutceier,  Franc  Bacon  and  D.  D.  O'Brien, 
for  plaintiff  in  error. 

Mr.  D.  W.  Baxter,  State's  Attorney,  for  defendants  in 
error. 

Mr.  Justice  Harker.  The  evidence  was  abundantly  suf- 
ficient to  warrant  the  jury  in  finding  the  plaintiff  in  error 
guilty  on  fifteen  counts  for  selling  liquor  without  a  license, 
and  in  finding  that  the  place  where  he  sold  and  kept  was  a 
nuisance. 
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We  see  no  error  in  the  instructions  given  in  behalf  of  the 
people,  and  none  in  the  ruling  of  the  court  denying  the  ap- 
plic^ion  for  a  change  of  venue  on  account  of  the  prejudice 
of  the  inliabitants.  The  petition  for  a  change  of  venue  and 
the  affidavits  presented  in  support  of  it  were  fully  met  by 
the  denial  of  the  state's  attornev  and  the  affidavits  of  over 
one  hundred  citizens  of  the  county.  It  was  sufficient  for 
the  counter-affidavits  to  deny  the  existence  of  prejudice  in 
the  county  against  the  defendant,  and  not  necessary  to 
deny  the  facts  set  up  in  the  petition,  on  which  the  defendant 
founded  his  belief  of  such  prejudice.  Dunn  v.  The  People, 
109  111.  635. 

The  only  question  worthy  of  very  serious  consideration, 
is  the  one  arising  upon  the  inquiry  as  to  whether  the  indict- 
ment had  been  legally  found  and  returned  by  the  grand 
jury.  While  we  would  be  justified  in  holding  that  it  was 
as  found  in  the  light  of  the  affidavits  heard  upon  the  motion 
to  amend  the  record,  we  prefer,  on  account  of  the  impor- 
tance of  the  question,  and  for  the  purpose  of  condemning 
such  a  practice,  to  place  our  holding  upon  higher  ground. 

The  position  assumed  by  counsel  for  plaintiff  in  error,  is, 
that  after  trial  and  a  verdict  of  guilty,  upon  an  indictment 
properly  indorsed  and  returned  into  open  court,  the  defend- 
ant may  institute  an  inquiry  as  to  whctl  er  twelve  members 
of  the  grand  jury  voted  in  favor  of  finding  the  indictment, 
and  may  present  the  affidavits  of  grand  jurors  and  the 
officer  in  charge  of  that  body  in  the  negative.  In  i^upport 
of  the  position,  counsel  have  cited  decisions  of  the  Suj)reme 
Courts  of  Maine,  North  Carolina  and  Montana.  Low's 
Case,  4  Me.  439;  State  v.  Symonds,  36  Me.  130;  State  v. 
Horton,  63  K  C.  595;  Territory  v.  Hart,  14  Pac.  Eep.  768. 

While  those  cases  seem  to  support  the  position,  we  are 
not  favorably  impressed  with  the  reasoning  employed,  nor 
the  conclusions  reached. 

It  has  ever  been  the  policy  of  the  law  in  our  State  to  keep 
strictly  secret  the  action  of  grand  jurors  in  the  grand  jury 
room.  Secrecv  is  not  onlv  consistent  Avith,  but  essential  to 
the  nature  of  the  institution.    The  reasons  are  not  confined 
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to  the  dangers  incident  to  i)ersons  indicted,  learning  of  the 
fiict  before  being  arrested.  The  grand  jurors  not  only  act 
u|K>n  the  testimony  of  j)ersons  who  voluntarily  appeair  be- 
fore them,  but  it  is  their  duty  individually  to  bring  before 
their  bcxly  any  knowledge  or  information  they  may  have 
of  a  criminal  act  being  committed,  and  ask  that  it  be  in- 
quired into.  How  important  to  a  faithful,  free  and  unre- 
strained discharge  of  that  duty  is  the  assurance  to  each 
member,  that  what  he  does  and  how  he  votes  are  deposited 
as  inviolable  secrets  in  the  breasts  of  his  fellows  ? 

Sec.  472  of  the  Criminal  Code  (1  Starr  &  C.  111.  Stats.  859), 
reads  :  "  Xo  grand  juror  or  officer  of  the  court  or  other  per- 
son, shall  disclose  that  an  indictment  for  felony  is  found,  or 
about  to  be  found  against  any  person  not  in  custody  or 
under  recognizance,  except  by  issuing  process  for  his  arrest, 
until  he  is  arrested;  nor  shall  any  grand  juror  state  how 
any  member  of  the  grand  jury  voted,  or  what  opinion  he 
expressed  on  any  question  before  them;  and  the  court,  in 
charging  said  jury,  shall  impress  upon  their  minds  the  pro- 
visions of  this  section.  A  violation  of  this  section  shtill 
subject  tlie  offender  to  an  attachment,  as  for  contempt  of 
court,  in  which  he  may  be  fined  not  exceeding  $500."  It 
seems  absurd  that  a  court,  having  charged  the  grand  jury 
when  about  to  enter  upon  the  discharge  of  their  duties  as  to 
the  provisions  of  this  section,  and  having  explained  to  them 
the  importance  and  the  reasons  for  the  statutory  inhibition 
against  disclosurt^s,  may,  at  the  same  or  a  subsequent  term, 
])ublicly,  and  perhai)s  in  the  presence  of  a  court  room  full 
of  sj)ectators,  inquire  of  the  grand  jurors  what  opinions 
were  ex}>ressed  and  how  the  individual  members  voted.  To 
allow  an  inquiry  of  the  kind  contended  for  to  be  put  ou 
foot  by  a  convicte<l  defendant,  would  subject  grand  jurors 
to  influences  utterly  destructive  of  our  system  for  bringing 
criminal  ofTendei^s  to  jHrnishment.  The  dangers  of  intimida- 
tion and  corruption  in  cases  where  defendants  are  backed 
by  numerous  friends  and  great  wealth  must  be  apparent  to 
every  one.  Again,  when  a  grand  jury  returns  an  indict- 
ment into  open  court  as  a  true  bilL  it  then  becomes  a  part 
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of  the  records  of  the  court,  and  it  should  not  be  subjected 
to  attacks  of  parol  proof  by  members  of  the  very  body  who, 
in  the  presence  of  their  foreman,  stood  by  in  silence  and 
saw  him  present  it  to  the  court. 

The  reasons  which  support  the  rule  that  a  petit  juror  will 
not  be  heard  to  impeach  the  verdict  of  the  jury  of  which 
he  was  a  member,  apply  with  greater  force  to  a  grand  juror 
who  attempts  to  impeach  the  finding  of  that  body. 

We  are  therefore  of  the  opinion  that  the  affidavits  of  the 
grand  jurors  could  not  be  heard  in  support  of  the  motion 
to  amend  the  record;  nor  would  it  have  been  proper  to  hear 
them  in  support  of  the  motion  to  quash  the  indictment,  had 
they  been  presented  when  that  motion  was  made.  In  this 
view  we  are  supported  by  the  following  authorities: 
Wharton'fe  Criminal  Pleading  and  Practice,  Sec.  399; 
People  V.  Ilulbat,  4  Denio,  133;  State  v.  Fassett,  16  Conn. 
457;  State  v.  Ilamhn,  47  Conn,  114;  State  v.  Baker,  20  Mo. 
238;  State  v.  Gibbs,  39  la.  318;  State  v.  Xewchester,  46  la. 
88;  State  v.  Oxford,  30  Tex.  428. 

We  are  not  advised  that  the  question  has  ever  been 
presented  to  our  Supreme  Court.  In  Manion  v.  People,  29 
111.  App.  543,  it  was  presented  to  the  Appellate  Court  of 
the  Fourth  District,  but  we  do  not  understand  that  it  was 
passed  upon,  the  court  Jiolding  that  the  affidavits  were  in- 
sufficient to  show  that  the  action  in  finding  the  bill  was  not 
assented  to  by  twelve  members. 

It  was  not  competent  to  show  by  the  officer  who  had  the 
grand  jury  in  charge,  that  twelve  members  did  not  agree  to 
the  indictment  so  returned.  It  would  be  idle  to  enjoin 
secrecy  upon  the  grand  jurors  themselves,  and  allow  their 
officer  to  disclose  how  members  voted  and  what  opinions 
were  expressed. 

Our  holding  does  not  militate  against  the  practice  of  in- 
troducing a  grand  juror  upon  the  trial  before  a  |:)etit  jury  to 
contradict  a  witness,  whose  testimony  on  the  trial  is  different 
from.what  it  was  before  the  grand  jury.  In  such  cases  his 
testimony  does  not  go  to  the  extent  of  disclosing  how  mem- 
bers voted  and  what  opinions  were  expressed,  and  is  not 
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subject  to  the  evils  of  such  disclosures.    It  is  allowed  in 
the  interest  of  justice  and  to  prevent  the  success  of  perjury. 
We  see  nothing  in  the  objection  raised  to  the  twenty-fifth 
count  of  the  indictment. 

Juflgnient  affirmed. 

Mr.  Justice  Cartwuigut  took  no  part  in  the  decision  of 
this  case. 


45    188,  ^ 

15?L^I  KicHARD  Wolfe 

V. 

Mary  Johnson. 


Dram  Shops — Loss  of  Siq^j^ort — Action  by  Married  Tl^oman—Con- 
tinuance, 

1.  To  determine  the  liability  of  the  defendant,  to  exemplary  damages 
in  an  action  brought  by  a  wife  against  a  saloon  keeper  to  recover  for 
personal  injury  and  loss  of  support  arising  through  the  sale  and  gift  of 
liquor  to  her  husband,  the  jiu-y  are  caUed  upon  to  decide  from  the  evi- 
dence whether  defenrLant's  conduct  was  wanton  and  in  wilful  disregard 
of  the  plaintiflTs  rights. 

2.  A  j^ei-Bon  who  regularly  sells  liquor  to  one  who  is  in  the  habit-  of 
getting  intoxicated,  and  wliom  lie  knows  to  be  an  habitual  drunkard,  is 
guilty  of  a  wilful,  cleliborate  violation  of  the  statute. 

tS.  In  the  case  presented,  this  court  holds  that  there  is  nothing  in  tlie 
evidence  to  exempt  defendjint  from  liability  to  exemplary  damages  on 
account  of  continued  sales  of  liquor  to  the  husband  of  plaintiff,  in  wilful 
and  deliberate  violation  of  the  law  and  agiiinst  her  wislies  and  request, 
and  declines  to  interfere  with  the  judgment  in  her  behalf. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County ;  the 
Hon.  Charles  Blanch aud,  Judge,  presiding. 

Mr.  M.  T.  Maloney,  for  appellant. 

Messrs.  Mayo  &  Widmer,  for  appellee. 
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Mr.  Justice  Cartwrwht.  This  is  an  action  on  the  case 
by  Mary  Johnson,  the  appellee,  against  Richard  Wolfe,  the 
appellant,  to  recover  damages  on  account  of  injury  to  her 
person  and  means  of  support  occasioned  by  the  sale  and 
gift  of  intoxicating  liquors  to  her  husband  by  appellant. 

There  was  a  verdict  and  judgment  thereon  for  $1,000. 
The  declaration,  as  originally  filed  and  as  it  stood  at  the 
time  the  evidence  was  heard,  contained  three  counts,  in  each 
of  which  appellant  was  charged  with  being  the  keeper  of 
the  dram  shop  where  the  intoxicating  liquors  were  sold  and 
given  to  appellee's  husband,  and  appellant  was  therein 
charged  with  making  such  sales  and  gifts.  It  appeared 
from  the  evidence  produced  on  the  trial  that  apj)ellant 
owned  the  premises  where  the  saloon  was  kept  and  had  his 
office  with  his  desk  and  safe  in  the  saloon,  and  that  he 
frequently  tended  bar  and  sold  liquors  to  appellee's  hus- 
band, but  that  the  saloon  was  run  by  Patrick  AVolfe  as  pro- 
prietor until  May  1,  1890,  and  by  James  Wolfe  after  that 
time.  The  suit  was  commenced  July  9,  1890.  After  the 
evidence  was  in  and  the  argument  of  the  case  closed, 
appellee  obtained  leave  of  the  court  for  the  purpose  and 
amended  the  declaration,  so  as  to  charge  appellant  in  the 
several  counts  with  liability  as  owner  of  the  premises  in 
which  it  was  alleged  he  sold  and  gave  the  intoxicating 
liquors  to  appellee's  husband,  and  also  filed  an  additional 
count  charging  appellant,  as  owner,  with  liability  for  an 
injury  to  her  person,  occasioned  by  a  sale  of  liquor  to  her 
husband  by  said  James  Wolfe,  keeper  of  the  saloon. 
Appellant  then  asked  for  a  continuance  because  he  had 
failed  to  ask  the  said  James  Wolfe,  when  he  was  examined 
as  a  witness  in  the  case  on  the  day  previous,  whether  he  had 
sold  or  given  liquors  to  the  husband  of  appellee  after 
July  1,  1890.  The  motion  for  continuance  was  based  on  an 
affidavit  that  appellant  could  prove  by  James  Wolfe  that  he 
did  not  make  such  sale  or  gift  after  July  1,  1890.  The 
motion  was  overruled  and  in  this  there  was  no  error.  The 
case  was  tried  in  the  city  where  James  Wolfe  was  still  kee]> 
ing  the  same  saloon  and  he  was  present  in  court  and 
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exainiiied  as  a  witness  the  day  before.  It  was  not  shown 
that  he  was  not  still  present,  or  that  he  could  not  be  pro- 
cured and  put  on  the  stand,  and  the  privilege  of  offering  the 
evidence  referred  to  at  that  time  was  not  asked.  The 
affidavit  disclosed  no  ground  for  a  continuance  of  the  case. 
The  evidence  showed  that  appellee's  husband,  Julius  John- 
son, was  in  the  habit  of  getting  intoxicated  from  October, 
1889,  to  July,  1890,  and  that  appellant  was  well  aware  of 
that  habit.  Johnson  and  his  wife  lived  in  appellant's 
house  near  the  saloon  and  his  office,  as  his  tenants. 
Appellant  saw  him  very  frequently  and  had  ample  oppor- 
tunity to  know  what  his  habits  were,  and  testified  on  the 
trial  that  he  saw  him  under  the  influence  of  liquor  pretty 
often  on  Monday  morning  during  that  time. 

It  was  clearly  proven  that  appelant  knew  him  to  be  a 
person  who  was  in  the  habit  of  getting  intoxicated  and  be- 
longing to  a  class  to  whom  the  sale  of  intoxicating  liquors 
was  proliibited.  Apj)ellant  testified  that  he  frequently 
dealt  out  liquor  to  him,  that  he  would  come  to  the  saloon 
for  beer  about  three  times  a  day,  that  he  would  get  a  couple 
of  glasses  of  beer  or  ale  in  the  morning  and  that  at  noon 
and  night  he  would  get  it  in  a  pail.  Johnson  was  working 
as  a  tailor  and  was  paid  weekly  by  checks  of  his  employer, 
which  appellant  received  from  him.  On  receipt  of  the 
checks  appellant  would  take  out  the  weekly  liquor  bill  and 
any  rent  due  for  the  house  occupied  by  Johnson  and  return 
the  balance  in  cash  and  give  him  a  drink  of  liquor.  Most 
of  the  liquor  was  sold  to  him  by  appellant  and  all  of  the 
liquor  bills  were  settled  in  this  way.  Johnson  w^as 
drunk  pretty  regularly  on  Sunday  and  during  the  early 
part  of  the  week  and  did  not  work  in  consequence  of  the 
intoxication.  When  he  worked  he  earned  $12  per  week, 
lie  was  also  laid  up  for  a  time  on  account  of  an  injury 
occasioned  by  intoxication,  and  Avhen  intoxicated  he 
assaulted  appellee  and  threw  her  down,  severely  bruising 
her  side  and  face,  for  which  injury  she  was  treated  by  a 
physician  and  which  caused  her  physical  suffering.  He  was 
a  constant  and  daily  patron  of  this  saloon  during  the  period 
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that  these  injuries  to  the  person  and  means  of  support  of 
appellee  were  occasioned. 

Appellee  made  out  a  case  clearly  entitling  her  to  com- 
pensatory damages.  Exeuiplary  damages  were  also  claimed, 
and  the  jury  were  instructed  that  in  case  they  found  from 
the  evidence  that  she  was  entitled  to  recover  actual  damages 
in  consequence  of  the  intoxication  of  her  husband  caused  in 
whole  or  in  part  by  the  sale  or  gift  of  intoxicating  liquors 
by  the  defendant  to  her  .husband<  and  that  the  conduct  of 
the  defendant  in  that  regard  was  wanton  and  in  wilful  disre- 
gard of  the  plaintiff's  rights,  the  jury  might  also  award 
exemplary-  damages.  There  is  no  very  exact  method  of  deter- 
mining at  wlmt  amount  the  jury  estimated  the  actual  dam- 
ages for  the  physical  suffering  from  the  assault  and  per- 
sonal injury  to  appellee.  But  it  seems  probable  that  they 
may  have  allowed  something  to  her  as  exemplary  damages 
in  addition  to  the  actual  damages  on  account  of  the  injury 
to  her  means  of  support  and  to  her  person. 

In  order  to  determine  the  liability  of  appellant  to  exem, 
plary  damages  the  jury  were  called  upon  to  decide  from  the 
evidence  whether  his  conduct  was  wanton  and  in  wilful  dis- 
regard of  appellee's  rights. 

As  the  evidence  shows  that  appellant  regularly  sold  the 
liquors  to  one  who  was  in  the  habit  of  getting  intoxicated 
and  whom  he  knew  to  be  an  habitual  drunkard,  he  was 
guilty  of  a  wilful,  deliberate,  violation  of  the  statute.  Ap- 
pellee testified  that  she  repeatedly  urged  him  to  stop  selling 
liquor  to  her  husband,  and  he  admitted  that  she  did  some- 
times make  such  requests,  and  that  the  first  time  was  in  the 
early  part  of  the  previous  winter  before  the  suit  was  begun. 
It  is  in  evidence,  and  not  denied,  that  she  then  told  him  that 
her  husband  had  got  so  abusive  that  he  would  kick  and  pound 
her  and  lock  her  out  of  the  house  at  night  and  break  up  the 
things.  Appellant  testified  that  she  would  come  and  ask 
him  not  to  sell  to  her  husband,  and  then  before  she  would 
go  away  they  would  talk  it  over  and  finally  she  would  say 
that  she  would  sooner  have  him  give  it  to  Johnson  than 
anybody  else,  because  she  knew  that  he  would  not  give  it  to 
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him  when  he  was  drunk,  and  that  she  would  want  him  to 
advise  her  husband  and  not  give  him  liquor  when  drunk. 
Appellant's  testimony  would  indicate  no  more  than  that  on 
these  occasions  he  assumed  the  attitude  of  friend  and  ad- 
viser, and  by  talking  with  her  obtained  her  assent  to  the 
proposition  that  if  any  one  was  going  to  sell  liquor  to  her 
husband  he  hjul  better  manage  the  business  than  some  one 
less  friendly  and  discreet.  The  question  whether  appellee 
agreed  with  appellant  that  he  might  give  her  husband  intox- 
icating liquor's  was  fairh^  submitted  to  the  jury  by  the  sixth 
and  seventh  instructions  given  for  appellant.  In  the  sixth 
the  jury  were  told  that  if  she  directed  or  told  a])pellant 
that  he  might  sell  or  give  to  her  husband  ink)xicating  liq- 
uors they  should  find  for  appellant,  and  in  the  seventh  they 
were  told  that  if  api)ellee  knew  that  her  husband  bought  or 
obtained  liquors  from  the  appellant  and  agreed  to  the  same 
their  verdict  should  be  for  appellant.  The  jur}''  found  in 
accordance  with  her  testimonv  that  she  did  not  so  aofree 
and  we  think  they  were  justified  in  so  finding. 

It  is  objected  that  the  court  refused  to  admit  evidence 
on  the  part  of  appellant  tending  to  show  that  his  conduct 
was  not  wanton  and  in  wilful  disregard  of  appellee's  rights. 
He  did  not  deny  regularly  selling  to  her  husband,  and  his 
only  claim  was  that  he  refused  to  sell  to  him  'when  actually 
drunk.  On  that  question  Johnson  testified  that  apj^ellant 
refused  him  liquor  because  he  was  drunk  and  said  he  had 
had  enough  that  time,  and  a])pellant  testified  that  he  did 
not  sell  or  give  him  or  pennit  him  to  get  liquor  when  in- 
toxicated. AVayde  Williams,  a  .Avitnes^,  testified  that  on  the 
23d  of  June,  1890,  he  heard  Johnson  ask  for  liquor  in  the 
saloon,  and  that  he  did  not  see  him  get  any  liquor  there. 
An  objection  was  sustained  to  a  question  as  to  what  was 
said  to  him  by  api)ellant,  but  a  similar  question  was  after- 
ward asked,  to  which  the  witness  answered  without  objec- 
tion, that  appellant  said  he  could  not  have  liquor.  In  the 
examination  of  Edward  Mclnhill  an  objection  was  sustained 
to  a  question  on  that  subject,  but  the  witness  answered  and 
the  answer  was  allowed  to  stand.    There  was  no  evidence 
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oifered  and  excluded  or  not  admitted  which  tended  in  anv 
way  to  show  good  faith  or  regard  for  appellee's  rights  on 
the  part  of  appellant.  The  court,  however,  refused  to 
admit  evidence  that  James  Wolfe  refused  liquor  to  Johnson. 
But  there  was  neither  claim  nor  proof,  nor  offer  to  prove 
that  such  refusal  was  by  the  advice  or  direction  of  appellant, 
or  that  he  was  in  any  manner  connected  with  the  refusal 
of  liquor  by  James  Wolfe,  if  there  was  such  refusal. 
There  was  no  proof  or  offer  of  proof  to  connect  apj^ellant 
in  any  manner  with  the  refusal  of  liquors  to  Johnson  on 
any  occasion  or  by  any  person  other  than  himself.  *  And 
the  court  was  right  in  excluding  evidence  of  such  refusal. 

Appellant  testified  that  he  was  not  the  proprietor  of  the 
saloon  and  consequently  it  is  not  to  be  presumed  that  all 
sales  of  liquor  therein  were  under  his  control;  and  a  refusal 
of  liquor  by  other  persons,  not  by  his  advice  or  direction, 
Avould  not  exonerate  him  from  liability  for  unlawfully  and 
wantonly  selling  liquor  to  Johnson. 

There  is  nothing  in  the  evidence  to  exempt  appellant 
from  liability  to  exemplary  damages  on  account  of  con- 
tinued sales  of  liquor  to  appellee's  husband  in  wilful  and 
deliberate  violation  of  the  law,  and  against  appellee's  wishes 
and  request.  We  find  no  error  in  the  instructions.  The 
judgment  will  be  aiiirmed. 

Judgment  affirmed. 


Illinois  Central  Railroad  Company 

V. 

John  Morrissey. 

Master  and  Servant  —  Negligence  of  Master — Personal  Injuries  — 
Sicitchmen  —  Fellow-servants— Plaintiff's  Familiarity  with  Condition 
of  Tracks — Instructions — Evidence — As^imption  of  Risk, 

1.  In  an  action  brought  against  a  railway  company  by  a  switchman, 
to  recover  damages  for  a  personal  injury  received  while  in  defendant's 
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service,  where  the  question  of  the  negligence  of  the  company  in  employ- 
ing a  fellow-servant  of  plaintiff,  and  in  failing  to  have  the  guard-rails  of 
its  tracks  blocked,  was  in  issue,  held,  that  an  instruction  to  the  jury 
which  made  tlie  defendant  liable  for  the  negligence  of  a  fellow-servant, 
regardless  of  the  general  fitness  and  competency'  of  such  servant,  or  of 
any  negligence  of  defendant  in  hiring  him,  and  which  also  declared  an 
absolute  liability  of  defendant  to  plaintiff  for  negligence  in  respect  to  its 
tracks,  etc.,  regardless  of  plaintiff's  knowledge  of  the  manner  of  their 
construction,  was  fatally  defective. 

2.  If  a  peraon  knowing  the  hazards  of  his  employment  as  the  busi- 
ness is  conducted,  voluntarily  continues  therein  without  any  promise  of 
the  master  to  do  any  act  to  render  the  same  less  hazardous,  the  master 
will  not  be  liable  for  any  injury  the  servant  may  sustain  therein,  unless 
such  injury  be  caused  by  the  wilful  act  of  the  master. 

3.  General  reputation  of  a  servant  for  competency  and  care  at  the 
time  and  place  of  employment,  of  such  character  as  to  imply  in  forma-* 
tion  to  the  employer,  is  admissible  as  tending  to  disprove  alleged  negli- 
gence in  employing  such  servant. 

[Opinion  filed  M(iy  20, 1892.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County; 
the  Hon.  C.  li.  Stare,  Judge,  presiding. 

Messrs.  Harrison  Lorixg  and  E.  R.  Woodle,  for  appel- 
lant. 

Judgment  in  this  case  should  not  have  been  entered 
for  the  plaintiff,  because  the  evidence  failed  to  sustain  the 
verdict,  and  a  new  trial  should  have  been  granted. 

There  was  no  legal  duty  requiring  the  railway  com- 
pany to  block  its  frogs  and  guard-rails.  C,  R.  I.  &  P.  R.  R. 
Co.  v.  Lonergan,  118  111.  45;  Rush  v.  Mo.  Pac.  R.  R.  Co.,  3(> 
Kans.  120;  Mayes  v.  C,  R.  I.  &  Pac.  R.  R.  Co.,  63  la.  562; 
St.  L.,  I.  M.  &  S.  R.  R.  Co.  V.  Davis  (Ark.),  15  S.  W.  Rep. 
895;  Wood  v.  Locke,  147  Mass.  6(»4;  Grand  v.  Mich.  Cent. 
R.  R.  Co.  (Mich.),  47  X.  W.  Rep.  837;  Richmond  &  Dan- 
ville R.  R.  Co.  V.  Rosdon,  12  S.  E.  Rep.  786;  Williams  v. 
Cent.  R.  R.  of  la.,  43  la.  396;  Seeley  v.  So.  Pac.  Ry.  Co., 
23  Pac.  751;  Lake  Shore  &  M.  S.  R.  R.  Co.  v.  McCormick, 
74  Ind.  447;  McGinnis  v.  Can.  So.  Bridge  Co.,  49  Mich. 
466;  Smith  v.  St.  L.,  K.  C,  &  N.  Ry.  Co.,  69  Mo.  32;  Sweeney 
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V.  Berlin  &  Jones  Env.  Co.,  101  K  Y.  520;  Meyers  v.  C,  R. 
I.  &  P.  R.  R.  Co.,  57  jia.  555;  Mo.  Pac.  R.  R.  Co.  v.  Lewis 
(Neb.),  40  N.  W.  Rep!  401;  Appel  v.  B.,  K  Y.  &  P.  R.  R. 
Co.,  Ill  N.  Y.  550;  Wilson  v.  Winona  &  St.  P.  R.  R.  Co., 
37  Minn.  326. 

The  reasonableness  of  the  practice  of  the  appellant  in 
not  blocking  its  guard-rails  under  its  charter,  was  a  question 
for  the  court  and  not  for  the  jury.  Commonwealth  v. 
Worcester,  3  Pick.  461. 

The  testimony  of  the  plaintiff  that  he  was  exercising 
proper  care  for  his  own  safety  at  the  time  he  stumbled  and 
was  hurt,  should  have  been  excluded  from  the  jury.  So, 
also,  should  the  testimony  of  Logan,  one  of  plaintiffs  wit- 
nesses, that  Morrissey  had  been  doing  his  work  carefully  up 
to  the  time  of  the  accident.  It  was  for  the  jury  to  draw 
the  inferences,  and  for  the  witness  to  state  only  the  facts. 
1  Thompson  on  Trials,  Sec.  377. 

The  evidence  oflfered  by  the  defendant  as  to  the  reputa- 
tion of  Albert  Rose  as  a  fit  person  to  have  charge  of  the 
engine,  should  have  been  admitted.  1  Wharton  on  Evi- 
dence (3d  Ed.),  Sec.  48. 

Instructions  must  be  confined  to  the  issues,  Mosher  v. 
Rogers,  117  111.  449;  Toledo,  St.  L.  ife  K.  C.  R.  R.  Co.  v. 
Kline,  135  111.  41;  Chi.  &  K  W.  Ry.  Co,  v.  Snyder,  117  111. 
380;  Bourland  v.  Gibson,  124  III  605;  Brant  v.  Gjillup, 
111  111.  493;  Western  Assurance  Co.  v.  Weaver,  23  111. 
App.  95;  Chi.,  Mil.  &  St.  P.  Ry,  Co.  v.  Wilson,  133  111.  55; 
Chi.  &  Alton  R.  R.  Co,  v.  Robinson,  106  111.  142;  Grim  v. 
Murphy,  110  111.  271. 

An  instruction  assuming  as  a  fact  a  question  at  issue  is 
erroneous.  Bradley  v.  Coolbaugh,  91  111.  148;  Chi.  &  Alton 
R.  R.  Co.  V.  Robinson,  106  111.  142;  Grim  v.  Murphy,  110 
IlL  271;  Dl.  Cent.  R,  R.  Co.  v.  Zang,  10  111.  App.  594;  Amer. 
Ins.  Co.  V.  Crawford,  89  111.  62;  M.  S.  &  N.  I.  R.  R.  Co.  v, 
Shelton,  66  111.  424;  Small  v.  Brainerd,  44  111.  355;  Chicago 
V.  Bixby,  84  111.  82;  Adams  v.  Smith,  58  111.  417;  Wilson  v. 
Bauman,  80  111.  493. 

Where  the  evidence  is  conflicting,  or  the  merit  of  a  case 
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doubtful,  the  instructions  must  be  accurate.  An  instruction 
ignoring  an  important  element  is  erroneous,  and  in  such 
case  is  not  cured  b}''  another  instruction  supplying  the 
defect.  lU.  Cent.  R.  R.  Co.  v.  Matfit,  67  III.  431;  HoUoway 
V.  Johnson,  129  111.  3G7;  Wilbur  v.  Wilbur,  129  lU.  392; 
Chi.,  Burl.  &  Quincy  R.  R.  Co.  v.  Mehlsack,  131  111.  61; 
Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Parker,  131  111.  557;  Chi., 
Mil.  &  St.  P.  Ry.  Co.  v.  Ilalsey,  133  111.  24S;  Sandwich  v. 
Dolan,  133  111.  177;  Chi.,  Burl.\fe  Quincy  R.  R.  Co.  v.  Yan 
Patten,  6-1  111.  510;  Chi.  &  K  W.  Ry.  Co.  v.  Dimick,  96  111. 
42;  Wabash  Ry.  Co.  v.  Uenks,  91  111.  406;  Chi.  &  Alton  R.  R. 
Co.  V.  Murray^  62  111.  326;  Toledo,  Wabash  &  Western  Ry. 
Co.  V.  Eddy,  72  111.  138;  Camp  Point  Mfg.  Co.  v.  Ballou,  71 
111.  417;  Chi.,  Burl.  &  Quincy  R.  R.  Co.  v.  Payne,  49  111. 
499;  Chi.,  Burl.  &  Quincy  R.  R.  Co.  v.  Lee, '60  111.501; 
Denman  v.  Bloomer,  11  111.  177;  C,  B.  &  Q.  R.  R.  Co.  v. 
Harwood,  80  111.  88;  I.,  St.  L.  &  K.  C.  R.  R,  Co.  v.  Kline, 
135  111.  41. 

So,  also,  an  instruction  which  purports  id  be  complete  in 
its  statement  of  what  will  authorize  a  recovery,  but  which 
ignores  an  essential  issue  of  fact,  is  bad.  North  Chi.  Roll- 
ing Mill  Co.  V.  Morrissey,  111  111.  646. 

The  plaintiff's  second  instruction  is  open  to  the  objec- 
tion alreadv  raised  to  the  first  instruction,  that  it  was 
broader  than  the  issues  raised  by  the  declaration,  and,  for 
that  reason,  while  it  sets  out  an  abstract  rule  of  law,  in  its 
application  to  this  case  it  had  a  tendency  to  mislead  the 

The  plaintiff's  third,  sixth  and  eighth  instructions  re- 
quired the  jury,  in  case  they  should  find  that  the  plaintiff 
had  made  out  his  cause  of  action  as  alleged  in  any  one  of 
the  first,  second,  third,  fourth,  fifth,  ninth  and  tenth  counts 
of  the  declaration,  to  find  their  verdict  for  the  plaintiff. 
These  instructions  were  misleading,  and  should  not  have 
been  given.    Chi.,  Burl.  &  Quincy  R.  R.  Co.  v.  Mehlsack, 

131  111.  61. 

The  plaintiff's  third  instruction  did  not  state  the  law  of 
comparative  negligence  accurately.    The  defendant's  neg- 
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ligence  must  be  gross  in  itself.  Its  gross  negligence  must 
be  the  failure  on  its  part  to  use  even  slight  care.  C,  B.  & 
Q.  K.  K  Co.  V.  Johnson,  103  111.  512. 

Messrs.  W.  E.  Hughes  and  Stephen  R.  Moore,  for 
appellee. 

The  law  is  well  settled  that  where  one  is  injured  through 
the  fault  of  a  fellow-servant,  who  is  either  incompetent,  or 
careless,  or  both,  furnished  by  a  master  who  knows,  or  has 
reasonable  ground  for  the  knowledge  of  such  incompetence 
or  carelessness,  the  injured  servant  can  recover  from  the 
master,  for  the  simple  reason  that  the  master  is  bound  to 
exercise  reasonable  care  in  providing  competent  and  careful 
servants.  The  liability  is  not  placed  on  the  ground  that  the 
other  servant  was  to  blame,  but  it  is  visited  on  the  master 
because  of  a  failure  on  his  part  to  do  his  duty.  This  prin- 
ciple is  sustained  in  Rolling  Mill  Co.  v.  Johnson,  114  111.  57; 
IT.  S.  Rolling  Mill  Co.  v.  Wilder,  116  111.  100;  Shearman  & 
Redfield  on  Negligence,  Sec.  90;  I.  C.  R.  R.  Co.  v.  Jewell, 
Adm'x,  46  111.  99. 

The  master  is  bound  to  a  high  degree  of  care  and  skill  in 
selection  of  its  servants.  Richardson  v.  Cooper,  88  111.  270. 
The  first,  second  and  third  instructions  are  taken  from  C. 
&  E.  I.  R.  R.  Co.  V.  Hines,  33  111.  App.  271,  where  they 
were  commented  upon  and  sustained,  and  on  appeal,  132 
111,  161,  the  court  holds  that  it  finds  "  no  error  in  the  ruling 
of  the  trial  court  upon  any  question  of  law,  and  we  con- 
cur in  the  views  exi3ressed  by  the  Appellate  Court  in 
regard  to  the  instructions." 

In  the  case  of  C,  B.  &  Q.  R.  R.  Co.  v.  Mehlsack,  131  111 
61,  the  main  controversy  Vv^as,  on  the  trial,  whether  the 
plaintifif,  at  the  time  he  was  injured,  was  a  passenger  on  the 
train,  or  a  trespasser,  seeking  to  obtain  a  ride  without  the 
knowledge  or  consent  of  the  defendant  or  its  employes  in 
charge  of  the  train,  and  without  paying  the  customary  fare; 
and  upon  this  question  the  evidence  was  very  conflicting. 
The  instruction  complained  of,  told  the  jury  that  if  they 
believed  from  the  evidence  that  the  plaintiff,  while  in  the 
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exercise  of  onlinary  care  and  without  negligence  on  his 
part,  was  injured  by  the  negligence  of  the  defendant  as 
charged  in  the  declaration,  then  the  jury  should  find  the 
defendant  guilty. 

This  instruction  is  good  law  in  a  case  as  stated  in  the 
declaration  in  the  Mehlsack  case.  But  the  defense  intro- 
duced evidence  showing  that  plaintiff  was  a  trespasser  steal- 
ing a  ride.  In  case  he  was  a  passenger,  the  road  owed  him 
one  duty,  and  would  be  liable,  as  stated  in  the  instruction. 
If  he  was  a  trespasser,  then  the  road  would  only  be  lia])le 
in  case  it  wilfully  killed  him  or  did  negligent  acts  that 
amounted  to  wilfulness.  The  vice  of  the  instruction  is 
apparent,  in  taking  away  from  the  jury  all  consideration  of 
the  question  presented  by  the  evidence,  which  tended  to 
show  that  the  plaintiff  at  the  time  of  the  injury  was 
attempting  to  steal  a  free  ride. 

Mk.  Justice  Cartwright.  Appellee  was  in  the  employ  of 
appellant  as  a  SAvitchman  in  a  yard  used  for  freight  purposes 
at  Chicago,  and  wliile  engaged  in  that  employment  as  one 
of  a  switching  crew,  consisting  of  an  engineer,  a  fireman 
and  switchman,  on  November  20,  1890,  lost  both  feet  by 
being  run  over  by  a  freight  car  in  the  train  then  being 
handled  by  such  crew.  lie  brought  this  suit  for  damages 
on  account  of  this  accident  and  recovered  $13,016. 

The  declaration  contained  ten  counts.  The  first  and 
second  counts  charged  that  Albert  Rose,  the  engineer  in 
charge  of  the  switch  engine,  was  incompetent  and  caiv- 
less;  that  he  was  negligently  and  knowingly  placed  in  charge 
of  the  engine  by  appellant;  and  that  the  injury  resulted  from 
his  negligence.  The  third,  fourth  and  fifth  counts  charged 
that  appellant  negligently  failed  to  block  the  guard-rails  in 
its  yard,  in  consequence  of  which  appellee's  foot  became 
fastened  and  caught  in  a  guard-rail  and  the  injury  occurred. 
The  sixth  and  seventh  counts  alleged  the  removal  of  sub- 
stance from  the  guard-rail,  and  the  eighth  charged  a  want 
of  repair,  but  these  counts  were  abandoned  on  the  trial. 
The  ninth  count  charged  that  appellant  negligently  per- 
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luitted  a  pile  of  ashes,  cinders  and  dirt  to  be  left  on  the 
track,  upon  which  appellee  stumbled  and  caught  his  foot  in 
the  guard-rail  and  was  injured.  The  tenth  count  charged 
that  appellant  negligently  failed  to  fill  the  spaces  between 
the  ties  with  cinders  or  other  substance,  and  that  in  con- 
sequence appellee  caught  his  foot  and  the  injury  resulted. 

On  the  trial  appellee  attributed  his  injury  wholly  to 
other  causes  than  unfilled  spaces  between  the  ties,  and  there 
was  no  evidence  that  such  unfilled  spaces,  if  they  existed, 
contributed  in  anyway  to  the  injury.  It  was  also  admitted 
tliat  appellee  was  thoroughly  conversant  with  all  the  per- 
manent features  and  conditions  of  the  yard,  and  the  charge 
in  the  tenth  count  may  therefore  be  dismissed  from  further 
consideration. 

The  accident  occurred  between  three  and  four  o'clock  in 
the  afternoon  while  the  engine  was  headed  north,  and  back- 
ing slowly  south  a  train  of  nine  freight  cars.  Appellee  had 
been  a  switchman  for  eighteen  or  nineteen  years,  most  of 
the  time,  and  had  been  in  the  employ  of  appellant  as  such 
from  July  15,  1890,  up  to  the  time  of  his  injury,  mainh'  in 
this  freight  yard.  According  to  his  testimony  he  went  in 
between  the  fourth  and  fifth  cars  from  the  south  end  of  the 
train,  for  the  purpose  of  cutting  off  the  last  four  cars,  so 
that  they  could  be  thrown  upon  another  track.  lie  stated 
that  the  pin  he  should  have  pulled  was  a  flathead  pin  and 
he  could  not  get  it;  that  he  tried  to  get  the  other  one  but 
thev  were  both  fast:  that  the  cars  were  box  cars,  and  he  was 
walking  along  between  them  with  his  feet  outside  of  the 
rail,  holding  with  his  left  hand  on  the  hand  rail  of  the  ladder 
on  one  car,  and  trying  Avith  his  right  hand  to  pull  the  pin, 
when  he  stumbled  on  a  pile  of  dirt  or  ashes,  lying  partly 
inside  and  partly  outside  of  the  rail,  and  his  right  foot  Avas 
thrown  between  a  guard-rail  and  main-rail  a  few  feet  south 
of  the  pile  and  became  fastened  there;  that  he  was  on  the 
east  side  of  the  train,  being  the  same  side  as  the  engineer, 
and  when  caught  signaled  the  engineer  with  his  hand  and 
by  screaming  at  the  top  of  his  voice,  threw  himself  away 
from  the  cars,  and  that  his  feet  were  run  over  before  the 
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cars  were  stopped.  In  order  to  charge  appellant  with 
responsibility  for  this  injury  under  the  first  or  second  count, 
it  was  essential  for  appellee  to  prove  that  the  engineer,  Rose, 
was  incompetent  or  habitually  careless  as  a  locomotive 
engineer,  so  as  to  be  wanting  in  the  requisite  care  and  skill 
to  be  intrusted  with  the  engine;  that  appellant  was  guilty 
of  negligence  in  employing  him  and  intrusting  him  with  it, 
and  that  appellee  was  injured  in  consequence  of  the  negli- 
gence or  incompetence  of  such  engineer.  If  there  was  a 
failure  of  proof  upon  either  of  these  propositions,  there 
could  be  no  recovery.  Eose  and  appellee  were  fellow-serv- 
ants, and  unless  appellant  was  in  fault  as  employer,  it  would 
not  be  liable  for  an  injury  resulting  to  one  from  the  negli- 
gence of  the  other.  So,  unless  Rose  was  shown  to  bo  want- 
ing in  care  and  skill  in  general  as  an  engineer,  there  would 
be  no  fault  in  employing  him.  If  it  was  not  shown  that 
the  injury  resulted  from  negligence  or  incompetence  of  Rose, 
it  would  be  immaterial,  so  far  as  this  claim  is  concerned, 
whether  he  was  generally  incompetent  or  habitually  care- 
less, because  such  incompetence  or  carelessness  did  not  cause 
the  injury.  The  only  obligation  of  appellant  was  to  use 
reasonable  care  to  protect  appellee  from  risk  on  account  of 
incompetent  and  careless  fellow-servants,  and  it  could  not 
be  held  to  warrant  the  competency  of  Rose  to  the  appellee. 

The  evidence  introduced  by  appellee  to  establish  the  fact 
of  incompetence  on  the  part  of  Rose  consisted  merely  of 
the  fact  that  some  time  after  the  accident  Rose  was  firing: 
an  engine. 

The  evidence  for  appellant  was  that  Rose  had  been  a 
fireman  more  than  three  and  a  half  years  before  August  18, 
1890,  when  he  was  promoted  to  be  a  yard  engineer,  which 
position  he  filled  until  the  accident  and  since;  that  he  was  a 
competent  and  careful  man,  and  that  the  occasion  when  he 
was  firing  was  when  he  with  others  went  back  to  firing: 
temporarily  when  business  was  dull.  It  appeared  that  he 
had  not  been  a  road  engineer,  and  had  not  taken  the  ex- 
amination required  of  that  class  of  engineers,  but  had  been 
examined  as  a  yard  engineer.    Appellee  had  worked  with 
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him  four  davs  before  the  accident  at  the  same  business,  and 
so  far  as  appears  did  not  detect  any  want  of  care  or  skill 
as  an  engineer  during  that  time. 

Upon  the  question  of  the  degree  of  care  exercised  by  ap- 
pellant in  intrusting  Rose  with  the  engine,  it  was  sought  to 
prove  the  general  reputation  of  Rose  as  an  engineer  at  the 
time  of  his  employment,  and  his  reputation  among  other 
locomotive  engineers  as  to  care  and  skill,  but  this  was  not 
permitted.  This  evidence  would  not  be  competent  to  prove 
that  Rose  was  possessed  of  such  qualifications,  but  the  ques- 
tion was  whether  appellant  had  fulfilled  its  obligation  to 
use  reasonable  care  in  his  selection  ?  Appellee  contends  that 
it  was  the  duty  of  appellant  to  ascertain  the  qualifications 
of  the  engineer  as  a  fact.  This  would  not  be  distinguish- 
able from  a  duty  to  warrant  his  qualifications,  which  does 
not  appear  to  be  the  rule.  The  question  being,  with  what 
degree  of  care  or  prudence  appellant  acted  in  employing 
the  engineer,  the  information  on  which  it  acted,  whether  de- 
rived from  general  reputation,  recommendations,  replies  to 
inquiriea  made  in  good  faith  of  persons  supposed  to  have 
knowledge  of  the  fact,  or  whatever  its  nature,  would  seem 
to  be  original  and  material  evidence  on  that  question.  The 
general  conduct  of  Rose,  affecting  the  question  of  his  fitness 
to  be  intrusted  with  the  engine,  was  in  issue.  Appellant 
was  bound  to  act  in  his  selection  upon  such  information  as 
it  had,  or  by  the  use  of  reasonable  care  might  have  had  as  to 
such  general  conduct.  General  reputation  for  competency 
and  care  at  the  time  and  place  of  employment,  of  such 
character  as  to  imply  information  to  the  employer,  is  ad- 
missible as  tending  to  disprove  the  alleged  negligence  in 
employing  him.     1  Wharton  on  Evidence,  Sec.  43. 

With  regard  to  the  charge  of  actual  incompetence  of 
Rose  at  the  time  of  the  injury  causing  the  same,  the  evi- 
dence of  appellee  was  that  the  train  was  moving  about  as  fast 
as  a  good  walk ;  that  it  was  proper  to  uncouple  care  while  so 
in  motion ;  that  there  were  five  cars  and  the  tender  between 
him  and  the  engineer,  and  that  the  nearest  wheels  that  ran 
over  him  were  within  a  few  feet  of  him  when  his  foot  was 
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caught.  Hose  testified  tliat  he  was  looking  in  the  direction 
in  which  api)ellee  was  last  seen,  and  that  he  stopped  the 
train  as  soon  as  ]X)ssible  after  notice,  by  reversing  the  engine 
and  applying  the  air  brake.  There  is  nothing  in  the  evi- 
dence tending  to  prove  that  the  train  could  have  been 
stopped  by  any  engineer  in  time  to  avert  the  accident.  Ap- 
]^>arently  it  would  be  ini|X)ssible  to  receive  and  obey  a  signal, 
make  the  necessary  movements,  and  get  the  train  stopped 
while  moving  a  few  feet.  We  think  the  first  and  second 
counts  were  not  proven. 

It  appeared  from  the  evidence  that  the  guard-rails  in 
appellant's  yard  were  not  blocked,  and  that  tlie  averments  of 
the  third,  fourth  and  fiftli  counts  that  they  were  unblocked 
were  true. 

The  blocking  device  consists  of  a  wedge-shaped  piece  of 
w^ood  driven  between  the  web  of  the  guard-rail  and  the 
main-rail,  intended  to  prevent  catching  the  foot  under  the 
head  of  the  rails,  and  to  promote  th^  safety  of  employes. 
Appellant  has  never  used  or  adoi)ted  the  device,  and  none 
of  its  frogs  or  guartl-rails  in  this  yard,  or  elsewhere,  were 
supplied  with  blocking.  Appellee  had  worked  in  the  yard 
several  months  and  knew  these  facts  respecting  it.  He  had 
made  no  complaint  on  that  account  and  there  had  been  no 
promise  of  change  nor  any  expectation  that  any  change 
would  be  made.  As  to  these  facts,  there  was  no  dispute  or 
contradiction  on  the  part  of  api)ellee,  but  they  were  ad- 
mitted. The  court  in  giving  the  law  to  the  jury  upon  these 
facts,  gave  this  instruction  : 

"  If  the  jury  believe  from  the  evidence  that  the  defendant 
company  was  guilty  of  negligence  in  failing  and  neglect- 
ing to  use  reasonable  care  to  j)rovide  and  maintain  a  reason- 
ably SJife  yaixl,  tracks  and  guard-rails  for  its  switchmen  to 
work  upon,  and  if  you  also  believe  from  the  evidence  that 
such  negligence  on  the  part  of  the  defendant  as  master, 
concurred  with  negligence  on  the  part  of  the  engineer  (if 
the  evidence  shows  he  was  negligent)  in  causing  the  injury 
to  the  plaintiff,  and  that  phiintiff  himself  Avas  using  ordinary 
care  at  the  thne,  you  should  find  the  defendant  guilty." 
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This  instruction  purported  to  contain  a  complete  state- 
ment of  facts  that  would  authorize  a  recovery,  and  directed 
a  verdict  in  case  the  jury  found  that  the  facts  existed  as 
stated.  If,  therefore,  any  necessary  element  of  liability 
was  omitted,  it  should  not  have  been  given.  It  not  only 
made  appellant  liable  to  appellee  for  the  negligence  of  a 
fellow-servant,  regardless  of  the  general  comjxitency  or  fit- 
ness of  such  fellow-servant  and  of  any  negligence  of 
appellant  in  employing  him,  but  it  also  declared  an 
absolute  liability  to  appellee  for  negligence  in  respect  to  its 
yard,  tracks  and  guard-rails,  regardless  of  his  admitted 
knowledge  of  the  manner  of  their  construction  and  the  fact 
that  he  continued  to  work  there  without  complaint  and 
without  promise  or  expectation  of  change.  Appellee  knew 
that  the  guard-rails  were  unblocked,  and  that  he  was  ex- 
ix)sed  to  hazard  on  account  of  their  condition.  Under  these 
circumstances  appellant  owed  him  no  duty  to  make  a  change 
in  its  guard-rails,  for,  as  it  is  said,  the  relation  of  master 
and  servant  does  not  imply  an  obligation  on  the  part  of  the 
master  to  take  more  care  of  a  servant  than  he  may  be 
reasonably  expected  to  take  of  himself.  In  the  c«ase  of 
Stafford  v.  C,  B.  &  Q.  E.  E.  Co.,  114  111.  2U,  it  is  said  that 
the  court  are  firmly  committed  to  the  principle  that  "  If  a 
person,  knowing  the  hazards  of  his  employment  as  the 
business  is  conducted,  voluntarily  continues  therein,  without 
any  promise  of  the  master  to  do  any  act  to  render  the  same 
less  hazardous,  the  master  will  not  be  held  liable  for  any 
injury  he  may  sustain  therein,  unless,  indeed,  it  may  iye 
caused  by  the  wilful  act  of  the  master."  See  also 
Pennsylvania  Co.  v.  Lynch,  90  111.  3P>3;  St.  Louis  &  S.  E.  Ey. 
Co.  V.  Britz,  72  111.  256;  Missouri  Furnace  Co.  v.  Abend,  107 
m.  44;  Abend  v.  T.  H.  &  I.  E.  E.  Co.,  Ill  111.  202;  Sim- 
mons V.  Chicago  &  Tomah  E.  E.  Co.,  110  111.  340;  C,  B.  & 
Q.  R.  E.  Co.  V.  Morckes,  36  111.  App.  195;  Kolb  v.  Sandwich 
Enterprise  Co.,  36  111.  App.  419. 

Here  was  an  admitted  fact  of  con  rolling  importance  in 
determining  the  rule  of  law,  which  was  wholly  disregarded 
in  stating  the  rule  in  this  instruction.    As  the  instruction 
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directed  a  verdict  in  case  the  facts  stated  were  found  to  be 
true,  it  was  not  cured  by  giving  instructions  inconsistent 
therewith  on  the  part  of  appellant. 

The  modifications  of  appellant's  seventeenth,  eighteenth 
and  nineteenth  instructions  were  also  erroneous.  As 
modified,  they  required,  in  order  to  defeat  a  recovery  on 
the  first  and  second  counts,  that  the  jury  should  find  against 
appellee  on  two  of  the  material  charges  therein  contained- 
It  would  be  sufficient  to  defeat  such  recovery,  as  before 
stated,  if  they  should  find  against  him  on  either  one  of  those 
])ropositions. 

With  respect  to  the  cause  of  action  averred  in  the  ninth 
count,  that  appellant  was  negligent  in  leaving  a  pile  of  ashes, 
cinders  and  dirt  on  the  track,  the  evidence  was  contra- 
dictory as  to  the  existence  of  such  pile.  There  was  also 
evidence  concerning  the  manner  in  which  the  business  was 
ordinarily  conducted  in  that  yard  in  drawing  ashes  and 
cinders  from  the  ash  pans  of 'locomotives,  and  the  care  exer- 
cised by  appellant  to  keep  the  yard  safe  in  that  respect,  by 
the  employment  of  men  who  were  constantly  engaged 
cleaning  up  the  yard.  As  the  case  will  be  submitted  to 
another  jurj",  we  will  not  discuss  the  evidence  that  was  so 
introduced  under  that  count,  nor  express  any  .opinion  con- 
cerning it. 

The  judgment  will  be  reversed  and  cause  remanded. 

lieversed  and  remanded. 


Edgapv  G.  Baum 

V. 

John  Gaffy,  Interpleaded,  etc. 

Levy  of  Execution  on  Crops — Lien  of  Landlord  on  Same — Bill  of 
Interpleader — Colorable  Transfer  —  Evidence  InsuJJicient  to  Support 
Decree, 

A  debtor  transferred  real  estate  to  a  person  who  leased  the  same  back 
to  his  vendor,  and  thereafter  a  judgment  creditor  levied  upon  crops 
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grown  by  the  tenant;  upon  a  bill  of  interpleader  filed  to  determine  the 
priority  of  lien  between  the  landlord  and  the  judgment  creditor,  this 
coiu't  holds  that  the  evidence  was  insufficient  to  support  the  finding  of 
the  court  below  that  the  transfer  to  the  landlord  was  merely  colorable, 
and  that  the  landlord  was  entitled  to  the  proceeds  of  th6  crops  as  against 
the  claimant  under  the  execution. 

[Opinion  filed  May  20,  1802.] 

Appeal  from  the  Circuit  Court  of  Whiteside  County;  the 
lion.  John  D.  Crabtkee,  Judge,  presiding. 

Messrs.  J.  &  J.  Dlnsm(X)r,  for  appellant. 

Mr.  J.  E.  McPherran,  for  Gaflfy,  appellee. 

Mr.  Justice  Cartwrioht.  John  Gaffy  recovered  a  judg- 
ment June  5,  1889,  against  John  Murphy  for  $345.84  and 
costs.  Execution  was  issued  on  the  judgment  and  was 
levied  October  1,  1889,  on  crops  grown  on  the  southwest 
quarter  of  section  36  in  the  town  of  Hume,  Whiteside 
County,  Illinois,  and  also  on  chattels  thereon,  as  the  prop- 
erty of  John  Murphy.  Edgar  G.  Baum,  claiming  to  be 
owner  of  the  premises  whereon  the  crops  were  growing  and 
had  grown,  issued  a  distress  warrant  as  landlord  of  Murphy 
for  rent  alleged  to  be  due  him  and  unpaid,  to  the  amount 
of  $375,  and  delivered  the  warrant  to  the  officer  holding  the 
execution.  An  order  was  obtained  from  the  master  in 
chancery  for  the  sale  of  the  property  distrained,  and  the  de- 
posit of  the  money  arising  from  the  sale  with  the  clerk  of 
the  court.  There  was  a  sale  of  the  property  levied  upon 
and  distrained,  and  thereafter  Edgar  G.  Baum  caused  the 
case  of  John  Gaffy  against  John  Murphy,  wherein  judg- 
ment was  rendered,  to  be  re-docketed,  and  made  a  motion  to 
vacate  the  levy  upon  the  crops.  The  court  oixiered  the 
sheriff  to  hold  the  money  in  his  hands  and  to  file  a  bill  of 
interpleader  against  Baum  and  Gaffy.  In  pui^suance  of 
this  direction  the  sheriff,  George  G.  Keefer,  filed  his  bill  of 
interpleader  for  the  purpose  of  compelling  the  claimants  to 
litigate  tjieir  rights  to  the  fund  arising  from  the  sales.  The 
court  decreed  that  the  bill  was  properly  filed,  and  required 
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Baum  and  Gaflfy  to  interplead,  and  dismissed  the  sheriff 
with  his  costs,  upon  payment  of  the  money  into  the  hands 
of  the  clerk  of  the  court.  The  cause  was  referred  to  tlie 
master  in  chancery  to  inquire  and  report  to  tlie  court  upon 
written  statements  of  the  claims  of  the  parties  to  be  pre- 
sented to  the  master  on  oath.  The  master  took  testimony 
and  .made  findings,  to  which  Baum  objected,  and  his  objec- 
tion being  overruled  and  the  report  filed,  he  excepted  there- 
to. The  exceptions  were  overruled  by  the  court  and  a 
decree  was  entered  by  which  the  court  gave  to  Baum  the 
proceeds  of  property  levied  on  under  the  distress  warrant 
not  levied  on  under  the  execution,  and  gave  to  Gaffy  the 
rest  of  the  proceeds,  including  the  moneys  arising  from  the 
sale  of  crops  levied  on  under  the  distress  warrant.  From 
this  decree  Baum  appeals  to  this  court. 

It  is  first  objected  that  a  bill  of  interpleader  would  not 
lie  in  such  a  case.  The  decree  finding  that  the  bill  was 
properly  filed,  and  discharging  the  sheriff,  w^as  not  aj)pealed 
from,  but  appellant  interpleaded  with  Gafty  in  pursuance 
of  that  decree,  and  the  propriety  of  the  bill  of  interpleader 
can  not  now  be  questioned. 

The  premises  in  question  were  conveyed  June  16,  1S88, 
by  John  Murphy  and  wife  to  Edgar  G.  Baum,  and  the  deed 
was  reconled  June  25,  ISSS.  On  June  16,  1888,  Baum  exe- 
cuted a  lease  of  the  same  premises  to  John  Murphy  until 
January  1,  1894,  at  an  annual  rental  of  $375.  The  first 
payment  of  $375  being  due  January  1,  1889,  was  unpaid  at 
the  time  of  the  issue  of  the  distress  warrant  and  the  sale 
thereunder.  The  master  found  that  this  deed  of  convey- 
ance from  John  Murphy  and  wife  to  Baum  was  colorable 
and  in  fraud  of  the  rights  of  existing  creditors,  and  that  the 
lien  on  the  crops  sought  to  be  enforced  by  Baum  as  land- 
lord of  Murphy  should  not  be  permitted  to  be  so  enforced 
as  against  Gaft'y,  and  in  so  finding  the  master  was  sustained 
by  the  court.  There  was  included  in  the  conveyance  to 
Baum  a  tract  of  ninety-six  acres,  which  was  subject  to  a 
mortgage  of  §1,000.  The  lands  embraced  in  the  conveyance 
contained  two  hundred  and  fift3"-six  acres.  Baum  paid 
§4,100  at  the  time  of  the  conveyance,  and  afterward  paid 
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the  above  mentioned  $1,000  mortgage.  The  $4,100  was 
mainly  ]>ai(i  in  discharging  a  mortgage  and  judgment  liens 
on  the  property,  the  amount  of  cash  paid  to  Murphy  being 
$103.71  only.  The  claim  that  this  conveyance  was  colora- 
ble, merely,  and  fraudulent  as  to  creditors,  is  based  upon 
evidence  that  Murphy  was  considerably  indebted  at  the 
time,  as  shown  by  these  mortgages  and  judgments  and  by 
his  giving  a  chattel  mortgage  and  making  a  conveyance 
soon  after  to  another  party;  that  Baum  had  stated  to  Gaffy 
that  he  had  given  a  contract  back  to  Murphy  providing  that 
when  Murphy  should  pay  him  $1,100,  he  would  reconvey  to 
!Murphy's  wife  and  take  a  mortgage  for  $3,100  to  secure 
himself;  that  Murphy  had  executed  a  lease  of  the  ninety- 
six  acres  to  one  Scott,  and  that  when  Murphy  was  trying 
to  procure  a  windmill  he  proposed  to  give  a  note  of  his  wife, 
and  stated  that  Baum  had  agreed  to  reconvey  the  premises 
to  his  wife  when  mattere  were  fixed  with  Baum.  Both 
Baum  and  Murphy  testified  that  the  deed  was  absolute  and 
that  no  contract  or  agreement  to  reconvey  was  made,  and 
both  denied  having  any  convei-sation  such  as  state<l.  Mrs. 
Murphy  testified  that  she  had  no  contract  with  Baum  in 
relation  to  tlie  land.  Scott  testified  that  he  paid  the  rent 
for  the  ninety-six  acres  at  the  Tampico  bank,  and  Baum 
testified  that  he  sent  the  lease  there  for  collection  and  got 
the  money.  The  testimony  is  that  the  two  hundred  and 
fifty-six  acres  were  worth  from  $20  to  $30  per  acre,  and  the 
price  for  the  w^hole  title  was  $5,100.  The  suit  by  Gaffy 
against  Murphy  was  commenced  in  October,  1888,  several 
months  after  the  convevance,  and  there  is  no  evidence  that 
Baum  knew  of  the  Gaffy  debt  when  he  took  the  deed. 

The  witnesses  were  all  examined  orally  before  the  master, 
and  such  weight  is  to  be  given  to  his  conclusions,  touching 
their  credibility,  as  his  superior  opportunities  for  judging 
of  them  in  that  respect  would  require.  There  was  also 
much  conflicting  testimony  of  an  impeaching  character  as 
to  each  of  the  parties,  Baum  and  Gaffy.  Under  these  cir- 
cumstances, if  we  consider  all  the  competent  evidence  on 
the  part  of  Gaffy  as  true,  as  against  contradictory  evidence  on 
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the  part  of  Baum,  the  utmost  that  can  be  claimed  for  it  is, 
that  Baum  advanced  to  Murphy,  who  was  financially  em- 
barrassed, the  sum  of  $4:,100,  almost  wholly  by  payment  of 
obligations  of  Murphy,  and  took  a  conveyance  of  land  with 
an  agreement  that  in  case  $1,100  should  be  paid  to  him,  a 
deed  should  be  made  to  Murphy's  wife,  and  Baum  retain  a 
lien  for  the  balance. 

The  evidence  of  Murphy's  statement  after  the  conveyance, 
and  in  the  absence  of  Baum,  was  incompetent,  and  the 
alleged  conversation  with  Gafify  was  after  Baum  had  paid 
the  $4,100,  and  before  he  had  paid  the  mortgage  of  $1,000 
on  the  ninety-six  acres.  The  evidence  goes  no  furtlier  than 
to  show  Baum  to  be  a  mortgagee,  if  it  goes  that  far.  Ordi- 
narily there  must  be  an  indebtedness  secured  in  order  to 
create  the  relation  of  mortgagor  and  mortgagee. 

There  is  no  evidence  of  anvthins;  in  the  nature  of  an  in- 
debtcdness  by  Murphy  to  Baum  for  the  money  so  paid,  or 
any  obligation  or  promise  to  repay  the  same  to  him,  but  at 
most  only  an  option  to  do  so.  There  was  no  evidence  of 
any  agreement  that  Baum  could  enforce  against  any  person. 
Baum  paid  his  money  to  creditors,  and  there  is  no  evidence 
of  fraud  which  would  justify  depriving  him  of  the  money 
so  paid.  If  the  alleged  arrangement  existed  and  should 
ever  be  carried  out,  Baum  was  to  be  j>aid  part  of  his 
advances  and  secured  as  to  the  balance.  If  it  be  admitted 
that  the  parties  occui)ied  the  relation  of  mortgagor  and 
mortgagee,  or  that  there  was  an  option  to  repay  advances 
made,  we  know  of  no  reason  wliv  thev  could  not  assume 
the  relation  of  landloixl  and  tenant,  as  was  done.  We  see 
no  objection  to  the  mortgagee  in  possession  leasing  the 
premises  to  the  mortgagor  as  well  as  to  any  other  person, 
and  in  that  event  the  landlord  would  have  a  lien  on  the 
crops  which  he  could  enforce  by  distress. 

We  think  the  evidence  on  the  part  of  Gaffy  insufficient 
to  support  the  decree,  and  that  Baum  was  entitled  to  a  lien 
on  the  crops,  and  the  proceeds  of  the  sale  of  crops  levied  on 
should  have  been  awarded  to  him.  The  decree  will  be 
reversed  and  the  cause  remanded. 

Jieversed  and  remanded. 
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Illinois  Central  ^^ailroad  Company 

V. 

Paul  Heisner. 

'45      143  . 

je98    >470 
Railroads — Wrongful  Construction    of  Ditches  by  Railroad  Com-  Lqs    b^^q 

pany — Action  for  Flooding  Plaintiff's  Land — Damages j  Whether  Proxi-         — 

mate — Vis  Major — Practice, 

1.  This  court  will  not  in  a  given  case  consider  points  raised  by  appel- 
lant in  his  reply  brief  which  were  not  presented  in  his  opening  brief. 

8.    Where  a  railroad  company  constructs  ditches  along  its  road,  and  , 

by  that  means  carries  water  from  a  place  whence  it  w^ould  not  otherwise 
have  come,  and  overflows  the  land  of  any  person,  the  company  is  liable 
to  such  person  for  all  the  proximate  damages  thereby  caused. 

3.  Heavy  and  unusual  rainfalls  are  to  be  anticipated  and  provided 
against,  even  though  they  only  occur  at  long  intervals,  and  are  not  to  be 
regarded  as  coming  within  the  principle  of  vis  major, 

4.  Damages  caused  by  the  spreading  over  plaintiff's  land  of  the  seed 
of  noxious  weeds  by  the  water  brought  by  defendant's  ditches,  is  not  tcx) 
remote  to  be  recovered  for, 

5.  If  tlie  water  wrongfully  brought  by  defendant's  ditches  alone  would 
not  have  overflowed  plaintiff's  land  without  the  addition  of  water  cast 
into  the  ditch  by  means  used  by  plaintiff  and  others,  then,  for  the  darn- 
age  caused  by  the  water  alone  there  could  have  been  no  recovery;  other- 
wise as  to  the  damage  done  by  the  weed  seeds  brought  from  a  distance. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Livingston  County; 
the  Hon.  N.  J.  Pillsbuey,  Judge,  presiding. 

Messrs.  Strawn  &  Norton,  for  appellant. 

Messrs.  McIlduff  &  Toerence,  for  appellee. 

Me.  Justice  Lacey.  The  cause  of  action  as  charged 
in  appellee's  declaration  was,  as  alleged  therein,  the 
^"ronigful  construction  of  ditches  along  either  side  of  the 
railroad  of  appellant  leading  from  one  mile  west  of  appel- 
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lee's  land  thereinafter  named,  and  out  of  the  course  of  the 
natural  fiowage  of  water,  thereby  conducting  water  and 
casting  it  upon  appellee's  land  by  which  the  road  passed^ 
that  except  for  the  ditches  would  not  have  come  upon  it ; 
that  the  land  was  good  and  free  from  burrs  and  productive ; 
that  the  water  thus  carried  and  cast  upon  appellee's  land 
was  gathered  from  places  where  cockle-burrs  abounded,  a 
weed  very  injurious  to  land  and  destructive  to  crops,  and 
discharored  them  on  said  land,  whereby  it  became  foul  and 
injured  in  value,  and  was  destroyed  for  agricultural  pur- 
poses. The  damages  for  which  recovery  was  sought  was  by 
the  destruction  of  crops  by  the  water  thus  wrongfully  diverted 
and  cast  upon  appellee's  growing  crops,  and  also  seeding  his 
land  with  noxious  weeds,  by  wrongfully  casting  weed  seed 
upon  it  as  alleged.  The  case  went  to  trial  before  a  jury,  the 
result  being  a  verdict  for  appellee  of  $350  damages,  and 
judgment  thereon.  From  this  judgment  this  appeal  is 
taken. 

The  errors  relied  on  by  appellant  are,  as  insisted  on,  that 
.the  judgment  was  not  supported  by  the  evidence  either  as 
to  the  cause  of  accident  or  the  amount  of  damages,  and  that 
the  court  below  erred  in  giving  and  refusing  instructions 
and  modifying  appellant's  offered  instructions,  and  giving 
them  as  modified. 

It  was  also  assigned  for  error  that  the  court  below  erred 
in  allowing  improper  evidence  to  go  to  the  jury  and  exclud- 
ing proper  evidence.  This  last  error  was  not  insisted  on  in 
appellant's  opening  brief,  and  it  comes  too  late  to  present 
the  point  in  its  reply  brief.  It  would  be  very  unfair  to  ap- 
pellee to  allow  practice  of  this  kind  to  prevail,  and  would 
deprive  the  court  of  the  benefit  of  any  argument  appellee 
might  make,  had  the  point  of  objection  been  made  at  the 
pro])er  time.  We  shall  therefore  dismiss  this  objection 
without  further  notice. 

The  appellant's  line  of  railway  running  from  Kankakee  to 
Minonk  was  built  in  1880,  and  ran  east  and  west  on  the  half 
section  line  of  sections  10,  20  and  21,  T.  28, 11.  5,  east  3d  P.  M., 
in  Livingston  County,  111. 
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Katurally  the  drainage  of  these  lands  was  toward  the 
north  into  the  Vermillion  river,  and  the  land  was  natu- 
rally low  and  wet  prior  to  the  building  of  the  road.  These 
lands  were  ditched  by  the  farmers  to  some  extent  across  the 
present  line  of  the  railroad  track  to  the  north  into  the  Ver- 
million river,  from  a  half  to  a  mile  north  of  the  railroad. 
After  the  railroad  w^as  built,  cutting  off  this  flow  of  water 
to  the  north,  the  farmers  neglected  the  ditches  running  from 
the  railroad  north,  and  among  them,  appellee,  who  filled  up 
one  of  his  ditches  running  north  from  the  railroad. 

The  appellant  afterward  deepened  and  enlarged  the  exca- 
vations originally  made  on  both  sides  of  the  road-bed  and 
carried  all  the  accumulated  water  coming  from  the  south 
half  of  these  sections,  east  to  the  Vennillion  river.  There 
does  not  seem  to  be  much  complaint  of  any  overflow  of  the 
water  carried  east  along  these  ditches  made  by  the  appellant 
on  the  appellee's  land,  being  the  south  half  of  the  north- 
east quarter  and  the  northwest  of  the  northeast  quarter 
of  section  20,  until  the  latter  part  of  May  and  the  fore 
part  of  June,  1888,  when  a  heavj^  and  rather  unusual  rain- 
fall caused  the  railroad  ditch  on  the  north  side  of  the  road- 
bed at  the  southwest  comer  of  appellee's  northwest  quarter 
of  section  20  to  overflow  and  submerge  a  portion  of  ap- 
pellee's land,  which  is  the  principal  injury  complained  of. 
There  was  a  culvert  under  the  road-bed,  at  the  point  of  the 
discharge  of  this  w^ater  from  the  north  to  the  south.  The 
evidence  tends  to  show  that  the  water  that  overflowed  ap- 
pellee's land  came  from  the  railroad  ditches  through  from 
the  south  ditch  under  the  culvert  and  the  north  ditch  could 
not  hold  it  and  it  overflowed.  The  banks  were  low  and  the 
ditches  not  large  enough  to  hold  the  water.  It  overflowed 
a  considerable  portion  of  appellee's  land  and  ran  for  two  or 
three  days  before  it  settled  down.  If  the  railroad  had  not 
been  constructed  in  the  manner  it  was  the  water  would  have 
gone  north  to  the  river,  or  at  least  a  great  portion  of  it. 
Whenever  there  were  heavy  rains  the  water  would  run  over 
appellee's  land,  and  when  there  was  much  water  the  ditches 
could  not  carry  it.    There  can  be  no  question  from  the  evi- 
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dence  that  the  railroad  ditches  diverted  a  large  amount  of 
water  through  them  past  appellee's  lands  that  otherwise 
would  have  gone  north  and  would  never  have  reached  them. 

We  understand  the  law  to  be  well  settled  that  where  a 
railroad  company  constructs  ditches  along  its  railroad  and 
carries  water  by  that  means  from  a  place  where  it  would 
otherwise  not  come  and  overflows  the  lands  of  another,  it 
is  liable  to  such  person  for  all  approximate  damages  thereby 
caused.  This  principle  of  law  is  so  well  settled  in  this  State 
that  it  is  unnecessary  to  cite  many  authorities.  See,  how- 
ever, the  case  of  0.  &  A.  R.  R.  Co.  v.  Conners,  25  111. 
App.  501,  and  cases  there  cited;  nor  are  such  damages  to  bo 
excluded  on  account  of  the  railroad  company  having  pro- 
cured the  right  of  way  or  condemned  it  from  the  person  so 
damaged.  O.  &  M.  R.  R.  Co.  v.  Wachter,  123  111.  450; 
Same  v.  Schaffer,  124  111.  112;  Chicago  &  Alton  R.  R.  Co. 
V.  John  Henneberry,  in  this  court,  opinion  filed  December 
2,  1891. 

Notwithstanding  a  railroad  procures  the  right  of  way, 
good  railroading  requires  that  damages  of  the  kind  men- 
tioned shall  not  be  permitted  to  occur  on  account  of  the 
construction  of  the    railroad.     The  railroad  is  absolutely 

ft. 

bound  to  conduct  away  such  water  so  brought  from  a  dis- 
tance out  of  its  natural  course  from  the  premises  to  which 
it  is  brought,  and  we  can  conceive  of  no  case  where  it  would 
be  impracticable  to  do  so.'  Hence  damages  of  this  na'u  •e 
are  not  presumed  to  be  taken  into  account  when  the  right 
of  way  is  granted  or  procured.  But  it  is  contended  by 
counsel  for  appellant  that  the  overflow  complained  of  was 
of  such  an  extraordinary  nature  that  it  must  be  regarded  jis 
a  visitation  of  Divine  Providence,  and  not  one  that  the  ap- 
pellant was  bound  to  foresee  and  provide  against;  and  it  is 
objected  that  the  court  erred  in  not  instructing  the  jury 
properly  on  this  point  and  submitting  to  it  such  question  of 
fact.  We  have  examined  the  evidence  carefully  on  this 
point  and  find  nothing  in  it  to  justify  the  submission  of 
such  a  question.  The  rainfall,  it  is  true,  that  occurred  in 
May  and  June,  1888,  was  an  unusually  heavy  one,  and  it 
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continued  to  rain  for  seven  or  eight  days  successively, 
which  was  also  rather  an  unusual  occurrence.  But  it  was 
such  a  rainfall  as  may  be  anticipated,  as  like  rainfalls 
often  take  place,  covering  large  areas  of  country,  and  in 
fact,  it  is  admitted  that  the  flood  of  1869  which  took  place 
in  this  same  neighborhood,  equaled,  if  it  did  not  exceed, 
this  one.  The  law  requires  that  heavy  and  usual  rainfalls 
must  be  anticipated,  though  not  occurring  annually  and 
save  at  long  intervals,  as  well  as  those  that  occur  annually. 
The  case  of  the  111.  Central  E.  R.  Co.  v.  Bethel,  11  111.  App. 
17,  was  not  similar  in  its  facts,  to  the  case  at  bar.  That 
case  was  a  most  extraordinary  one,  such  an  event  never 
having  been  known  in  the  history  of  the  country.  The 
rainfall  in  that  case,  or  cloud-burst,  or  whatever  it  may  be 
called,  was  in  the  nature  of  a  cyclone  and  not  reasonably  to 
be  anticipated  or  guarded  against.  It  was  clearly  a  case 
within  the  rule  that  regards  certain  extraordinary  occur- 
rences as  a  visitation  of  God,  like  a  stroke  of  lightning  or  a 
cyclone.  We  will  not  then  consider  the  question  further 
in  regard  to  the  instructions  bearing  on  that  point.  We  do 
not  think  the  jury  would  have  been  justified  in  finding  from 
the  evidence  that  the  rainfall  that  caused  the  damages  in 
question  was  anything  more  than  a  series  of  heavy  rains, 
that  may  reasonably  be  expected  in  this  country  at  any 
time  in  the  spring  of  the  year. 

It  is  contended  that  the  damages  complained  of  were  not 
caused  by  act  of  appellant  alone,  but  by  appellee  himself, 
by  filling  up  his  ditches  leading  the  water  off  from  the 
north  ditch  of  the  railroad  northwardly,  and  various  other 
persons,  who  had  constructed  like  ditches  and  tile  drains 
running  south  into  the  railroad  ditch,  which  afterward 
contributed  to  the  overflow  of  appellee's  land.  We  are 
not  aware  of  any  evidence  tending  to  show  that  the  tile 
ditches,  even  if  made  after  the  railroad  ditch  was  dug  and 
before  the  overflow  complained  of,  caused  any  greater  flow 
of  water  into  the  railroad  ditch  than  would  have  come  there 
from  the  natural  surface;  and  besides  this,  the  instructions 
of  the  court  expressly  limited  the  recovery  to  the  overflow 
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caused  by  the  railroad  ditch,  excluding  any  damages  caused 
by  the  contribution,  if  any,  of  water,  by  means  of  the  tile 
ditches,  and  the  means  of  appellee  obstructing  his  own 
ditches.  This  was  all  that  was  necessar3\  The  criticism 
made  by  counsel  for  appellant  as  to  the  insufficiency  of  the 
instructions  in  this  respect  is  not  well  taken. 

It  seems  to  be  thought  by  appellant's  counsel  that  if  the 
evidence  should  show  that  appellee,  by  means  of  his  em- 
bankments, had  thrown  anv  extra  water  into  the  railroad 
ditch,  that  would  absolve  the  railroad  company  from  all 
liability  for  damaj^es  caused  by  the  water  wronp^fully  cast 
by  it  on  apj)ellee's  land.  We  do  not  understand  that  to  be 
the  law.  If  the  water  cast  wrongfully  by  the  railroad 
ditches  alone  onto  aj^i^ellee's  land  would  not  have  been 
sufficient  to  have  overflowed  the  land  without  the  addition 
of  the  water  cast  into  the  ditch  bv  means  used  by  the 
defendant  himself,  and  other  persons,  then  for  the  damage 
done  by  the  water  alone  there  could  be  no  recovery;  but  on 
the  contrary,  if  the  water  brought  from  a  distance,  Avhence 
it  would  not  have  come  but  for  the  railroad  ditch,  were 
sufficient  to  overflow  and  damage  appellee's  land  without 
the  aid  of  any  other  water,  then  to  that  extent,  appellant 
would  be  liable,  and  the  jury  were  the  judges,  under  the 
evidence,  of  these  facts.  It  is  not  like  a  case  where 
damages  caused  by  a  negligent  act  of  one  party  is  contrib- 
uted to  by  the  injured  party.  In  such  case  there  can  be 
no  recovery.  In  this  case  it  is  quite  different.  The 
appellee  in  no  way  contributed  or  assisted  in  building  the 
railroad  ditch  that  brought  the  water  from  a  distance  and 
cast  it  onto  appellee's  land.  Plaintiff's  instruction  No.  7, 
while  not  pertinent  to  the  issue  as  raising  the  question  of 
benefits  by  appellant's  railroad  ditch  and  holding  that  they 
could  not  be  offset  by  the  damages  done,  we  can  not  regard 
as  harmful  to  appellant.  We  do  not  regard  appellee's 
eighth  instruction  as  erroneous.  The  seeding  the  land  with 
cockle-burrs  was  the  injury  contemplated  by  this  instruc- 
tion, and  not  the  damage  done  by  the  water.  Hence,  any 
water  carrying  those  cockle-burrs  from  a  distance  whence 
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they  would  not  have  been  brought  but  for  the  waters, 
would  cause  the  damage,  and  such  damage  would  not  have 
been  caused  by  the  waters  that  would  have  originally  come 
there;  and  we  think  the  complaint  that  the  jury  could  not 
understand  it,  is  not  well  taken;  nor  do  we  regard  damages 
done  by  the  distribution  of  cockle-burr  seed  on  appellee's 
land  too  remote  for  recovery.  Such  damages  could  reason- 
ably be  foreseen  by  the  appellant  when  unlawfully  construct- 
ing their  ditch.  The  ninth  instruction  of  appellee  is  not 
erroneous,  as  we  have  already  shown,  as  the  granting  of  the 
right  of  way  by  appellee  for  its  road-bed  over  his  land  did 
not  have  the  effect  to  release  damages  of  the  nature  sued 
for.  Nor  is  the  appellee's  seventh  instruction,  to  the  same 
effect,  erroneous.  Neither  are  the  fourteenth,  fifteenth  and 
sixteenth  for  a  similar  reason  erroneous. 

From  what  we  have  said  concerning  the  evidence  as  to  the 
nature  of  the  rainfall  in  the  spring  of  1888  not  being  an 
act  of  Providence  in  the  legal  contemplation  of  that  term, 
it  follows  that  the  striking  out  of  the  word  "  usual  '*  and 
*'  ordinary  "  by  the  court  from  apj)ellant's  second  instruction, 
and  giving  it  as  modified,  was  not  erroneous.  Neither  was 
the  piodification  of  the  defendant's  fourth  instruction 
erroneous,  as  we  have  shoAvn  in  what  we  have  said  concern- 
ing appellee's  contributorv  negligence  in  casting  water  into 
the  railroad  ditch.  Neither  was  the  refusal  of  appellant's 
first  refused  instruction  for  the  same  reason.  The  refusal 
of  appellant's  third  instruction  refused  was  not  erroneous 
under  the  evidence,  as  we  have  shown  by  what  was  said 
concerning  the  rainfall  coming  under  the  category  of 
**  extraordinary  events."  Neither  was  the  refusal  of  the 
fifth  refused  instruction,  as  the  point  raised  has  been  fully 
covered  by  other  instructions.  The  seventh  refused  instruc- 
tion was  properly  refused,  as  well  as  the  tenth,  eleventh, 
twelfth,  thirteenth  and  sixteenth,  as  will  be  seen  by  refer- 
ence to  what  we  have  said  in  commenting  on  other  points 
in  the  case.  A  complaint  is  made  as  to  the  amount  of 
damao^es  allowed.  We  have  examined  the  evidence  closelv 
and  find  that  the  amount  found  could  be  reasonably  justified 
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from  the  evidence,  and  that  the  verdict  of  the  jury  is  not  so 
manifestly  against  the  weight  of  the  evidence  as  to  justify 
this  court  in  reversing  the  judgment  for  that  reason. 
Counsel  for  appellant  in  his  reply  brief  again  takes  up  the 
question  of  excess  of  damages  and  bases  his  objections  upon 
an  entirely  different  theory  from  what  was  presented  in  his 
argument  in  chief,  and  the  case  of  Kankakee  &  Seneca  R. 
R.  Co.  V.  Horan,  17  111.  App.  650,  is  cited  and  several  others 
of  like  tenor.  As  we  have  already  remarked,  we  do  not 
approve  of  this  mode  of  presenting  a  case,  and  are  inclined 
only  to  consider  the  objections  made  in  api^llant's  brief  in 
chief.  But  if  we  should  consider  it,  we  would  be  inclined 
to  the  view  that  in  the  manner  in  which  the  case  was 
presented  to  the  jury  by  both  the  appellant  and  appellee  on 
this  question  of  damages,  this  court  could  not  say  that  the 
appellant  is  in  a  position  to  take  advantage  of  any  supposed 
errors  in  presenting  the  question  of  damages  to  the  Jury. 

The  point  that  there  is  no  precise  proof  of  what  the  oats 
were  worth  when  the  overflow  came  and  damaged  them, 
seems  to  have  been  suggested  to  the  appellant's  counsel 
since  filing  his  brief  in  chief,  and  hence,  being  a  new  theory 
of  defense,  it  was  not  made  at  the  trial  in  the  court  below. 
If  appellant  had  desired,  it  could  have  opened  up  that 
question  before  the  jury  by  cross-examining  the  witnesses 
on  that  point  and  introducing  evidence  on  its  own  behalf. 
But,  having  submitted  the  casq  on  the  evidence,  and  in  oup 
view  sustaining  the  verdict,  the  points  made  in  opposition 
to  it  will  be  overruled. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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V. 

Nathaniel  S.  Upton. 

Tender— What  Necessary  to  Sustain  Plea  of— Costs — Courts. 

1.  Where  a  debtor  tenders  what  he  conceives  to  be  the  entire  amount 
of  his  indebtedness,  he  thereby  admits  that  the  sum  so  tendered  is  due 
the  claimant,  and  if  he  intends  to  rely  on  such  acts  as  a  defense,  it  is  his 
duty  to  have  the  money  at  all  times  where  the  claimant  can  take  it. 
After  the  commencement  of  suit  tlie  place  of  payment  is  transferred  to 
the  forum  where  the  litigation  is  pending.  The  principle  is  the  same  in 
justice  courts  as  in  courts  of  record. 

2.  When  a  tender  is  made  after  suit  commenced,  the  amount  tendered 
must  be  accompanied  hy  the  amount  of  costs  accrued  up  to  the  time  of 
tender. 

[Opinion  filed  May  20, 1892.] 

Appeal  from  the  Circuit  Court  of  Stephenson  County ; 
the  Hon.  James  Shaw,  Judge,  presiding. 

Mr.  J.  A*  Cra.in,  for  appellant. 

Mr.  M.  Stoskopf,  for  appellee. 

Mr.  Justice  IIarkeb.  Appellant  claimed  of  appellee 
$200  for  services  as  veterinarian.  Appellee  tendered  him 
$20,  which  was  refused.  Appellant  then  began  suit  before 
a  justice  of  the  peace  for  $200.  On  the  day  of  trial,  Feb- 
ruary 14,  1891,*  both  parties  appeared  and  appellee  moved 
for  a  continuance.  The  motion  was  overruled,  whereupon 
appellee  withdrew  from  the  court  room  and  a  trial  was  had 
in  his  absence  resulting  in  a  judgment  against  him  for  $200. 
From  such  judgment  he  appealed  to  the  Circuit  Court.  The 
appeal  was  perfected  on  the  6th  of  March,  1891,  and  the 
cause  stood  for  trial  at  the  March  term,  w^hich  began  eleven 
days  afterward.     It  w^as  not  tried  at  that  term,  but  con- 
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tinued  upon  the  motion  of  appellee.  The  next  term  began 
the  7th  of  September,  1891.  On  the  15th  day  of  that  month, 
after  conrt  had  been  in  session  one  week,  ai)pellee  deposited 
with  the  clerk  of  the  court  $20  and  notified  him  in  writing 
that  he  left  it  "  as  a  tender,  subject  to  the  order  of  the 
plaintiff."  A  trial  w^as  had  on  that  day  resulting  in  a  ver- 
dict finding  the  plaintiflf's  damages  to  be  $18.99,  but  the  issue 
of  tender  was  in  favor  of  the  defendant.  The  court,  after 
overruling  motions  for  a  new  trial  and  in  arrest,  rendered 
judgment  against  the  plaintiff  (appellant)  for  costs.  From 
that  judgment  ap])ellant  prosecutes  this  appeal. 

To  the  success  of  appellant's  plea  of  tender  it  was  not 
sufficient  to  show  that  he  tendered  $20  before  being  sued 
and  brought  the  money  into  the  Circuit  Court  after  appeal 
from  a  judgment  rendered  against  him  by  the  court  in  which 
the  suit  was  commenced.  If  he  intended  to  rely  upon  the 
tender  first  made,  he  should,  when  sued  before  the  justice, 
have  brought  the  money  into  that  court. 

When  a  party  against  whom  a  claim  of  indebtedness  is 
made,  tenders  what  he  conceives  to  be  the  entire  amount  of 
his  indebtedness,  he  thereby  admits  that  the  sum  of  money 
so  tendered  belongs  to  the  claimant,  and  if  he  intends  to 
rely  upon  such  act  as  a  defense,  it  is  his  duty  to  have  the 
money  at  all  times  where  the  claimant  can  take  it  in  the 
event  of  his  decision  to  abandon  all  his  claim,  except  to  the 
extent  of  the  amount  tendered.  After  the  commencement 
of  suit,  the  place  of  payment  is  transferred  to  the  forum 
where  the  litigation  is  pending.  Knox  v.  Light,  12  111.  80; 
Webster  v.  Pierce,  35  111.  158;  O'Riley  v.  Suver,  70  111.  85; 
Aulger  V.  Clay,  109  111.  487;  Shiredine  v.  Gaul,  2  Dall.  190; 
De  Wolf  V.  Long,  2  Gilm.  681;  Ilayden  v.  Anderson,  17 
Iowa,  158.  The  rule  is  just  as  imperative  in  suits  com- 
menced before  a  justice  of  the  peace,  where  the  plea  of 
tender  is  oral,  as  in  suits  commenced  in  the  Circuit  Court, 
where  the  defendant  relying  upon  a  tender  must  formally 
plead  it.  Griffin  v.  Tysen,  17  Vt.  35;  Brichett  v.  Wallace, 
98  Mass.  528;  Seibert  v.  Kline,  1  Penn.  Stat.  38;  Harvey 
V.  Huckley,  6  Watts,  264. 
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The  tender  made  on  the  15th  of  September,  1891,  as 
appellee  was  pleased  to  call  it,  when  he  deposited  it  with 
the  clerk,  was  not  good,  because  it  was  not  accompanied 
with  an  amount  sufficient  to  pay  all  costs  to  date,  as  required 
by  Sec.  51,  Ch.  Y9,  Rev.  Stat.  It  would  be.  preposterous  to 
hold  that  a  defendant,  who  before  suit  made  a  tender,  but 
when  sued  before  a  justice  of  the  peace  made  no  such  de- 
fense, and  who,  after  being  defeated  in  that  court  appealed 
to  the  Circuit  Court,  and  seeing  that  judgment  for  the 
amount  which  he  had  tendered  would  be  rendered  against 
him,  could  cast  the  plaintiff  into  the  entire  costs  of  both 
courts  by  simply  bringing  the  money  in  the  Circuit  Court 
and  making  proof  of  the  original  tender.  It  matters  not 
that  appellee  offered  no  evidence  before  the  justice.  He 
appeared  at  the  trial  and  moved  to  continue  the  cause.  If 
he  intended  to  rely  upon  such  a  defense  he  should  have 
made  it  there  and  brought  the  money  in,  instead  of  waiting 
until  appellant  had  incurred  the  expense  of  that  trial  and 
of  one  term  of  the  Circuit  Court.  The  judgment  of  the 
Circuit  Court  must  be  reversed,  and  judgment  is  rendered 
against  appellee  in  favor  of  appellant  for  the  amount  of 
$18.99  amount  of  damages  found  by  the  jury,  and  all 
costs  of  suit,  and  costs  of  this  court. 
p  Judgment  reversed. 


Jennet  Ducker  and  George  A.  Ducker 
Wear  &  Boogher  Dry  Goods  Co. 

Jurisdiction — Appellate  Courts — Freehold, 

This  court  has  no  jurisdiction  of  a  controversy  involving  a  freehold, 
and  it  does  not  matter  that  the  question  of  freehold  in  a  given  case  is 
only  one  of  law  to  be  determined  from  a  plea  filed. 

[Opinion  filed  June  24, 1892.] 
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AppfiAL  from  the  Circuit  Court  of  "Will  County;  the  Hon. 
George  W.  Stipp,  Judge,  presiding. 

Messrs.  Hill,  IIavek  &  Hill,  for  appellants, 

Messrs.  Donahoe  &  McNaitghton,  for  appellee. 

Per  Curiam.  This  was  a  case  wherein  the  appel- 
lants were  intei-pleaders  in  an  attachment  suit  wherein 
appellee  was  attaching  creditor  of  John  J.  Ducker,  on  an 
attachment  issued  out  of  the  Will  County  Circuit  Court,  aujl 
wherein  it  had  levied  on  the  real  estate  in  question  claimed 
to  be  the  property  of  John  J.  Ducker.  Appellants,  by  leave 
of  the  court,  filed  their  plea  of  interpleader  under  Sec.  29, 
Chap.  11,  R.  S.  1874,  page  157,  wherein  they  claim  a  free- 
hold interest  in  the  said  real  estate,  bv  virtue  of  the  last 
will  and  testament  of  James  Ducker,  deceased.  The  will 
accompanies  the  plea.  The  appellee  demuri'ed  to  the  plea 
of  interpleader,  the  court  sustained  the  demurrer  and  en- 
tered judgment  in  the  attachment  against  the  defendant  in 
attachment.  The  issue  raised  by  the  plea  and  the  will, 
which  was  a  part  of  it,  was,  did  the  will  give  ap})ellants  an 
interest  in  the  real  estate,  that  was  a  present  and  vested 
interest  in  the  property  levied  on  as  that  of  John  J.  Ducker, 
paramount  to  all  interests  of  the  latter  ? 

The  objection  is  raised  by  appellee  that  jio  appeal  or 
writ  of  error  would  lie  to  the  Circuit  Court  to  or  from 
this  court,  under  Sec.  8  of  the  Apj^ellate  Court  Act,  Chap. 
110,  R.  S.,  for  the  reason  that  a  freehold  is  involved.  We 
must  hold  with  appellee  on  that  question.  We  think  a 
freehold  is  directly  involved.  The  demurrer  calls  upon  the 
court  to  decide  whether  or  not  appellants  have  a  present 
vested  interest  in  the  land  superior  to  any  and  all  claim  of 
John  J.  Ducker,  who,  it  is  claimed,  has  a  vested  remainder 
in  the  real  estate  levied  on. 

It  is  true,  in  deciding  upon  appellants'  title,  the  interest 
of  John  J.  Ducker  comes  into  consideration,  but  only  as 
an  incident  to  the  question  of  appellants'  title.  It  does  not 
matter  that  the  question  of  freehold  in  this  case  is  only  one 
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of  law,  to  be  determined  from  the  plea  itself.  The  statute 
raaJces  no  distinction  whether  such  question  to  be  decided 
be  one  of  law  or  fact. 

In  neither  case  does  this  court  have  jurisdiction.   Monroe 
V.  Van  Meter,  100  III.  347. 

The  motion  to  dismiss  is  therefore  sustained  and  the 
appeal  dismissed. 

Aj>j>eal  dismissed. 
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V. 

O.  A.  Resseter, 

statute  of  Frauds — Promise  to  Pay  Debt  of  Another — Principal  and 
Surety. 

If  an  act  promised  to  be  done  is,  in  its  consequences,  to  operate  as  a 
discharge  of  a  debt  of  another,  the  circuity  of  the  process  by  which  that 
object  is  proposed  to  be  eifected  does  not  vary  tlie  rule  that  the  promise, 
not  to  be  within  the  statute  of  frauds,  must  be  in  writing. 

A  guaranty  of  an  indemnity  to  a  surety  is  within  the  statute  of 
frauds. 

A  consideration  that  will  take  a  case  out  of  the  statute  of  frauds  must 
be  such  a  consideration  as  wiU  make  the  collateral  debt,  agreed  to  be 
paid,  the  debt  of  the  promisor.    It  must  be  an  original  undertaking. 

[Opinion  filed  August  3,  1892.] 

Appeal  from  the  Circuit  Court  of  Lee  Countv;  the  Hon. 
John  D.  Ckabtkee,  Judge,  presiding. 

Messrs.  O'Brien  &  O'Brien,  for  appellant. 

The  alleged  promise  to  get  a  chattel  mortgage  upon  Ole 
Severson's  proi^erty  was  without  consideration. 

The  alleged  promise  to  obtain  a  mortgage  from  Severson 
was  a  promise  to  answer  for  the  debt  or  default  of  another, 
and  not  being  in  writing,  was  within  the  statute  of  frauds 
and  perjuries,  and  void.     Scott  v.  Thomas,  1  Scam.  59 ;  1 
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Smith's  Lead.  Cas.,  536-537  (9th  Am.  Ed.) ;  Browne  on  Stat. 
Frauds,  Sec.  134,  152;  Kingsley  v.  Balcome,  4  Barb.  131 ;  8 
Am.  and  Eng.  Encyclopedia  of  Law,  679 ;  Carville  v.  Crane, 
5  HiU  (N.  Y.),  484 ;  S.  C.  40  Am.  Dec.  364,  followed  in  Dee 
V.  Downs,  54  Iowa,  589 ;  May  v.  Williams,  91  Miss.  125 ;  S, 
C,  48  Am.  Rep.  80. 

Contracts  of  indemnity  to  a  surety  are  within  the  statute. 
Brand  v.  Whelan,.18  111.  App.  190. 

On  the  principle  that  a  pleading  is  to  be  taken  most 
strongly  against  the  pleader,  the  promise  set  forth  in  the 
original  and  first  amended  special  counts  must  be  taken  to 
have  been  by  parol,  and  the  counts  were  therefore  subject 
to  special  demurrer.  Mager  et  al.  v.  Hutchinson,  2  Gilm. 
269. 

The  objection  that  the  contract  sued  upon  is  an  agree- 
ment that  should  be  in  writing,  because  it  is  a  promise  to 
pay  the  debt  of  another,  may  be  presented  by  an  exception 
to  the  ruling  of  the  court  in  admitting  or  excluding 
evidence,  or  giving  or  refusing  to  give  instructions,  or  by  a 
demurrer.    Hawley  v.  Dawson,  16  Oregon,  344. 

There  was  no  new,  original  or  independent  consideration 
to  support  Waterman's  promise,  and  take  it  out  of  the 
statute  of  frauds.  Fieldman  on  Com.  Paper,  Sec.  164;  Eddy 
V.  Roberts,  17  111-  505;  Murto  v.  McKnight,  28  111.  App.  238; 
Stewart  v.  Jerome,  71  Mich.  201;  Townsend  v.  Lang,  77 
Pa.  St.  143;  Graham  v.  Mason,  17  111.  App.  399;  Home 
Natl.  Bank  v.  Waterman,  30  111.  App.  549;  Clapp  v.  Webb, 
52  Wis.  642;  note  to  Packer  v.  Benton,  95  Am.  Dec.  250; 
note  to  Lookout  Mountain  R.  R.  Co.  v.  Houston,  2  S.  W. 
Rep.  37;  note  to  Clay  v.  Tyson,  26  N.  W.  Rep.  242. 

Proof  of  the  alleged  promise  is  inadmissible  under  the 
rule  forbidding  parol  evidence  to  vary  or  contradict  a  writ- 
ten contract.  Brandt  on  S.  &  G.,  Sec.  226;  First  Natl.  Bank 
V.  Whitman,  66  111.  338;  Harris  v.  Galbraith,  43  111.  309;  Lane 
V.  Sharpe^  3  Scam.  572;  Penny  v.  Graves,  12  111.  287;  Har- 
low V.  Boswell,  15  111.  56;  Foy  v.  Blackstone,  31  HI.  538; 
Hypes  V.  Griffin,  89  111.  136;  2  Suth.  on  Dam.,  j).  146,  and 
cases  cited;  Randolph  on  Com,  Paper,  Sees.  782,  783;  Foster 
V.  Clifford,  44  Wis.  570;  Gilbert  v.  Ballou,  Jr.,  29  Vt.  296. 
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The  agreement  as  claimed  amounted  to  an  agreement  to 
indemnity  against  a  loss  or  damage,  not  liability,  and  if  other- 
wise good,  no  cause  of  action  would  accrue  under  it,  until 
appellee  actually  paid  the  judgment.  Gilbert  v,  Wyman,  1 
Comstock,  550;  S.  C,  49  Am.  Dec.  359,  and  note. 

Messrs.  Dixon  &  Bethea,  for  appellee. 

The  contract  was  not  within  the  statute  of  frauds.  It 
was  not  a  promise  to  pay  the  debt  of  another.  Browne  on 
Statute  of  Frauds,  Sec.  177;  Brandt  on  Suretyship,  Sec- 
60;  Bushell  v.  Beavan,  1  Bing.  (N.  C.)  103;  Jarmain  v. 
Algar,  2  C.  &  P.  249;  Towne  v.  Grover,  9  Pick.  305; 
Marion  v.  Faxon,  20  Conn.  486;  Williams  v.  Leper,  3 
Burr.  1886;  Bank  v.  Chalmers,  24  N.  E.  Rep.  (N.  Y.)  848; 
1  Reed  on  Stat,  of  Frauds,  Sec.  34;  Throop's  Verbal  • 
Agreements,  Sec.  114;  Tighe  v.  Morrison,  22  N.  E.  Rep. 
(N".  Y.)  165;  3  Parsons,  Cont.,  22;  Smith's  L.  C,  Vol.  1, 
Pt.  1,  536.  '      . 

It  is  not  an  attempt  to  vary  a  written  contract  by  parol 
evidence;  it  is  an  attempt  to  enforce  an  independent  con- 
tract. Waterhouse  v.  Kendall,  11  Gush.  128;  Stacey  v. 
Kemp,  97  Mass.  166;  Hodgkins  v.  Moulton,  100  Mass. 
311;  Brandt  on  Suretyship,  Sec.  352;  Kulenkamp  v. 
Groff  (Mich.),  40  N.  W.  Rep.  59. 

There  was  a  consideration  for  the  promise  of  Waterman 
to  get  the  mortgage.  It  was  the  signing  of  the  new  note 
by  Resseter.  That  was  a  good  consideration.  Buchanan 
V.  International  Bank,  78  111.  500;  Burch  v.  Hubbard,  48  111. 
1G4;  Anderson's  Law  Dictionary,  231;  Brandt  on  Suretyship, 
Sec.  213;  Carroll  v.  Nixon,  4  W.  &  S.  (Pa.)  517;  Carman  v. 
Noble,  9  Penna.  St.  366;  Home  Nat.  Bank  v.  Waterman, 
25   N.  E.  R.  648. 

The  instructions  for  appellee  were  properly  given.  Up- 
stone  V.  People,  109  111.  169:  Sacket  on  Instructions  (2d 
Ed.),  25 ;  Latham  v.  Roach,  72  111.  182. 

It  was  proper  to  cross-examine  Ole  Severson  on  question 
as  to  whether  he  had  promised  Resseter  to  give  him  a 
mortgage. 
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The  case  should  be  aiflrmed  because  the  evidence  sustains 
the  proposition  that  Waterman  promised  Resseter  to  obtain 
a  mortgage  on  Severson's  property,  and  he  failed  to  do  so, 
and  the  failure  was  a  damage  to  the  appellee  to  the  amount 
of  the  judgment. 

It  was  proper  to  prove  payment  after  the  beginning  of 
the  suit.  1  Sutherland  on  Damages,  190 ;  2  Sutherland  on 
Damages,  602-3,  note  2;  Osgood  v.  Osgood,  39  K  H.  209; 
Sedgwick  on  Meas.  Dam.,  378;  Brandt  on  Surety,  See.  191. 

Mb.  Justice  Laoey.  The  appellee  sued  the  appellant  in 
an  action  of  assumpsit  in  the  Circuit  Court  on  a  cause  of 
action  set  up  in  the  declaration  in  substance,  that  appel- 
lant, in  consideration  that  appellee  would,  as  surety,  sign, 
execute  and  deliver  to  appellant  a  promissory  note  of  $25o 
theretofore  made  by  Ole  and  John  Severson  to  appellant, 
dated  February  15,  1889,  and  due  in  one  year,  agreed  with 
appellee  to  f ortliAvith  take  from  Ole  Severson  a  chattel  mort- 
gage on  the  latter's  personal  property,  sufficient  in  value  to 
secure  the  payment  of  the  same  note,  and  also  one  of  like 
amount  given  by  the  same  parties,  Ole  and  John  Severson 
and  appellee,  to  appellant,  dated  November  15,  1888,  and 
due  in  one  vear. 

It  was  averred  in  the  declaration  that  Ole  Severson  had, 
at  the  time  covered  by  the  agreement,  sufficient  personal 
property  unincumbered  to  secure  the  payment  of  both  the 
notes,  and  was  ready  and  willing  to  give  the  mortgage; 
and  further  averred  that  appellant  promised  to  indemnify 
and  save  harmless  the  appellee  as  surety;  and  appellee,  con- 
fiding in  the  promises,  executed  as  surety  and  delivered  to 
appellant  the  8350  note  dated  February  15,  1889,  which  ap- 
pellant afterward,  and  before  its  maturity,  assigned^ together 
with  the  $250  note  dated  November  15, 1888,  also  before  its 
maturity;  and  that  Ole  and  John  Severson  were  insolvent,  and 
appellee  solvent,  and  legally  bound  to  pay  both  notes;  that 
appellant  did  not,  nor  would,  take  a  chattel  mortgage  from 
Ole,  and  did  not,  nor  would,  indemnify  the  appellee  as 
promised,  and  appellee,  relying  on  such  promises,  did  not 
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secure  his  debt  from  the  Seversons,  etc.  The  declaration  fur- 
ther avers  that  judgments  were  rendered  against  ai)pellee  on 
the  notes  in  question  May  1,  1891,  for  the  amount  of  both 
notes  in  favor  of  the  assignee  and  owner,  Ella  W.  Water- 
man, etc. 

The  appellant  pleaded  the  general  issue  and  the  statute  of 
frauds  and  perjuries ;  that  the  promise  sued  on  was  not  in 
writing  and  was  the  promise  to  pay  the  debt  of  another.  The 
case  was  tried  by  a  jury,  which  found  a  verdict  for  the  ap- 
pellee for  $583,  the  amount  of  the  principal  and  interest  on 
^he  notes  on  which  he  was  sectirity.  Judgment  was  ren- 
dered on  the  verdict,  and  appeal  is  taken  by  appellant  to  this 
court. 

It  appears  from  the  evidence  that  the  original  note  given 
by  appellee  as  security  of  the  Seversons,  was  for  $500  in 
1887,  and  one-half  of  it  was  renewed  in  1888,  and  the  other 
half  in  1889,  and  the  last  one  was  given  and  renewed  Feb- 
ruary 15,  1889,  due  in  one  year,  and  that  on  the  occasion  of 
the  giving  of  this  last  one  the  claimed  promise  in  question 
was  made. 

We  think  the  preponderance  of  the  evidence  fairly  sustains 
the  verdict  as  to  the  essential  points  relied  on  by  appellee 
for  recovery  as  set  forth  in  the  declaration,  to  wit,  the  giving 
of  the  renewed  note  in  question,  and  in  consideration  of  its 
execution,  the  agreement  on  the  part  of  the  appellant  to  pro- 
cure a  chattel  mortgage  from  Ole  Severson  in  amount  suffi- 
cient to  secure  and  indemnify  the  appellee  to  the  extent  of 
the  two  notes ;  that  Ole  Severson  had  property  abundantly 
sufficient,  to  secure  the  notes  and  all  other  claims  against 
him  by  appallant  and  other  secured  claims  on  it;  that 
appellant  failed  to  secure  the  notes  as  he  had  agreed;  that 
the  principals  had  become  insolvent  and  appellee  could  not 
make  anything  out  of  them,  and  that  he,  since  this  suit  was 
commenced  and  before  trial,  had  paid  off  said  notes  to  the 
assignee  of  appellant,  their  full  amount  and  interest  amount- 
inor  to  the  verdict. 

It    is   tru3   app3llant   testified,  and  was  supported   by 
James  C.  McConaughty,  that  he  extended  the  time  of  the 
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payment  of  the  note  at  appellee's  request,  and  for  his 
accommodation,  and  only  promised  to  try  to  get  a  mortgage; 
but  his  testimony  is  contradicted  by  appellee  and  at  least 
threfe  other  reputable  witnesses  who  were  present  and  who 
testified  that  appellee  refused  to  sign  a  renewal  note  till 
appellant  absolutely  promised  him  to  procure  the  mortgage 
from  Ole  Severson,  and  we  think  the  jury  were  justified  in 
the  verdict  so  far  as  the  facts  are  concerned. 

The  main  question  presented  by  this  record  is,  whether 
the  promise  sued  on  is  within  the  statute  of  frauds  as  being 
a  promise  to  pay  the  debt  of  another,  and  in  case  it  is  not 
within  the  statute,  whether  there  was  any  consideration  for 
the  promise  to  procure  a  chattel  mortgage  from  Ole  Se  per- 
son for  appellee's  benefit,  as  charged  in  the  declaration. 

These  questions  of  law  were  properly  raised  in  the  court 
below  and  decided  by  the  trial  court  adversely  to  appellant. 
The  same  questions  are  raised  here  in  argument  by  counsel 
for  appellant,  and  many  authorities  cited  to  show  that  the 
case  falls  within  the  statute  of  frauds,  and  many  of  them  ap- 
parently in  his  favor.  There  seems  not  to  be  entire  har- 
mony in  the  decisions,  yet  upon  careful  examination  of  the 
authorities,  thev  do  not  seem  to  be  as  irreconcilable  as  would 
seem  upon  a  less  critical  examination.  The  contract  sued 
on  here  may  be  reviewed  in  two  different  respects :  First, 
as  a  promise  on  the  part  of  appellant  as  a  guaranty  to  ap- 
pellee that  he  would  himself  pay,  in  behalf  of  the  principal, 
a  portion  of  the  notes  signed  by  the  latter  as  surety, 
payable  to  the  former,  equal  to  the  value  of  the  personal 
property  of  Ole  Severson,  after  appellant's  and  other 
secured  debts  were  paid,  be  that  the  entire  value  of  the 
notes  or  less ;  and  second,  in  substance  a  guaranty  by  the 
same  party  of  immunity  to  appellee  against  his  liability  as 
suretv  for  Seversons  on  the  notes  to  the  same  extent. 
Whatever  other  courts  may  have  decided  as  to  the  nature  of 
similar  agreements,  as  to  whether  they  are  to  be  regarded 
as  a  promise  to  pay  the  debt,  or  in  the  nature  of  agreements 
to  answer  for  the  default  or  miscarriage  of  another  party, 
our  own  Supremo  Court  has  held  them  to  be  in  substance 
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promises  and  agreements  of  that  nature.  Scott  v.  Thomas, 
1  Scam.  59,  was  a  case  where  Thomas,  holding  a  note 
on  two  parties,  of  which  Scott  was  not  a  party,  received  a 
verbal  agreement  from  Scott  that  if  Thomas  would  not  sue 
said  note  and  forbear  its  collection,  and  if  the  makers  did 

4 

not  pay  it  by  the  next  term  of  court,  he,  Scott,  would  fore- 
close a  mortgage  which  he  held  from  the  makers  of  the 
note,  upon  a  tract  of  land,  and  that  Thomas  might  buy  it  in 
at  $1.25  per  acre,  if  it  would  not  sell  for  more ;  and  aftfer 
paying  his  own  debt,  pay  the  surplus,  if  any,  to  Scott;  and 
Thomas  forbearing,  Scott  failed  to  perform  his  agreement, 
ilence  suit  was  brought  on  the  contract.  The  statute  of 
frauds  was  pleaded  by  Scott,  and  recovery  was  had  and  the 
case  appealed  to  the  Supreme  Court.  The  court  held  that  the 
case  came  within  the  statute.  The  court  says,  in  passing  on 
the  case :  "  A  distinction  was  attempted  to  be  drawn  between 
a  promise  to  pay  the  debt  of  another  and  a  promise  to  do 
some  collateral  act  by  which  such  payment  might  be 
obtained.  No  such  distinction,  however,  is  recognized  by 
any  of  the  cases  relied  on,  nor  does  any  such  exist.  If  the 
act  promised  to  be  done  is  in  its  consequences  to  operate 
as  a  discharge  of  a  debt  of  another,  the  circuity  of  the  proc- 
ess by  which  that  object  is  proposed  to  be  ejffected  does 
not  vary  the  principle  of  the  case."  The  court  held  the 
agreement  was  clearly  within  the  statute  of  frauds  and  per- 
juries. It  further  says:  "The  distinction  in  relation  to 
promises  under  that  branch  of  the  statute  applicable  to  the 
case  is,  that  where  the  moving  consideration  of  the  promise 
is  the  liability  of  a  third  person,  there  the  promise  must 
be  in  writing ;  but  if  there  is  a  new  consideration  moving 
from  the  promisee  to  the  promisor,  as  where  he  gives  up 
some  lien  or  security,  there  the  superadded  consideration 
makes  it  a  new  agreement,  for  the  performance  of  which 
no  third  person  is  liable,  and  consequently  is  not  within  the 
statute."  This  case  was  quoted  with  approval  in  Power 
V.  Kankin,  114  111.  52,  where  the  latter  principle  was 
re-announced  and  applied.  We  have  no  intimation  in  any 
ca«e  decided  in  our  Supreme  Court  where  the  principle 
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announceti  in  Scott  v.  Thomas,  supra,  has  been  overruletl  or 
modified,  and  we  are  obliged  to  take  it  as  the  stated  law  of 
this  State. 

We  can  not  see  how  the  statute  of  frauds,  if  it  is  to  have 
a  reasonable  and  fair  interpretation,  can  be  otherwise  inter- 
preted in  respect  to  the  point  in  question.  The  case  of  Bush- 
ell  V.  Beavan,  1  Bing.  (X.  C.)  103,  is  cited  by  ai)pellee  to 
show  a  stricter  rule,  as  held  bv  the  court  of  En^-lish  Common 
Pleas  in  the  construction  of  the  statute  of  frauds  in  regard 
to  the  point  in  question,  than  held  in  this  State.  The  facts 
are  so  dissimilar  that  we  can  hardly  regard  the  case  in 
conflict  in  principle  or  in  point.  We  liave  not  a  full  state- 
ment of  the  case  before  us,  but  from  what  is  gathered  from 
the  remarks  of  the  court,  we  are  informed  that  the  defend- 
ant undertook  that  *'  M. "  should  guarantee  to  plaintiff  a 
certain  freight  bill  due  him  under  charter  party  from  "  L.  •' 
This  promise  was  made  without  "  L. "  ever  engaging  "  M. "" 
to  sign  it  nor  had  "  M. "  agreed  to  give  it.  Therefore  there 
was  no  default  for  wliicli  tlie  defendant  made  himself  liable, 
but  he  rendered  himself  so  on  his  own  immediate  contract, 
as  we  supj>ose,  upon  a  consideration  passing  between  himself 
and  plaintiff.  The  court  says :  ''  There  was  therefore  no 
default  of  anv  one  for  which  the  defendant  made  himself 
liable."  The  case  of  Jannain  v.  Algar,  2  C.  ct  P.  249,  was 
to  the  same  effect.  The  case  did  not  come  within  the 
statute  because  the  person  for  whom  the  defendant  agreed 
to  act  as  guarantor,  was  not  himself  liable.  Therefore  the 
defendant's  undertaking  was  held  to  be  original  and  not 
collateral  to  any  princi})al,  for  there  was  none.  The  case 
of  Bushell  V.  Beavan,  Aupra,  was  disapproved  in  Carville  v. 
Crane,  5  Hill,  4S3.  The  case  of  Towne  v.  Grover,  9  Pick. 
305,  held  that  Avhere  a  party  building  a  house  and  agreeing 
verbally  with  the  j)laintiff  to  let  him  know  before  he  settled 
with  the  builder,  and  he  failed  to  keep  his  promise,  that  the 
case  did  not  come  within  the  statute  of  frauds;  that  it  was 
an  independent  agreement;  appellee  cites  in  the  same  line, 
Tighe  V.  ]Morrison  (N.  Y.),  22  N.  E.  Eep.  101.  There  the 
defendant  asked  the  plaintiff  to  sign  an  administrators 
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bond  and  stated  to  him  orally  that  he  would  guarantee 
him  against  loss.  The  defendant  was  administrator  as  well 
as  another  person.  The  plaintiff  was  requested  to  pay  the 
bond  on  the  default  of  the  other  co-administrator,  one 
Dowdall,  in  failing  to  pay  over  to  the  creditors  of  the  estate 
the  money  due  them.  The  court  held  that  this  was  an 
original  undertaking  on  the  part  of  defendant,  who  was 
sued  on  his  guaranty.  The  court  admits,  in  its  opinion, 
that  the  question  was  a  doubtful  one  and  that  the  decisions 
upon  it  were  at  variance,  but  think  the  weight  of  the 
authority  is  in  favor  of  its  decision.  The  decision  is  put 
upon  the  ground  that  Dowdall,  at  the  time  that  the  bond 
was  signed,  was  under  no  legal  obligation  to  the  plaintiff 
until  "  by  his  default  he  had  compelled  him  to  pay  the  bond, 
and  then  his  liability  arose,  not  out  of  any  promise  on  his 
part,  but  sprang  from  operation  of  law  from  the  fact  of 
payment  only."  The  court  further  holds  there  must  be  a 
liability  at  the  time  the  collateral  agreement  is  entered  into, 
else  there  is  nothing  to  which  the  agreement  can  be  collateral. 
"With  due  respect  to  the  court  deciding  that  case,  we  are 
compelled  to  observe  that  we  are  unable  to  see  the  force  of 
the  logic  which  leads  to  the  result  attained.  The  defend- 
ant in  that  case  undertook,  in  substance,  to  stand  good  for 
the  debt,  default  or  miscarriage  of  Dowdall  in  any  of  his 
duties,  one  of  which  was  the  payment  of  the  money  coming 
to  his  hands  by  virtue  of  his  office  as  administrator,  to  the 
parties  entitled  thereto.  At  the  same  time  the  plaintiff  had, 
by  signing  the  bond,  guaranteed  that  he  would  do  that. 
Dowdall  did  not  become  the  debtor  of  the  plaintiff  simply 
and  only  by  the  fact  that  the  plaintiff  had  paid  the  bond. 
It  was  his  default,  and  the  fact  of  payment  and  terms  of 
the  bond  that  made  the  plaintiff  liable,  and  the  implied 
promise  of  Dowdall  to  recompense  the  plaintiff  in  case  he 
was  damnified  on  account  of  the  former's  act.  We  do  not 
understand  that  when  the  statute  of  frauds  uses  the  words, 
default  of  another,  it  means  defaults  already  occurred,  but 
any  default  that  may  take  place  in  the  future.  Es])ecially 
where  the  foundation  is  laid,  and  it  is  in  contemplation  that 
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there  may  be  a  default  for  which  the  security  is  liable  under 
a  contract  like  the  one  in  that  case.  Otherwise  any  one 
might  be  held  on  any  official  or  administrator's  bond  under 
a  verbal  agreement,  where  he  simply  contracts  to  stand  bail 
for  further  performance  of  the  obligation  of  the  principal 
therein. 

It  is,  however,  we  think,  settled  in  this  State  that  a 
guaranty  of  an  indemnity  to  a  surety  is  within  the  statute 
of  frauds.  It  is  in  fact^nd  in  substance  an  agreement  by  a 
third  party  with  the  security  of  such  third  party  that  he  will 
pay  the  debt  for  wliich  the  security  is  liable,  that  is,  the 
princij)al  debt,  and  thereby  release  the  security.  Such  was 
held  to  be  the  law  in  the  case  of  Brand  v.  Whelan,  18  111.  Apj). 
186,  in  which  it  is  said  that  "  it  has  been  the  subject  of  very 
great  and  perplexing  discussions,  both  in  this  country  and 
in  England,  and  very  different  conclusions  have  been 
reached  by  different  courts.  But  the  weight  of  the 
American  decisions,  at  least,  seems  to  be  in  favor  of  apply- 
inof  the  statute  of  frauds  to  contracts  of  this  character." 
Citing  1  Reed  on  Statute  of  Frauds,  Sec.  144.  See  also  1 
Smith's  Leading  Cases,  411;  May  v.  Williams,  61  Miss.  12^-^ 
Ferrel  v.  Maxwell,  28  Ohio  St.  383;  Bissig  v.  Britton,  5l5 
Mo.  204;  Dow  v.  Swett,  134  Mass.  140.  Therefore  the  case 
of  Tighe  V.  Morrison,  supra,  can  not  be  regarded  as  authority 
in  a  case  like  the  one  at  bar,  where  a  surety  is  guaranteed 
against  his  contract  of  indemnity.  The  implied  obligation 
to  him  on  the  part  of  the  maker  of  the  note  or  obligation 
to  pay  him  in  case  he  is  compelled  to  pay  the  debt  by  virtue 
of  his  ffiiaranty,  is  regarded  as  a  sufficient  direct  debt  on  the 
part  of  the  maker  of  the  obligation  to  come  within  the 
provisions  of  the  statute  of  frauds.  It  is  contended,  how- 
ever, by  the  appellant,  that  there  was  a  new  consideration 
moving  between  the  appellee  and  the  appellant  to  take  the 
case  out  of  the  statute  of  frauds.  It  is  insisted,  because 
appellant  signed  a  new  note  and  extended  the  time  of  pay- 
ment one  year,  he  therefore  relinquished  a  right  which  he 
had  to  pay  off  the  note  which  was  renewed  and  .proceed 
against  the  principal  maker  of  the  note,  Ole  Severson;  that 
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it  was  a  promise  for  a  promise,  etc.  And  that  it  was  an 
advantage  also  to  the  appellant  because  he  could  get  in- 
terest on  his  ^loney  for  another  year,  and  because,  as  it  is 
claimed,  he  would  be  enabled  to  procure  security  from 
Severson  for  an  unsecured  claim  of  about  $80.  It  is  not 
insisted  here  by  plaintiflPs  attorney  that  appellant  released 
any  liens  upon  any  property  of  Severson's.  We  do  not 
think  that  any  new  consideration  was  shown  by  the  e^adence 
in  this  case,  admitting  everything  pif)ven  which  the  evidence 
tends  to  show,  that  would  take  the  case  out  of  the  statute 
of  frauds.  It  is  not  every  consideration  that  will  take  the 
case  out  of  the  statute  of  frauds,  but  it  must  be  such  a 
consideration  as  will  make  the  collateral  debt  agreed  to  be 
paid,  the  debt  of  the  promisor.  It  must  be  an  original 
undertaking.  As  it  is  said  in  Eddy  v.  Roberts,  17  111.  505, 
"A  consideration  is  necessary  to  support  all  promises,  for 
without  such  consideration  no  action  can  be  maintained 
upon  them,  whether  in  writing  or  not ;  *  *  *  the  statute 
does  not  change  the  common  law  in  this  respect,  but  adds 
the  requisition  that  the  promise  be  in  writing.  Where 
the  principal  and  the  collateral  contracts  are  made  at  the 
same  time,  the  credit  given  to  a  consideration  passing 
between  the  principal  parties  may  be  sufficient  to  sustain 
the  collateral  promise,  but  such  promise  must  be  in 
writing.  In  some  of  the  cases  it  is  said  that  the  promise 
is  an  original  one  and  therefore  not  within  the  statute, 
where  the  promise  arises  out  of  some  new  and  independent 
consideration  moving  between  the  newly  contracting  parties. 
This  general  language  seems  to  me  to  overlook  an  essen- 
tial requisite  to  a  valid  promise  or  contract — a  consideration 
— and  to  strip  the  statute  of  that  protection  it  was  in- 
tended to  afford  in  the  prevention  of  wrongs  to  third 
persons,  by  the  setting  up  of  fictitious  contracts  and  main- 
taining them  by  perjury.  A  close  examination,  however,  of 
the  cases  where  similar  language  occurs,  will  disclose  that 
many,  if  not  most  of  them,  were  where  the  creditor  had  a 
subsisting  lien  or  security  for  the  debt  which  was  given 
up  for  the  benefit  of  the  defendant,  where  the  creditor  dis- 
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charged  the  original  debt,  where  by  some  transaction  of 
the  debtor  a  trust  was  created  to  be  executed  by  the  de- 
fendant in  favor  of  the  plaintiff,  or  where  the  promise 
M^as  made  to  the  debtor  for  tlie  payment  of  his  debt  to 
the  plaintiff."  It  is  further  laid  down  as  a  general  rule 
by  the  very  able  Judge  Skinner  who  wrote  the  opinion, 
that  "  if  another  is  primary,  or  principal  debtor,  and  rela- 
tions of  debtor  and  creditor  remain  unchanged  both  as  to 
the  right  and  to  the  rehied\%  and  no  trust  is  created  by  the 
transaction  out  of  which  the  promise  arises,  such  promise 
is  in  its  nature  collateral  and  not  original.  If  the  debt  be 
paid  or  duty  performed  by  him  who  was  primarily  lia- 
ble, the  incident  or  collateral  promise  is  of  no  force  for 
any  purpose;  there  is  nothing  remaining  on  which  it  can 
operate." 

If  we  test  the  case  by  the  rules  above  laid  down  by  our 
Supreme  Court  and  which  have  never  been  changed  by 
any  subsequent  opinion,  we  think  the  appellant  entirely 
fails  to  establish  any  new  consideration.  By  his  signing 
the  renewal  notes  it  was  just  the  same  as  though  no  former 
note  had  been  given.  It  was  still  a  subsidiary  contract,  col- 
lateral to  and  dependent  upon  the  debtor's  liability  of 
another,  to  wit,  Severson's.  Tlie  same  arguments  could  bo 
advanced  to  show  a  new  and  independent  consideration  suf- 
ficient to  take  the  case  out  of  the  statute  of  frauds,  if  the 
note  in  question  had  been  signed  for  the  first  time,  for  it 
could  have  been  said  with  more  force  that  appellant  wohld 
not  have  signed  the  note  at  all  if  ap])ellee  had  not  agree<l 
to  indemnify  him  out  of  the  property  of  Severson,  Avhereas, 
as  it  was,  he  was  already  liable  on  the  original  note,  and 
only  signed  the  new  note  and  gave  up  his  right  to 
immediate  payment.  As  to  the  agreement  for  the  ex- 
tension of  time,  whereby  appellee  might  secure  the 
interest  on  his  money  for  another  year,  that  contract 
must  be  referred  to  the  original  debtor,  who  alone  re- 
ceived the  money  and  made  the  principal  agreement  with 
appellee  to  keep  the  money  another  year.  The  only  con- 
nection appellant  could  have  with  it  was  to  guarantee  the 
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payment  at  the  end  of  the  year.  His  was  a  collateral  promise 
only.  As  to  the  claim,  that  appellant  secured  an  oppor- 
tunity by  the  extension  to  get  an  unsecured  claim  secured, 
that  was  no  part  of  the  consideration  for  the  extension  or 
renewal  of  the  note.  It  was  not  so  expressed  or  so  under- 
stood between  appellant  and  appellee ;  and  even  if  it  had 
been,  it  was  a  mere  incident  to  the  principal  transaction,  and 
could  not  avail  appellant.  We  also  cite  Hite  v.  Lewis,  17 
IlL  88;  Murto  v.  McKiiight,  28  111;  App.  238.  The  case  of 
Powera  V.  Kankin,  114  111.  52,  cited  by  appellant,  simply  car- 
ries out  the  principles  in  the  above  cases  cited  from  our  Su- 
preme Court,  and  in  no  wise  conflicts  with  them.  That  was 
a  case  where  security,  in  the  nature  of  a  chattel  mortgage, 
was  given  up,  and  Powers  in  consideration  thereof  agreed 
to  pay  the  debt  and  took  the  property.  That  case,  however, 
is  opposed  to  the  very  able  opinion  in  Corkins  v.  Collins, 
16  Mich.  478.  We  find  no  case  reported  in  the  Illinois  i-eports, 
or  any  other  rejiorts,  that  comes  anywhere  near  supporting 
an  oral  promise  to  pay  the  debt  of  another  on  an  original 
consideration  like  the  one  claimed  here.  We  cite  further 
the  case  of  the  Home  National  Bank  v.  Waterman,  30  111. 
App.  549.  Affirmed  in  134  IlL  461.  There  is  no  evidence 
in  the  record  that  appellee  required  appellant  to  refrain 
from  taking  a  chattel  mortgage  from  Severson  for  himself, 
lie  could  have  done  so  at  any  time  had  he  seen  proper, 
lie  was  under  no  contract  not  to  do  so.  At  best  it  was  a 
mere  prospective  benefit  which  he  might  or  might  not  at- 
tain. IIa\dng  determined  that  the  promise  sued  on  in  this 
case  is  within  the  statute  of  frauds  and  void,  it  follows  that 
the  court  below  erred  in  not  sustaining  appellant's  motion 
to  exclude  the  evidence  from  the  jury,  and  to  render  judg- 
ment against  appellee  for  costs.  The  Judgment  of  the 
court  below  is  therefore  reversed. 

Judgment  reversed. 

Judge  Cartweight  took  no  part  in  the  decision  of  this 
case. 
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Mahy  Anderson 

V. 

Andrew  Anderson. 

Separate  Maintenance— Conduct  of  Parties— Complainant  Not  Free 
from  Fault. 

If  a  complainant  in  a  bill  for  separate  maintenance  is  |E?uilty  of  mLs- 
conduefc,  which  materially  contribubt^l  to  produce  the  conditions  of  which 
s.ie  complains  as  justifying  tlie  separation,  then  she  is  not  without  fault 
within  the  meaning  of  tlie  statute,  and  is  not  entitled  to  a  decree. 

[Oi>inion  filed  December  12,  1802.] 

In  error  to  the  Circuit  Court  of  Bureau  County;  the  Hon. 
DoRRAKCE  DiBELL,  Juclge,  presiding. 

Messrs.  T.  F.  Clover  and  Eckles  &  Kyle,  for  plaintiff  in 
error. 

Mr.  EicHARD  M.  Skinner,  for  defendant  in  error. 

Mr.  Justice  Cartvvbight.  The  parties  to  this  suit  were 
married  in  Februaiy,  1S77.  It  was  a  second  experience  in 
the  marital  relation  for  each  of  them.  Both  were  of  mature 
years  and  had  children  of  tlicir  previous  marriages,  and  there 
Avasa  child  born  of  this  marriage.  Soon  after  this  iparriage, 
difficulties  arose  between  them,  and  continued  with  such 
frequency,  that  their  home  was  very  often  a  scene  of  dis- 
sension and  strife.  On  three  different  occiisions  the  wife 
left  her  husband,  intending  to  remain  away  from  him,  but 
through  the  intervention  of  friends,  she  twice  returned. 
The  last  time  that  she  left  him  was  in  January,  1890;  soon 
after  which  time  she  filed  the  bill  in  this  case  for  separate 
maintenance,  alleging  that  he  had  used  personal  violence 
toward  her  on  several  occasions,  and  that  by  abusive 
epithets  and  aggravating  conduct,  her  life  was  rendered  so 
miserable  that  she  was  obliged  to  leave  him.     An  answer 
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was  filed,  denying  all  charges  of  misconduct  contained  in 
the  bill.  Eeplication  being  filed,  the  cause  was  heard  and 
the  witnesses  were  examined  orally  before  the  court,  and 
the  bill  was  dismissed  at  her  cost  for  want  of  equity. 

The  evidence  shows  that  during  the  time  they  lived  to- 
gether they  were  quarreling  pretty  continuously  for  several 
years  before  the  final  separation.  Almost  any  subject 
seems  to  have  been  sufficient  to  afford  a  theme,  and  almost 
any  remark  a  pretext  for  dispute.  They  seem  to  have  been 
disposed  to  annoy  each  other.  He  was  determined  that  all 
the  household  affairs  should  be  regulated  by  him.  He 
testified  that  he  knew  how  to  run  the  kitchen,  how  to  make 
the  coffee  and  fry  the  meat,  and  that  he  Avanted  things  done 
according  to  his  plan.  lie  wanted  to  manage  and  give 
directions  concerning  the  churning,  cooking  and  other 
domestic  affairs,  and  claimed  that  right  of  control  and 
dictatorship  which  is  characteristic  of  the  petty  tyrant. 
The  first  occasion  of  her  leaving  him  was  when  she  had 
gone  from  home  to  spend  the  fourth  of  July,  and  as  he 
testified  he  "  gave  her  orders  to  come  home  early."  His 
orders  were  not  carefully  observed,  and  there  was  much 
trouble  in  consequence.  He  took  a  petty  revenge  by  selling 
their  buggy,  on  account  of  something  that  he  claimed  that 
she  had  said  about  him. 

While  the  husband  was  tyrannical,  the  wife  was  quarrel- 
some, and  took  part  wuth  much  vigor  in  the  domestic  war- 
fare. He  was  a  wealthy  farmer,  and  sent  a  wagon  to  bring 
her  twelve  miles,  \vithout  a  suitable  seat,  so  that  she  was 
compelled  to  ride  that  distance  on  a  board.  She  reproached 
him  and  he  said  that  his  first  wife  would  go  to  church  on  a 
board  and  it  was  good  enough,  whereupon  she  threw  hot 
coffee  on  him.  He  allowed  pigs  and  calves  to  run  in  the 
front  yard  and  destroy  the  sod  and  flowers,  to  her  annoy- 
ance; and  when  he  finally  built  a  fence  he  made  it  without 
a  gate  to  reach  the  wood  pile,  so  as  to  compel  her  and  her 
assistant  to  climb  the  fence  to  get  wood.  She  took  an  axe 
and  made  kindling  wood  of  his  fence  in  short  order.  She 
had  an  ungovemed  tongue,  which  she  used  with  great  free- 
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dom.  She  was  given  to  much  scolding  and  therebj'  provoked 
quarrels.  She  would  indulge  in  uncalled-for  and  unbecom- 
ing contradiction,  as  on  one  occasion  when  he  was  saying 
that  he  had  some  evidence  that  angels  communicated  Avith 
human  beings,  and  stated  that  his  dying  daughter  called  at- 
tention to  the  appearance  of  angels  in  the  room,  when  his 
wife  contradicted  him  and  said  that  he  lied  about  what  the 
dj'ing  daughter  said.  The  final  separation  occurred  at  a 
time  when  he  had  invited  a  minister  to  the  liouse,  whereat 
she  was  very  angry  without  any  justifiable  cause,  and  her 
conduct  was  very  discourteous.  In  the  moi'ning  after  the 
minister  had  spent  the  night  there,  she  provoked  a  quarrel 
by  a  remark  concerning  him,  and  she  testified  that  her  hus- 
band then  slapped  her  face.  The  husband  testified  that  she 
was  assaulting  him  with  a  broomstick  drawn  over  his  hea<l, 
and  that  he  swuno:  her  away  with  his  hand  in  self-defense. 
The  minister  arose  and  dressed  himself,  partly  out  of  doors, 
and  left,  and  she  also  left  the  premises.  The  above  occur- 
rences are  fair  samples  of  the  difiiculties  of  these  parties. 
She  testified  to  other  acts  of  personal  violence  occurring 
long  before  the  separation,  but  they  were  specifically  denied, 
and,  in  our  judgment,  are  not  proven. 

It  is  contended  on  the  part  of  plaintiff  in  error  that  the 
separation  which  resulted  from  these  causes  was  without 
her  fault,  and  that  she  is  therefore  entitled  to  separate  main- 
tenance. The  law  did  not  require  perfection  on  her  part, 
nor  that  she  should  be  so  entirely  blameless  that  her  conduct 
under  irritating  and  aggravating  conditions  should  be  wholly 
free  from  just  criticism,  but  if  she  was  guilty  of  misconduct 
which  materially  contributed  to  produce  the  conditions  that 
she  complains  of  as  justifying  the  separation,  then  she  was 
not  without  fault  within  the  meaning  of  the  statute.  We 
think  the  evidence  fully  justified  the  Circuit  Court  in  the 
conclusion  that  she  did,  by  continuous  scolding  and  quarrel- 
ing, materially  contribute  to  the  unhappy  condition  existin<j 
in  her  home,  which  she  relies  upon  to  justify  her  in  leaving 
it.  The  conduct  of  defendant  in  error  would  doubtless  be 
very  trying  to  any  woman,  however  reasonable  and  well- 
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disposed  she  might  be,  and  it  would  excuse  much  irritation 
and  justify  much  resistance  on  the  part  of  plaintiff  in  error, 
but  the  evidence  shows  that  she  was  unreasonably  conten- 
tious and  often  provoked  him  to  quarrels  which  would  not 
otherwise  have  occurred.  We  thinlc  that  under  these  cir- 
cumstances she  could  have  no  decree  for  separate  mainte- 
nance. 

A  motion  was  made  by  plaintiff  in  error  in  the  Circuit 
Court  for  an  allowance  to  enable  her  to  prosecute  an  appeal 
to  this  court.  The  motion  was  denied,  and  this  is  assigned 
as  error.  She  had  the  judgment  of  that  court  upon  the 
evidence  produced,  that  her  bill  was  without  equity.  We 
concur  in  that  conclusion.  The  motion  for  an  allowance  to 
enable  her  to  prosecute  an  ap])eal  was  properly  denied. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


George  H.  Horton 

V. 

Oliver  G,  Brown. 


Negotiable  Insfruments — Note — Insolvency  of  Maker— l^ufficiency  of 
Evidence  to  Establish — Return  on  Execution — Suit  Against  Partner 
Individually. 

In  an  action  brought  by  an  indorsee  against  an  indorser  of  a  note 
given  by  a  partnership,  this  court  holds  that  sufficient  evidence  was  in- 
troduced to  warrant  the  finding  by  the  jury  that  the  estate  of  one  of  the 
'makers  of  the  note  was  insolvent,  that  the  return  of  the  sheriff  on  an 
execution  issued  in  a  suit  against  the  other  maker  was  sufficient,  and  that 
in  an  action  at  law,  where  there  was  no  marshaling  of  assets,  it  was 
immaterial  whether  the  suit  was  against  a  partner  as  such  or  as-  an 
individuaL 

[Opinion  filed  December  12,  1802.] 

In  error  to  the  Circuit  Court  of  Will  County;  the  Hon. 
DoBRANCE  DiBELL,  Judge,  presiding. 

Mr.  J.  W.  D'Arcy,  for  plaintiff  in  error. 
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Mr.  P.  SiiuTTs,  for  defendant  in  error. 

Mr.  Justice  Lacey.  The  appellee,  the  indorsee,  sued  ap- 
pellant, the  assignor  of  a  promissory  note,  in  an  action  of 
assumpsit,  and  recovered  judgment  against  him  in  the  sum 
of  $696.34:,  the  amount  of  the  note  and  interest  thereon. 
The  note  in  question  bears  date  February  3,  ISUU,  was  due  in 
nine  months  from  date,  for  the  sum  of  §666.36,  and  drew  six 
per  cent  interest  from  date,  payable  to  George  H.  Horton, 
the  appellant,  and  signed  by  Druley  Bros.,  a  linn  composed 
of  Wm.  Druley  and  Albert  A.  Druley.  The  note  was 
assigned  by  the  payee  to  the  appellee  herein  before  maturity. 
The  makers  were  doing  business  as  grain  merchants  and 
failed  in  business  before  the  note  became  due.  Wm.  Druley 
lived  in  Chicago  and  died  before  the  note  became  due. 
Albert  resided  in  Joliet  when  it  became  due.  The  grounds 
of  the  action  are  that  the  maker,  Albert  Druley,  at  the  first 
term  of  the  Circuit  Court  at  which  suit  could  be  brought 
after  the  note  became  due,  was  sued  in  the  Circuit  Court  on 
said  note  by  the  appellee  and  duly  prosecuted  to  insolvency, 
and  that  the  filing  the  claim  against  the  estate  of  Wm. 
Druley  would  have  been  unavailing  on  account  of  the 
insolvency  of  the  deceased.  First,  it  is  claimed  that  the 
proof  as  to  the  ability  of  the  estate  to  pay  any  portion  of 
the  not€  was  defective  and  insufficient  in  this,  that  the  proof 
only  showed  that  the  estate  was  insolvent  and  did  not  show 
it  to  be  unable  to  pay  some  portion  of  the  note — only  that  it 
could  not  pay  its  debts  in  full.  We  think,  however,  that 
the  evidence  v{'iX'&  prijna  facie  sufficient  to  sh(,w  the  entire 
insolvency  of  the  estate  of  Wm.  Druley.  Geoiga  S.  House,* 
who  was  the  attorney  for  the  administratrix  in  Chicago,  was 
put  on  the  witness  stand  and  testified  that  he  was  the  at- 
torney for  the  administratrix  and  had  done  all  the  business 
pertaining  to  the  estate  required  to  be  done;  that  the  estate 
was  insolvent  and  could  not  pay  its  debts.  The  appellee 
testified  that  he  had  learned  that  "  not  a  dollar  could  have 
been  made  out  of  the  estate  "  of  Wm.  Drulev.  While  the 
evidence  is  not  as  clear  and  positive  as  it  might  have  been, 
it  is  in  our  opinion  such  that  the  jury  might  find  the  entire 


Second  District — May  Term,  1892.         173 

Horton  v.  Brown. 

insolvency  of  the  estate  from  it.  The  appellant's  counsel 
appeared  to  have  been  eatisfied  with  it  as  he  made  no  cross- 
examination  of  Mr.  House  or  appellee  on  this  point,  which,  if 
it  had  been  done,  would  have  easily  elicited  whether  any 
portion  of  the  note  could  have  been  made  out  of  the  Wm. 
Druley  estate.  It  could  have  been  made  clear.  We  think, 
however,  the  evidence  as  it  stood  was  sufficient  to  warrant 
the  jury  in  finding  as  it  did  on  that  point.  The  appellant 
objects  to  the  insufficiency  of  the  proof  of  the  prosecution 
of  the  suit  in  the  Circuit  Court  against  Albert  Druley.  It  is 
insisted  that  the  suit  was  not  commenced  against  Albert 
Drulev  as  a  member  of  the  firm  but  as  an  individual,  and 
that  the  return  of  the  sheriff  on  the  execution  failed  to 
show  that  the  demand  had  been  made  during  the  life  of  the 
execution.  The  execution  against  Albert  Druley  bears  date 
January  15,  1891,  and  it  Avas  returned  AprU  14,  1891,  by 
the  sheriflf.  The  sheriff  recites  that  demand  had  been  made 
for  money  or  other  'property  to  satisfy  the  execution,  and 
that  neither  had  been  received,  and  the  execution  was 
returned  not  satisfied,  no  property  found  in  the  county.  We 
think  his  return  was  good  and  in  accordance  with  the  statute, 
and  that  the  presumption  would  be  that  the  officer  had 
made  the  demand  in  time  and  had  made  the  necessary  exer- 
tion to  find  property.  Of  course  this  might  have  been 
rebutted,  but  it  was  not.  The  point  that  the  suit  was  riot 
brought  against  Albert  as  a  member  of  the  firm  of  Druley 
Bros,  is  not  well  taken.  It  was  brought  against  him  as  a 
survivor  of  the  firm.     And  as  far  as  the  collection  was  con-  j 

corned,  we  can  see  no  difference  in  a  court  of  law  whether  it  ^ 

was  brought  against  Albert  individually  or  as  a  member  of 
the  firm.  In  a  court  of  equity  in  a  suit  between  the 
members  of  the  firm,  where  the  assets  are  being  marshaled,  it 
might  make  a  difference  whether  Albert's  debt  was  partner- 
ship or  indiAidual,  but  not  at  law,  where  the  judgment  was 
attenapted  to  be  collected  on  execution. 

The  instructions  appeared  to  be  fair  and  correct.  We  see 
no  error  in  the  record,  and  the  judgment  of  the  court  below 
is  affirmed. 

Judgment  affirmed. 
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Florence  A.  Potter 
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I  4,1    1741  Anning  O.  Campbell  and  Lucy  Campbell. 

lOL       871 

Contract — Specific  Performance — Conveyance  by  Father  to  Son,  Con- 
sideration  Being  Agreement  to  Support  Parents — Death  of  Son — Claim 
of  Father  Against  Deceased  Son's  Wife — Equity  Without  JuHsdiction 
— Remedy  of  Fatlier — Statute — Liability  of  Devisee^ 

1.  Equity  can  not  be  resorted  to  for  the  purpose  of  enforcing  specific 
performance  of  a  simple  contract  of  a  deceased  person  against  an  execu- 
tor, a<^lininistrator,  heir  or  devisee  of  such  deceased,  where  no  equitable 
liens  exiiit  on  any  assets  of  deceased,  and  where  it  is  only  intended  to 
com  pel  performance  of  si)ecific  acts  obligatory  on  the  deceased  personally 
in  his  lifetime.  The  remedy,  if  any,  is  an  action  at  law  to  recover  dam- 
ages for  the  non-fulfillment  of  the  contract. 

2.  Defendant  in  error  conveyed  to  his  son  a  stock  of  goods  in  consid- 
eration of  an  agreement  to  support  him  for  the  rest  of  his  life.  He 
afterward  conveyed  to  him,  in  consideration  of  love  and  affection,  a 
tract  of  land.  The  son  died,  leaving  all  liis  property  by  will  to  his  wife. 
Defendant  in  error  filed  a  bill,  to  which  the  widow  and  the  executor 
were  parties  defendant,  praying  that  the  right  of  complainant  to  life 
support  out  of  the  son's  property  be  decreed,  that  sufficient  of  the  estate 
for  the  purpose  lie  set  aside,  a  trustee  to  be  appointed,  etc.  Ileld,  tiiat 
ecjuity  had  no  jurisdiction  in  the  premises. 

[Opinion  filed  December  12,  1892.] 

In  erhor  to  the  Circuit  Court  of  Ogle  County;  the  lion. 
John  D.  Crautkee,  Judge,  presiding. 

l\Iessrs.  N.  C.  Warner  and  J.  C.  SiiIyster,  for  plaintiff  in 
error. 

Mr.  William  Barge,  for  defendants  in  error. 

Mr.  Justice  Lacey.  This  was  a  bill  in  equity  by  the 
defendants  in  error  against  the  plaintiff  in  error,  seeking 
specific  performance  by  her  of  a  contract  of  her  deceased 
husband,  Darwin  H.  Campbell,  who,  it  is  claimed,  in  his 
lifetime,  in  consideration  of  a  stock  of  goods  worth  $8,000, 
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delivered  and  transferred  to  him  by  his  father,  one  of  the 
defendants  in  error,  kad  agreed  to  support  him  and  his  wife 
during  their  natural  lives.  This  supposed  contract  was  en- 
teral into  in  IS 72,  and  the  support  to  defendants  in  error 
was  furnished  by  Darwin  H.  Campbell,  the  deceased,  during 
the  latter's  life  and  until  his  death,  January  13,  1SS7,  some 
fifteen  years  after  the  transfer  of  the  goods.  At  the  time 
of  the  death  of  said  Darwin  H.  Cam})bell,  the  goods  had 
all  been  disposed  of  and  none  remained  in  existence.  The 
bill  also  alleges  that  in  the  year  18G0  the  defendant  in  error 
had  deeded  Darwin  H.  Campbell  a  farm  in  consideration 
of  love  and  affection,  consisting  of  166  acres,  which  is 
described  and  set  forth  in  the  bill,  and  that  the  said  Darwin 
was  not  to  convev  or  incumber  it  and  that  he  did  not,  but 
held  it  at  the  time  of  his  death.  At  the  time  this  deed  was 
made  to  Darwin,  Anning  O.  Campbell  was  a  widower,  but 
at  the  time  the  goods  were  transferred  he  had  married  Lucy, 
his  then  wife.  At  the  time  of  Darwin  H.  Campbeirs  death 
he  left  a  hist  will  and  testament,  which  was  admitted  to 
probate,  by  which  he  delivered  all  his  property  to  plaintiff 
in  error,  w^ithout  making  any  provisions  whatever  for  the 
support  and  maintenance  of  the  defendants  in  error.  John 
B.  Woodcock  was  appointed  executor  of  said  will,  and  A.  O. 
Campbell  had  filed  a  bill  in  equity  to  set  it  aside.  The  said 
executor  and  the  appellant  and  Garret  Stiles  were  made 
parties  defendant  to  the  said  bill.  It  was  further  alleged  in 
said  bill  that  in  18S3,  when  Darwin  H.  Campbell  sold  said 
goods,  it  was  agreed  there  should  be  set  aside,  as  socnirity  for 
the  support  of  said  Anning  O.  Campbell  and  wife,  $2,000 
out  of  the  proceeds  of  said  sale,  and  that  security  should 
be  taken  for  said  sum,  payable  to  Anning  O.  Campbell,  with 
interest,  etc.,  which  latter  agreement  was  never  performed, 
and  the  entire  proceeds  were  taken  by  said  Darwin;  but  he 
continued  to  su])port  his  said  father  and  his  wife  till  his 
death.  The  bill  prayed  that  the  rights  of  support  of  de- 
fendants in  error  for  their  lives  be  declared  and  their  riirlits 
in  the  property  be  determined,  and  that  so  much  of  the  estate 
be  set  aside  as  would  be  sullicient  for  the  purpose  of  tl-  '" 
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life  support,  and  a  trustee  be  appointed  to  hold  and  apply 
the  same  for  that  purpose;  and  the  decree  for  the  investment 
of  the  $2,000  be  enforced  and  carried  out,  and  /or  general 
relief.  The  executor  answered  denying  the  allegations  of 
the  bill;  and  also  Florence  A.  Potter,  the  plaintiff  in  error, 
answered,  denying  the  allegations  of  the  bill  setting  up  the 
statute  of  frauds,  and  also  reserving  a  demurrer  to  the  bill, 
for  the  reason  that  defendants  in  error  had  a  remedy  at  law 
and  none  in  equity. 

Upon  a  final  hearing  of  the  evidence  the  court  below  found 
the  equities  for  defendants  in  error,  and  that  the  said 
land  was  conveyed  by  Anning  O.  Campbell,  then  a  widower 
to  Darwin  II.  Campbell,  in  consideration  of  love  and  aflfec- 
tion,  and  that  said  Anning  O.  Campbell,  in  April,  1867,  inter- 
married with  Lucy  Campbell,  and  that  in  April,  1872,  the 
stock  of  /goods  mentioned  was  given  to  plaintiff  in  error  as 
alleged  by  Anning  O.  Campbell,  in  consideration  that  said 
Darwin  H.  Campbell  would  support,  provide  for  and  main- 
tain said  Anning  O.  and  Lucy  Campbell,  and  each  of  them, 
during  their  natural  lives;  that  such  supj)ort  was  furnished 
until  the  death  of  said  Darwin  II.  Campbell,  January  18, 
1887;  that  the  said  goods  were  sold  or  otherwise  disposed 
of  by  said  Darwin  for  his  benefit  and  advantage;  that  upon 
the  death  of  the  said  Darwin  H.  Campbell,  he  devised  by  his 
last  will  his  Avhole  estate,  the  lands  heretofore  mentioned, 
to  the  plaintiff  in  error,  who  had,  since  the  death  of  her 
husband,  intermarried  ivith  one  Porter;  that  §300  per 
annum  would  be  a  reasonable  allowance  for  the  support  of 
Anning  O.  Campbell  and  wife.  The  court  then  formally 
decreed  that  the  contract  of  the  sale  of  the  goods,  made  in 
1872,  be  specifically  performed;  that  the  plaintiff  in  error 
and  she,  as  executrix  of  the  last  will  and  testament  of  Dar- 
win H.  Campbell,  deceased,  within  thirty  days  from  29th 
day  of  December,  A.  D.  1891,  pay  to  Anning  O.  Campbell 
or  Wm.  Barge,  his  solicitor,  the  sum  of  §1,500,  as  the  amount 
due  and  owing  said  Anning  ().  Campbell  for  past  support 
and  maintenance  of  complainants,  from  the  death  of  Darwin 
H.  Campbell  to  the  date  of  decree ;  that  they  pay  the  fur- 
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ther'sum  of  $150  for  the  same  purpose,  on  t^he  1st  day  of 
Januarj'',  1892,  and  a  like  sum  l«t  June,  1892,  and  the  like 
sum  of  $150  on  the  1st  day  of  January  and  June  of  every  year 
thereafter,  during  the  lives  of  the  said  Anning  O.  Campbell 
and  his  said  wife.  The  decree  Avas  also  made  a  lien  on  the 
said  land  described  as  a  judgmisnt  would  be,  and  judgment 
against  plaintiff  in  error  for  costs,  and  also  provision  for 
sale  of  the  land  in  case  of  plaintiff  in  error's  failure  to 
pay  said  amounts  or  any  of  them  according  to  the  provisions 
of  the  decree  and  a  deed  for  the  master.  Then  liberty  is 
given  by  the  decree  for  its  future  modification  and  increase? 
or  diminish  on  the  same  annual  payments. 

It  appears  from  the  facts  in  the  case  as  well  as  the 
jBndings  of  the  court  that  there  were  none  of  the  goods,  or 
the  proceeds  thereof  remaining  from  the  stock  given  to 
Darwin  II.  Campbell  in  1872,  nor  was  the  land  in  question 
given  and  deeded  by  Anning  O.  Campbell  to  Darwin  II. 
Campbell  in  1866,  so  given  and  deeded  in  consideration  of 
any  agreement  of  future  support  and  maintenance.  If 
therefore  this  bill  can  be  maintained,  it  is  not  on  the  grounds 
of  any  legal  or  equitable  trust,  either  in  the  lands  or  the 
goods  resulting  to  Anning  O.  Campbell,  or  his  wife,  by  virtue 
of  any  agreement  for  support.  It  is  insisted  by  counsel  for 
defendants  in  error  that  the  court  had  equity  jurisdiction  on 
the  grounds  of  compelling  specific  performance  of  Darwin 
IT.  Campbell's  contract  for  support,  and  the  right  is  claimed 
to  attach  by  bill  the  specific  property  of  the  plaintiff  in 
error,  and  subject  it  to  sale  the  same  as  though  some  lien 
attached  to  it.  The  following  cases  are  cited  in  support  of 
this  insistance,  viz.:  Frazier  v.  Miller,  16  111.  48;  Ord  v.  Ord, 
59  111.  46;  Jones  v.  Miley,  72  111.  447;  Galaher  v.  Herbert, 
117  111.  160,  and  Henchel  v.  Mamero,  120  111.  660.  We  have 
examined  each  of'  those  cases  and  find  them  not  in  point. 
They  simply  hold  that  where  the  grantee  takes  land  in  con- 
sideration of  the  support  of  the  grantor  for  his  life,  and 
afterward  fails  and  refuses  to  carry  out  such  agreement,  the 
grantor  may  file  his  bill  in  equity  and  have  the  conveyance 
set  aside.    The  grounds  given  by  the  court  for  such  relief  are 
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that  the  conveyance  is  held  to  be  fraudulent,  and  the  grantee 
will  be  held  to  have  intended  to  commit  a  fraud  on  the 
grantor  at  the  time  the  conveyance  was  executed.  The 
court  recognized  the  difficulty  in  each  of  those  cases,  and 
also  the  want  of  power  of  the  court  to  compel  personal 
attention  and  care  of  the  grantee  to  the  grantor  as  agreed, 
and  hence  on  the  grounds  of  fniud,  voided  the  conveyance. 
In  this  case  there  can  be  no  pretense  of  any  fraud  committed 
by  Darwin  II.  Campbell,  unless  it  were  a  fraudulent  act  on 
his  part  to  die  before  Anning  O.  Campbell  and  his  wife,  for 
he  faithfully  carried  out  his  agreement,  if  one  were  made, 
as  long  as  he  lived.  In  this  case  there  are  no  grounds  of 
equitable  jurisdiction  on  account  of  any  trust  or  interest  in 
the  land  in  question,  for  the  reason  that  the  conveyance  of 
it  to  Darwin  II.  Campbell,  was  prior  to  the  marriage  of 
Anning  O.  Campbell  to  Lucy,  his  present  wife,  and  not 
under  any  promise  of  future  support  and  care.  It  was,  as 
the  decree  finds,  for  love  and  affection.  The  goods  that 
were  given  to  Darwin  II.  Campbell,  under  the  alleged  agree- 
ment for  support,  were  long  since  sold,  and  the  proceeds  dis- 
sipated. There  were  no  grounds  of  trust  in  the  goods  to  set 
aside  any  gift  or  transfer  of  them,  and  the  plaintiff  in  error, 
Florence  A.  Potter,  never  received  any  of  those  goods,  or 
their  proceeds.  "We  are  of  the  opinion  then,  the  only  remedy 
that  the  defendants  in  error  would  have  had  against  Dar- 
win II.  Campbell  in  his  lifetime,  if,  after  dissipating  and 
disposing  of  the  goods  in  question  he  had  refused  to  furnish 
support  to  his  father  and  stepmother,  would  have  been  an 
action  at  law  for  damages  for  failure  to  carry  out  his  promise. 
We  see  no  difficulty  in  assessing  the  damages  so  as  to  give 
adequate  comj)ensation  for  the  loss  of  support,  and  no  more 
so  than  in  numerous  cases  that  might  be  poihted  out.  The 
yearly  cost  of  the  support  could  be  shown,  which  would 
establish  the  annuity,  and  then  a  resort  to  the  life  tables, 
and  proof  of  the  ages  of  defendants  in  error,  would  enable 
tlie  jury  to  fix  the  present  value  of  the  promised  support. 

The  mere  possibility  that  the  yearly  value  of  the  support 
might  change  would  be  too  remote  to  be  taken  into  account. 
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No  case  has  been  shown  to  us,  and  we  think  none  can  be, 
where  any  court  has  held  that  equity  would  hold  jurisdic- 
tion to  compel  specific  performance  for  grounds  like  thesri. 
But  if  such  had  been  the  case  and  defendants  in  error  could 
have  maintained  a  suit  in  equity  for  specific  performance, 
the  decree  could  only  have  been  personal  against  Darwin  II. 
Campbell,  and  would  have  amounted  to  no  more  than  a 
judgment  at  law,  with*  the  exception,  it  might  have  been 
changed  from  time  to  time  according  to  defendants  in 
error's  contention.  Under  such  circumstances,  at  the 
death  of  Darwin  H.  Campbell,  the  only  remedy  defendants 
in  error  had,  if  any,  which  we  are  not  called  on  to  decide, 
wa5  to  proceed  against  the  administrator  or  executor  of  the 
estate  of  the  deceased  like  any  other  personal  creditor,  such 
as  we  have  shown  they  were.  Their  claim  would  have  been 
of  no  higher  grade  or  class  than  any  other  unsecured  claims. 
Their  remedy  Avould  have  been  at  law,  even  though  a  per- 
sonal suit  in  equity  could  have  been  maintained  against  the 
deceased  in  his  lifetime.  By  the  death  of  Darwin  H. 
Campbell  the  contract  terminated  and  it  was  no  longer  ex- 
ecutory. It  could  no  longer  be  performed.  Our  statute 
provides  the  manner  of  settling  claims  and  estates,  and  will 
not  allow  the  administration  of  estates  to  be  drawn  into  a 
court  of  equity  except  in  extraordinary  cases,  when  the 
whole  administration  would  be  taken  into  such  court. 
County  courts  have  the  power  even  to  adjust  equitable  as 
well  as  legal  claims,  although  such  courts  have  no  chancery 
jurisdiction.  The  policy  of  the  law  in  cases  like  this  as 
regards  the  adjustment  and  settlement  of  claims  would  for- 
bid the  holding  open  a  matter  like  this,  to  be  readjusted  from 
year  to  year,  and  especially  where  no  better  cause  is  shown 
for  it  than  here.  The  plaintiff  in  error  is  no  way  privy  to 
the  alleged  contract  and  could  not  be  held  personally  liable 
for  any  support  of  the  defendants  in  error,  by  virtue  of  her 
deceased  husband's  contract,  except  what  might  arise  under 
Sees.  11  and  12,  Chap.  69,  E.  S.,  1874,  which  makes  her  lia- 
ble to  the  amount  of  the  real  estate  devised  to  her,  where 


180  Appellate  Courts  of  Illinois. 

Vol.  45.]  Potter  v.  Campbell. 

she  has  alienated  it,  and  to  have  it  subjected  to  sale  whei'e 
not  alienated. 

By  Sec.  11,  it  is  provided  that  "any  person  *  *  * 
who  shall  or  may  have  any  debts,  suits  or  demands  *  * 
*  against  any  person  who  shall  die  intestate  and  leave  real 
estate  to  his  heirs,  to  descend  ac<;ording  to  the  laws  of  this 
State,  may  have  and  maintain  the  same  actions  against 
executors  and  administrators,  upon  his  bonds,  specialties, 
contracts  and  agreements  against  the  executor  or  a<bninis- 
trators  and  heirs,  or  against  the  executor  or  administrator 
and  devisees,  or  may  join  the  executor  or  administrator,  the 
heir  or  heirs,"  etc. 

•But  by  section  12,  it  is  provided  in  substance  that  such 
heir  or  devisee  shall  not  be  so  liable,  unless  the  personal  estate 
is  insufficient  to  discharge  the  just  demands  against  such 
ancestor's  or  devisor's  estate,  and  only  to  the  amount  of  the 
real  estate  and  rents,  Issues  and  profits  out  of  the  same. 
See  People  v.  Brooks,  123  111.  246. 

It  will  be  seen  by  the  above  statute  that  only  such  actions 
are  allowed  against  the  devisee  as  are  allowed  against  exec- 
utors or  administrators.  No  action  of  the  character  here 
brought  is  allowed  by  the  statute.  At  common  law  the 
heirs  or  devisees  were  not  liable  for  any  personal  property 
or  real  estate  being  devised  or  coming  to  them,  except  in 
cases  where  the  ancestor  specially  bound  the  heirs  to  the 
payment  of  a  debt  by  expressly  so  declaring  in  the  deed, 
and  the  heirs  were  then  bound  to  the  extent  of  the  assets  so 
descended  (People  v.  Brooks,  supra),  and  the  word  assets 
meant  real  estate.  It  will  be  seen  that  in  this  case  there 
was  no  lien  or  trust  in  the  land  attached  and  attempted  to 
te  held  in  this  case,  which  could  give  a  court  of  equity 
jurisdiction,  and  no  liability  at  common  law  of  the  devisee, 
the  plaintiff  in  error,  as  Darw^in  H.  Campbell  cast  no  bur- 
den on  the  land  in  his  will.  The  only  right  of  defendants 
in  error,  if  any  existed,  would  be  to  bring  a  common  law 
suit  in  the  same  manner  as  could  be  brought  against  an  ex- 
ecutor or  administrator,  and  also  joining  the  administrator, 
or  procure  the  alloAvance  of  their  claim  against  the  estate, 
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and  compel  the  sale  of  real  estate,  under  the  statutes  to  sat- 
isfy it.  Here  is  an  unheard  of  proceeding,  sanctioned  by 
no  equitable  principle,  nor  by  any  statute,  nor  by  any  liabil- 
ity cast  on  the  plaintiff  in  error  by  the  common  law. 

Equity  can  not  be  resorted  to  for  the  purpose  of  enforc- 
ing a  simple  contract  of  the  deceased  as  against  an  executor 
or  administrator  to  enforce  a  specific  perfonnance  of  the 
deceased's  agreement,  where  no  equitable  liens  exist  on  any 
assets  of  the  deceased,  and  where  it  is  only  intended  to 
compel  performance  of  specific  acts  obligatory  on  deceased 
personally  in  his  lifetime.  Death  puts  an  end  to  such  an 
agreement,  and  there  can,  after  that,  be  only  redress  by 
awarding  compensation.  In  this  case  the  decree  even  went 
to  the  extent  of  awarding  a  personal  decree  against  the 
plaintiff  in  error  for  the  payment  of  §1,500,  and  ^300  j^r 
annum  after  that,  and  also  payment  of  costs,  and  this  was 
all  done  without  reference  to  the  value  of  the  real  es- 
tate devised  to  her.  The  land  was  devised  to  her,  and  she 
could  not,  under  any  circumstances,  be  compelled  to  j)ay 
more  than  its  value,  even  incase  she  had  alienated  it,  which 
she  had  not  done.  We  have  not  considered  the  question, 
nor  do  we  decide  whether  defendants  in  error  have  any 
remedy  against  the  executor  as  such,  or  against  him  and 
plaintiff  in  error,  or  against  her  under  any  provision  of  the 
statute. 

The  plaintiff  in  error  has  demurred  to  the  bill  in  her 
answer  because  equity  has  no  jurisdiction,  and  we  think  the 
point  is  well  taken,  and  besides,  the  decree,  at  all  events,  is 
erroneous  in  decreeing  personally  against  plaintiff  in  error 
as  above  mentioned.  The  decree  of  the  court  below  is  re- 
versed and  the  cause  remanded,  with  instructions  to  the 
Circuit  Court  to  dismiss  the  bill. 

Decree  reversed  and  remanded  with  instructions. 

Judge  Cartwright,  having  been  of  counsel  in  the  case, 
took  no  part  in  the  decision  here. 
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The  People,  for  use  of  Ritchie  &  Dyer  Co.  . 

V. 

Seth  Scott  et*al. 

Principal  and  Surety — Action  on  Official  Bond  of  Justice — Whether 
Act  Complained  of  Was  Official — Acknowledgment  and  Certificate  by 
Justice  of  His  Oum  Mortgage. 

m 

A  justice  of  the  peace  attempted  to  acknowledge  and  certify  a  mort- 
gage given  by  himself  to  one  of  his  creditors,  and  the  creditor  lost  his 
debt;  an  action  was  brought  by  the  creditor  on  the  bond  of  the  justice: 
this  court  holds,  that  the  proximate  cause  of  the  invalidity  of  the  mort- 
gage and  the  loss  of  the  debt,  was  the  failure  of  the  justice  in  his  indi- 
vidual capacity  to  properly  acknowletlge  the  mortgage  before  another 
justice,  and  the  bond  having  been  given  on  the  condition  that  the  jus- 
tice would  well  and  truly  perform  his  official  acts,  no  breach  was 
shown. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Feoria  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Mr.  JuDsoN  Starr,  for  appellants. 

Mr.  George  B.  Foster,  for  ai)pellees. 

Mr.  Justice  Cartwright.  This  suit  was  brought  for 
the  use  of  Ritchie  tk  Dyer  Co.,  a  corporation,  against  Seth 
Scott,  and  the -sureties  on  his  olficial  bond,  as  justice  of  the 
peace  of  the  town  of  HoUis,  in  Peoria  county.  There  was 
service  of  summons  on  Seth  Scott  and  on  John  Haller,  one 
of  the  sureties,  but  not  on  the  other  two  sureties.  Scott 
and  Haller  appeared  and  demurred  to  the  declaration,  and 
their  demurrer  being  sustained,  plaintiffs  abided  by  the  dec- 
laration, and  judgment  was  rendered  against  Ritchie  <fe 
Dver  Co.  for  costs.  The  declaration  alleged  that  Scott  was 
a  justice  of  the  peace  and  executed  the  bond,  with  sureties, 
as  such;  that  on  March  26,  1884,  being  individually  liable  to 
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Ritchie  &  Dyer  Co.  on  two  notes  of  §375  each,  and  owner 
of  certain  machinery,  he  made  a  chattel  mortgage  on  said 
property  to  secure  said  notes,  and  as  justice  of  the  peace  of 
said  town  wherein  he  resided,  wrongfully  made  and  indorsed 
a  certificate  upon  said  chattel  mortgage,  and  entered  the 
same  on  his  docket,  wherein  he  certified  that  said  mortgage 
was  duly  acknowledged  before  him  by  said  Seth  Scott,  the 
mortgagor,  and  entered  by    him;  that  he  delivered  said 
mortgage  to  Ritchie  &   Dyer  Co.  and  it    was    recorded 
and    was    good  and  valid    but  for    his  misconduct;    that 
the    property  was    ample    to    pay  the    debt,  but  that  it 
was  lost    through  levies    of    executions  because  of  such 
misconduct,  of  which  Ritchie  &  Dyer  Co.  had  uq  notice 
until  after  such  levies,  and  that  Scott  was  insoh^ent.     The 
bond  was  for  the  security  and  benefit  of  all  persons  w^ho 
might  be  injured  or  aggrieved  by  the  official  acts  or  mis- 
conduct of  Scott  as  a  justice  of  the  peace.     Its  condition  was 
that  he  should  well  and  truly  perform  every  act  and  duty 
enjoined  upon  him  by  the  laws  of  this  State,  to  the  best  of 
his  skill  and  ability.     In  the  transaction  stated  in  the  dec- 
laration  Scott  dealt  with  the  Ritchie  &  Dyer  Co.  as  an 
individual,  in  the  making  of  the  chattel  mortgage  as  secu- 
rity for  his  debt.     The  charge  against  Scott  as  justice  is,  that 
the  official  act  performed  was  invalid.     It  was  ineffectual 
in  law  for  the  reason  only  that  he  had  such  an  interest  in 
the  matter  that  he  could  not  act  oflficiallv.     The  effect  of 
the  act  was  the  same  as  though  the  mortgage  had  been 
delivered  without  any  acknowledgment.     There  was  no  false 
statement  in  the  certificate  which  misled  or  caused  damaofe, 
and  it  was  merely  a  nullity.     It  is  apparent  that  the  damage 
alleged  did  not  result  from  the  act  complained  of,  but  from 
the  failure  to  do  another  act  not  in  an  official  capacity. 
Th^  proximate  cause  of  the  damage   was  the  failure  to 
acltnowledge  the  mortgage  before  some  other  justice.     This 
failure  was  not  the  neglect  of  Scott  as  justice  of  the  peace, 
but  as  an  individual.     As  the  damage  alleged  did   not  flow 
from  the  official  act  as  the  proximate  cause,  the  action  of 
the  court  was  right  in  sustaining  the  demurrer. 

The  judgment  will  be  affirmed.  Judgment  affirmed. 
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1^  l^  Nicholas  D.  Dyer  et  al. 


Real  Property — Conveyance  of— Fraud  as  to  Creditors — Remedy  of— 
Rights  of  Innocent  Purchaser  of  Notes  Secured  by  Mortgage  on  the 
Property  Conveyed, 

V 

Where  real  estate  in  which  a  judgment  debtor  had  an  interest  sub- 
ject to  forfeiture,  was,  after  declaration  of  the  forfeiture,  the  declaration 
being  duly  recorded,  conveyed  to  the  wife  of  the  debtor  in  alleged  fraud 
of  the  rights  of  the  creditors  of  the  husband,  the  right  of  such  creditors 
was  merely  a  remedial  right  to  have  the  conveyance,  as  against  them, 
set  aside,  and  this  remedial  right  was  cut  off  pro  tan  to  by  the  transfer 
to  an  innocent  purchaser,  without  notice  of  the  fraud,  of  notes  securea 
by  a  mortgage  on  the  land  in  question,  given  by  the  wife  as  the  nominal 
purchase  price  of  the  land. 

[Opinion  filed  December  12,  1892.] 

A.PPEAL  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Dorrance  Dibell,  Judge,  presiding. 

Mr.  J.  K.  "Wilson,  for  appellants. 

Mr.  George  S.  House,  for  appellees. 

Mr.  Justice  Cartwriqht.  Appellants  were  complainants 
in  a  bill  filed  to  set  aside  a  transaction  by  which  the  title  to 
certain  property  in  Joliet  was  transferred  to  Ann  Jane  Fox, 
which  transaction  was  alleged  to  be  frauduleat  as  against 
complainants  as  judgment  creditors  of  Osmond  Fox.  Ap- 
pellees, Nicholas  D.  Dyer  and  Marj^  E.  McBride,  as  execu- 
tors of  Otis  Hardy,  deceased,  were,  on  their  petition, 
admitted  as  defendants  to  that  bill,  and  answered  the  same, 
and  together  with  Edward  C.  Hager  filed  a  cross-bill,  alleg- 
ing that  said  Otis  Hardy  in  his  lifetime  became  a  purchaser 
for  value,  before  due,  of  five  promissory  notes  mentioned  in 
the  original  bill,  made  by  Ann  Jane  Fox  to  Frederick  W. 
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Woodruff  and  secured  by  trust  deed  upon  said  property, 
executed  by  said  Ann  Jane  Fox  to  Edward  C.  Hager  as 
trustee,  and  by  said  cros»-bill  praying  for  a  foreclosure  of 
said  trust  deed  as  a  prior  lien  to  the  interest  or  claim  of 
appellants.  The  cross-bill  was  answered  by  appellants, *who 
claimed  that  the  lien  of  said  executors  under  the  trust  deed 
was  subservient  to  their  interest.  The  cause  was  brought 
to  issue  and  heard  on  the  bill  and  cross-bill,  and  the  answers, 
replications  and  proofs.  Appellants  were  successful  so  far 
as  the  original  bill  was  concerned,  and  the  action  of  the 
court  on  the  original  bill  is  involved  in  the  appeal  of  Ann 
Jane  Fox  against  said  appellants,  submitted  at  this  term. 
The  court,  however,  found  against  appellants  on  the  issues 
made  by  the  cross-bill,  aid  gave  to  the  complainants  therein 
the  relief  prayed  for.  There  was  found  to  be  due  said  exec- 
utors on  the  notes  and  for  taxes  and  insurance  $5,540.30, 
and  for  solicitor's  fees  $100,  and  a  sale  was  decreed,  from 
the  proceeds  of  which  the  said  amount  should  be  first  paid 
with  costs,  and  next  to  Anq  Jane  Fox  $1,000  for  homestead, 
if  the  same  should  not  be  assigned,  after  which  the  judg- 
ments of  appellants  were  to  be  paid.  Appellants  were  con- 
tent with  the  findings  of  fact,  but  claim  that  on  the  facts 
found,  the  conclusion  of  the  court  as  to  right  of  priority 
was  wrong,  and  that  is  the  sole  question  raised  on  this 
appeal. 

The  facts  found  by  the  court,  material  to  this  question, 
are  substantially  as  follows:     Appellants  were  judgment 
creditor  of  Osmond  Fox  by  virtue  of  judgments  obtained 
January  12,  1886,  in  the  Circuit  Court  of  Cook  County, 
Illinois,  aggregating  $4,718.58  and  costs.     Executions  were 
issued  on  the  judgments  and  levied  on  the  premises  in  ques- 
tion, and  certificates  of  such  levies  w^ere  filed  January  13, 
1886,  at  12:40  p.  m.,  in  due  form.    At  the  time  of  such  levies 
Osmond  Fox  had  an  interest  in  said  premises  by  virtue  of  a 
contract  dated  January  24,  1878,.Avith  William  A.  Strong, 
Jr.,  and  Charlotte  A.  Strong,  for  the  purchase  of  the  same 
from  them  for  $2,400,  which  contract  contained  a  provision 
for  forfeiture  by  the  Strongs  in  case  of  failure  to  make  pay- 
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ments  according  to  its  terms,  and  was  duly  recorded.  After 
,  the  execution  of  said  contrjict,  Osmond  Fox  improved  said 
real  estate  by  erecting  a  dwelling  house  thereon  at  a  cost  of 
$11,000,  and  was  in  possession  and  living  on  the  premises. 
On  April  17,  188G,  without  notice  to  appellants,  William  A. 
Strong,  Jr.,  and  Charlotte  A.  Strong  declared  said  contract 
forfeited  and  filed  for  record  a  copy  of  such  declaration,  and  on 
the  same  day  conveyed  said  premises,  for  an  expressed  consid- 
eration of  $2,500,  to  Frederick  W.  Woodruff,  who  was  pres- 
ident of  the  First  National  Bank  of  Joliet,  a  judgment  cred- 
itor of  Osmond  Fox  by  virtue  of. a  judgment  junior  to  that 
of  appellants.  On  the  same  day  Woodruff  conveyed  said 
premises  for  the  expressed  consideration  of  §5,000,  to  Ann 
Jane  Fox,  wife  of  said  Osmond  Fox,  and  said  Ann  Jane  Fox 
on  the  same  day,  as  the  only  purchase  price  of  said  ])rem- 
ises,  made  her  five  notes  for  $1,000  each,  payable  to  Wood- 
ruff, and  executed  said  trust  deed  to  Ilager  to  secure  the 
same.  There  was  then  due  to  the  Strongs  on  said  contract 
about  $2,440,  and  there  was  due  on  the  junior  judgment  of 
the  bank  $2,525,  with  interest  from  January  13,  1886,  and 
costs.  The  notes  and  trust  deed  Avere  designed  to  pay  the 
Strongs  the  sum  due  them  on  the  contract,  and  the  remainder 
Avas  to  pay  or  provit^e  for  the  payment  of  the  bank  judg- 
ment. Otis  Ilardv  became  the  leffal  holder  of  the  notes 
about  October  21,  1886,  before  maturity,  for  value,  without 
notice  of  any  claims  of  appellants  except  such  constructive 
notice  as  was  afforded  by  the  records.  The  court  found 
that  Ann  Jane  Fox  took  title  to  said  premises  in  fraud  of 
appellants. 

In  so  far  as  the  amount  due  on  the  Ann  Jane  Fox  notes, 
as  found  by  tlie  court,  included  what  was  due  the  Strongs 
from  Osmond  Fox  under  the  contract,  it  is  conceded  by  appel- 
lants that  a  prior  lien  over  all  other  claims  was  rightfully 
given,  but  api)ellants'  objection  is  to  so  much  of  the  decree 
as  gave  a  preference  over  their  right  as  to  the  remainder  of 
said  notes,  including  costs,  taxes,  insurance  and  solicitors' 
fees.  They  contend  that  as  to  so  much  of  said  notes  as  was 
designed  to  pay,  or  provide  for  the  payment  of  the  bank 
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judgment  over  which  they  had  priority,  the  executors  of 
Ilardy  were  not  entitled  to  preference  in  the  distribution  of 
the  proceeds  of  sale.  As  the  contract  between  the  Strongs 
and  Osmond  Fox  was  of  record  at  the  time  of  the  ieWes,  an 
interest  in  Osmond  Fox,  subject  to  the  levies,  was  thereby 
disclosed.  It  was  claimed  that  this  Avas  notice  to  Ilardy  of 
Osmond  Fox'  title  and  appellants'  lien,  and  that  such  notice 
was  sufficient  to  advise  Hardy  of  the  right  now  claimed  by 
appellants.  While  it  is  true  that  the  record  showed  an 
interest  in  Osmond  Fox  at  the  time  of  the  levies,  subject 
thereto,  it  also  showed  that  such  interest  was  subject  to  for- 
feiture for  failure  to  comply  with  the  terms  of  the  contract. 
It  aflForded  notice  that  all  persons  claiming  under  him  must 
see  to  the  fulfillment  of  the  contract  for  the  preservation  of 
their  rights.  The  record  also  disclosed  a  forfeiture  of  the 
contract,  regular  on  its  face,  and  a  conveyance  of  the  legal 
title  to  Ann  Jane  Fox  and  a  conveyance  by  her  to  Ilager  to 
secure  these  notes.  All  this  had  occurred  six  months  before 
Hardy  bought  the  notes,  and  no  proceeding  had  been  com- 
menced to  avoid  the  effect  of  the  forfeiture  declared  or  in 
any  way  to  set  up  any  equity  which  would  give  any  notice 
to  Hardy,  when  dealing  with  the  property,  that  such  forfeit- 
ure was  not  in  good  faith  and  valid.  The  proceedings  were 
fair  and  regular  on  their  face,  and  Ann  Jane  Fox  was  in 
possession  of  the  property.  The  right  of  appellants  is 
merely  the  remedial  right  of  creditors  to  have  the  fraudulent 
transfer  to  Ann  Jane  Fox  set  aside  as  against  them,  because 
of  rights  existing  in  their  favor  against  the  equitable  inter- 
est of  Osmond  Fox,  transferred  to  her  in  fraud  of  those 
rights.  This  right  is  cut  oflf  by  a  transfer  to  an  innocent 
purchaser,  without  notice  of  the  fraud  which  constituted 
an  interference  with  the  right  of  the  creditors.  The  interest 
of  Osmond  Fox,  as  shown  by  the  record,  was  subject  to  be 
forfeited  and  lost,  and  the  forfeiture  and  subsequent  convey- 
ances by  which  the  title  reached  Ann  .Jane  Fox  were  not 
his  acts.  We  think  that  the  record  did  not  proclaim  the  bad 
faith  of  the  transaction,  or  give  notice  to  Ilardy  of  the  par- 
ticular fraud  of  which  appellants  now  complain,  or  that  their 
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rights  were  not  legally  and  equitably  terminated  by  the 
declaration  of  forfeiture.  Under  these  circumstances  the 
executors  were  entitled  to  protection.  Bradley  v.  Luce,  99 
lU.  234;  Spicer  v.  Eobinson,  73  111.  619. 

We  think  that  the  decree  was  right  in  giving  priority  to 
the  notes  and  trust  deed  and  granting  the  relief  prayed  for 
in  the  cross-bill,  and  it  will  be  affirmed. 

Decree  affirmed. 


Tho3ias  Wohlford 

V. 

The  People  of  the  State  of  Illinois. 

m 

Criminal  Law — Assault — Indictment  for — Evidence — Intent,  Testi- 
mony as  to — What  May  Be  Read  to  Jury  as  to  Law  in  Criminal  Case. 

1.  A  defendant  charged  with  assault  in  which  the  intent  is  a  neces- 
sary ingredient  of  the  offense,  is  not  precluded  from  testifying  with 
what  motive  he  committed  the  act  charged  against  him.  But,  though 
in  the  case  at  bar  the  defendant  was  precluded  from  so  testifying,  it  ap- 
pears tliat  he  was  not  injured  thereby,  and  tlierefore  it  did  not  consti- 
tute reversible  errqr. 

2.  In  determining  what  portions  of  judicial  opinions  and  text  books 
may  be  read  to  a  jury  by  counsel  in  making  an  argument  in  criminal 
cases,  much  must  be  left  to  judicial  discretion  in  each  case.  In  the 
case  r.t  bar  the  defendant  was  not  injured  by  reading  the  passages  com- 
plained oif. 

[Opinion  filed  December  12,  1892.] 

In  error  to  the  Circuit  Court  of  Stephenson  County;  the 
lion.  James  Shaw,  Judge,  presiding. 

•    Mr.  J.  A.  Crain,  for  plaintiff  in  error. 

Mr.  Oscar  E.  Heard,  State's  Attorney,  for  defendants  in 
error. 

Mr.  Justice  IIarker.    At  the  March  term,  1892,  of  the 
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Circuit  Court  of  Stepbenson  County,  the  plaintiff  in  error 
was  indicted,  tried  and  convicted  for  an  assault  Avith  an 
ax  upon  one  Curtis  Likens,  with  intent  to  inflict  a  bodily 
injury.  The  court  imposed  a  fine  of  S250.  The  evidence 
shows  that  while  Likens  was  engaged-  in  a  heated  conversa- 
tion with  one  Evans,  the  plaintiff  in  error,  some  fifteen  or 
tAventy  rods  away,  called  out  to  Likens  that  he  was  a  milk 
thief;  that  thereupon  Likens,  in  an  angry  mood,  started 
rapidly  toward  where  the  plaintiff  in  error  Avas  standing 
with  an  ax  upon  his  shoulder;  that  when  Likens  came  up  to 
him  some  ugly  language  passed  between  them  (about  which 
the  witnesses  do  not  agree)  and  that  the  plaintiff  in  error 
almost  instantly  struck  Likens  upon  the  side  of  the  head 
with  the  flat  part  of  the  ax.  The  blow  Avas  a  very  violent 
one,  sufficient  to  fell  Likens  to  the  ground  and  cause  pro- 
fuse bleeding  at  the  nose  and  mouth,  concussion  of  the  brain, 
and  a  fracture  of  the  roof  of  the  left  orbit.  Likens  was 
unarmed,  and  we  are  thoroughly  satisfied  from  the  evidence, 
was  making  no  hostile  demonstrations  at  the  time  he  was 
struck.  He  Avas  standing  Avith  his  hands  hanging  by  his 
sides  and  looking  in  another  direction. 

Upon  the  trial  Wohlford  claimed  that  he  was  acting  in 
self-defense,  and  that  instead  of  striking  Likens  with  the  ax 
he  merely  held  it  out  and  pushed  him  off  with  it  to  preA^ent 
being  struck  by  Likens.  In  view  of  the  overwhelming,  tes- 
timony contradicting  him  upon  this  point,  and  the  very 
serious  injuries  sustained  by  Likens,  such  a  defense  could 
hardh^  be  expected  to  prevail.  Perhaps  this  furnishes  a 
reason  why  the  abstract  contains  but  a  meager  portion  of 
the  testimony  of  only  three  of  the  sixteen  Avitnesses  who 
testified  upon  the  trial. 

The  court  sustained  objections  to  the  following  questions 
propounded  to  Wohlford  while  testifying  in  his  own  behalf: 

1.  "  Xow,  sir,  as  you  used  the  ax  there,  why  did  you  use 
it  in  that  way? 

2.  "  As  you  used  the  ax  on  that  occasion,  what  is  the  fact 
as  to  whether  you  intended  to  do  the  defendant  any  bodily 
injury  other  than  in  self-defense  ? " 
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The  first  question  was  projDer  and  the  court  erred  in  sus- 
taining an  objection  to  it.  We  can  not  agree  with  counsel 
for  the  people  that  the  intentions  of  a  man  l^eing  tried  for 
an  assault  with  a  particular  intent  can  only  be  determined 
by  the  means,  acts  and  the  circumstances  connected  with 
the  perpetration  of  the  offense.  While  our  statute  declares 
that  criminal ''  intention  is  manifested  by  the  circumstances 
connected  with  the  perpetration  of  the  offense,  and  the 
sound  mind  and  discretion  of  the  person  accused,"  and  it 
has  been  repeatedly  held  as  a  general  rule  that  the  safest 
Avay  of  judging  of  one's  intentions  about  a  particular  matter 
is  to  look  to  his  acts  rather  than  to  his  professions  respect- 
ing it,  we  do  not  understand  that  a  defendant  charged  with 
an  assault,  in  which  the  intent  is  a  necessary  ingredient  of 
the  offense,  is  precluded  from  testifying  with  what  motive 
he  made  the  assault.  Ilis  testimony  in  that  regard  may 
have  but  little  weight,  especially  when  found  to  be  in  con- 
flict with  his  acts  and  surrounding  circumstances.  Never- 
theless, since  he  is  by  statute  allowed  to  testify  in  his  own 
behalf,  he  is  entitled  to  have  it  considered  by  the  jury  in 
connection  with  the  other  testimony.  1  Thompson's  Trials, 
Sec.  6^S\  Thurston  v.  Cornell,  38  K  Y.  281;  Greer  v.  The 
State,  53  Ind.  420;  AVhite  v.  The  State,  53  Ind.  505;  Ker- 
rains  v.  People,  60  N.  Y.  228;  1  Bishop's  Criminal  Proced- 
ure, Sec.  1184.  Whether  the  ax  was  used  in  self-defense 
was  a  question  to  be  det^ermined  by  the  jury,  and  Wohlford 
had  the  right  to  state,  in  response  to  the  interrogatory  why 
he  used  the  ax  in  the  way  he  did,  that  he  did  so  only  with  the 
intention  of  defending  himself.  However,  Ave  do  not  think 
this  error  worked  any  serious  prejudice  to  the  plaintiff  in 
error.  Ho  had  already,  while  narrating  the  difficulty,  testi- 
fied that  he  had  used  the  ax  merely  to  defend  himself,  and 
we  do  not  see  how  the  jury  could  have  arrived  at  a  different 
verdict  had  he  been  allowed  the  utmost  freedom  in  testifvins: 
as  to  his  intentions.  The  court  properly  sustained  the 
objection  to  the  other  question.  It  was  leading  and  other- 
wise objectionable. 

Another  error  urged  is,  that  the  Circuit  Court  permitted 
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the  state's  attorney,  against  the  objection  of  the  defendant, 
to  read  in  his  argument  to  the  jury  several  reports  of  other 
cases  and  statements  of  facts  therein  contained,  and  apply  the 
matters  so  read  to  the  case  at  bar.  After  the  evidence  was 
heard  the  state's  attorney  in  his  opening  argument,  against 
the  objection  of  the  defendant,  read  to  the  jurj^  Sees.  169, 
177  and  179  of  Moore's  Criminal  Law,  page  75;  1  Ohio  State 
Reports,  pages  202  and  203;  2  New  York  Court  of  Appeals, 
pages  540  and  541;  132  111.  page  234;  131  111.  page  300;  94 
111.,  and  pages  642,  643  and  646  of  125  111.  The  contention 
in  this  court  is  limited  to  the  extracts  read  from  the  cases 
in  2  N.  Y.  and  125  111.,  and  the  complaint  is  directed  against 
those  portions  containing  the  statements  of  facts.  In  those 
jurisdictions  where  the  juries  are  the  judges  of  the  law  as 
well  as  the  facts,  it  is  a  settled  rule  of  practice  to  allow 
counsel  to  read  books  of  law  to  the  jury.  1  Thompson  on 
Trials,  Sees.  945,  949;  Stout  v.  The  People,  96  Ind.  407; 
Wade  V.  State,  65  Ga.  756.  Considerable  embarrassment 
must  necessarily  arise  to  trial  courts  in  determining  how 
much  of  reported  cases  it  is  proper  to  read  to  the  jury. 
They  have  thus  far  been  unaided  by  any  decision  of  our 
Supreme  Court  upon  the  subject,  and  from  what  we  can 
learn  the  practice  is  far  from  being  uniform  in  the  different 
circuits  of  the  State.  Under  some  judges,  we  are  informed, 
such  latitude  is  allowed  that  counsel  are  permitted  to  read 
from  almost  any  publications  entitled  a  law  book  and  bound 
in  sheep,  while  under  others,  there  is  such  restriction  that 
counsel  are  not  permitted  to  read  from  reported  opinions  of 
our  own  Supreme  Court  such  portions  as  contain  a  recital  of 
the  facts  and  the  reasoning  thereon.  The  determination  of 
the  question  in  individual  oases  must  I'est  largely  in  sound 
judicial  discretion.  It  will  not  do  to  hold,  as  contended  for 
here  by  counsel,  that  it  is  only  proper  to  read  such  portions 
of  reported  cases  from  our  Supreme  Court  as  announce  legal 
principles.  Lawyers  and  trial  judges  often  find  it  necessary 
to  read  the  recital  of  facts  and  the  reasoning  thereon  to 
comprehend  the  principle  announced.  How  much  more 
essential  in  such  cases  to  the  jury,  who  are  the  judcer. 
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of  the  law,  but  whose  habits  of  study  and  thought  have 
not  so  well  prepared  them  to  grasp  legal  principles  as 
trained  legal  minds  ?  We  can  see  no  impropriety  in  reading 
to  the  jury  the  entire  opinion  of  a  case  reported  from  our 
Supreme  Court  applicable  to  the  case  on  trial,  except  wherein 
a  principle  is  announced  which  has  since  been  overruled. 
When  objection  is  made  to  reatling  from  text  books  or 
reported  cases  from  other  States,  it  is  the  duty  of  the  court 
to  examine  the  portions  proposed  to  be  read,  aifd  if  he  finds 
the  principles  therein  stated  to  be  in  harmony  with  the  law 
of  this  State  and  applicable  to  the  case  on  trial,  to  permit 
them  to  be  read;  if  he  finds  otherwise,  he  should  exclude 
them.  We  are  unable  to  see  how  the  plaintiff  in  error  was 
prejudiced  by  the  state's  attorney  reading  the  extracts  from 
the  New  York  and  Illinois  cases  complained  of.  Had  he 
read  from  no  reported  case  the  verdict  could  not  have  been 
other\vise. 

The  clear  logic  from  the  evidence  and  instructions  given, 
was  the  guilt  of  the  defendant. 

Judgmeiit  affirmed. 


Wyatt  Stanley 

V. 

Jeremiah  Moynihan, 

Trover— Action  by  Constable — Title  under  Execution — Levy—Return. 

1.  Upon  the  caae  presented,  this  court  holds  that  the  indorsement  of 
a  levy  under  an  execution,  which  was  made  upon  a  separate  piece  of 
paper  and  pasted  upon  the  execution,  was  suflBlcient. 

2.  A  le\y  of  an  execution  upon  a  crib  of  com,  which  is  made  in  the 
presence  of  witnesses,  by  the  posting  of  a  notice  upon  the  crib,  and  by 
securely  nailing  up  the  same,  is  sufficient. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Henderson  County;  the 
lion.  John  J.  Glenn,  Judge,  presidin<5. 
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Messrs.  Grier  &  Stewart  and  C.  A.  McLaughlin,  for 
appellant. 

Messrs.  Kirkpatrick  &  Alexander,  for  appellee. 

Mr.  Justice  Cartwright.  Appellee  is  a  constable,  and 
brought  this  suit  in  trover  against  appellant  to  recover 
damages  for  the  conversion  by  appellant  of  certain  cattle 
and  a  crib  of  corn,  claimed  to  have  been  levied  on  by 
appellee,  as  such.constable,  by  virtue  of  an  execution  in  favor 
of  I.  F.  Ilarter  against  S.  B.  Stanley.  On  a  trial  by  the 
court  without  a  jury,  there  was  a  finding  for  appellee  as  to 
the  corn,  and  against  him  as  to  the  cattle;  his  damages  were 
assessed  at  §116,  being  the  value  of  his  special  interest  in 
the  corn,  as  found  by  the  court,  and  there  was  judgment 
accordingly  and  for  costs.  The  only  question  involved  in 
this  appeal  is  as  to  the  sufficiency  of  appellee's  title  to  sus- 
tain the  action.  Appellee  could  only  recover  on  the  strength 
of  his  own  title  by  showing  a  levy  of  the  execution,  valid  and 
sufficient  to  invest  him  with  a  special  property  in  the  corn 
and  a  right  to  its  possession.  It  is  contended,  on  the  part  of 
appellant,  that  there  was  a  failure  to  prove  a  valid  levy, 
because  such  levy,  and  an  inventory  of  the  pi'operty  levied 
on,  was  not  properly  indorsed  on  the  execution,  and  that 
appellee  did  not  take  such  possession  of  the  corn  as  would 
constitute  a  valid  levy  as  against  third  persons. 

The  following  facts  are  established  by  the  evidence':  On 
Kovember  17,  1890, 1.  F.  Harter  obtained  judgment  before 
a  justice  of  the  peace  against  8.  B.  Stanley.  Execution  was 
issued  the  same  day  and  delivered  to  appellee,  who  indorsed 
the  date  of  its  receipt,  and  at  once  made  personal  service  of 
the  writ  upon  S.  B.  Stanley.  On  December  16th,  appellee 
went  to  the  farm  where  S.  B.  Stanley  lived,  and  where  the 
crib  of  com  was  situated;  and  at  the  crib,  in  the  presence  of 
S.  B.  Stanley  and  another  person,  claimed  to. levy  on  the  corn 
bv  virtue  of  the  execution,  and  posted  a  notice  of  such  levy 
on  the  crib.  There  was  other  property  also  levied  upon,  and 
on  December  27th,  appellant,  for  the  purpose  of  a  trial  of  the 
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right  of  property,  gave  appellee  notice  pursuant  to  the 
statute,  that  he  claimed  proi)erty  in  the  corn  and  cattle  so 
levied  upon.  There  were  two  trials  of  the  right  of  property 
on  January  2d  and  12th,  respectively,  and  an  appeal  was 
taken  to  the  Circuit  Court,  where  that  proceeding  was  dis- 
posed of  by  agreement,  and  this  suit  was  afterward  begun. 
In  the  mean  time,  appellant  had  taken  the  corn  and  con- 
verted it  to  his  own  use.  At  the  time  of  the  trial  of  this 
cause  there  was  a  paper  pasted  to  the  execution  as  an  in- 
dorsement, reciting  as  follows :  "  I  have  levied  on  the  fol- 
lowing property,  to  wit :  About  1,000  bushels  of  corn  in 
crib,  three  cows,  three  calves  and  one  yearling  heifer,  two 
sows,  twenty-three  shotes,  twelve  pigs,  one  self-binder  and 
about  fifty  bushels  of  oats  in  bin.  Dated  this  16th  daj^  of 
December,  1890.  Jeremiah  Moynihan,  Constable."  There 
is  some  uncertainty  as  to  when  this  paper  was  pasted  to  the 
execution,  but  the  evidence  justifies  the  belief  that  it  was 
made  out  soon  after  the  levy,  and  at  the  time  of  the  trials 
of  right  of  property  was  either  folded  with  the  execution  as 
belonging  to  it,  or  was  pinned  to  it.  There  were  already 
two  indorsements  on  the  execution  showing  the  receipt  of 
it  and  the  personal  seA-ice,  and  the  recitals  of  this  paper 
could  be  apparently  more  conveniently  made  on  the  separate 
paper,  than  upon  the  narrow  remaining  space  on  the  execution. 
It  would  frequently  be  impossible  to  make  the  indorsement 
literally  on  the  execution  itself  on  account  of  lack  of  space, 
and  the  law  does  not  exact  a  compliance  so  narrowly  technical 
with  its  terms.  But  it  is  said  that  ^he  return  is  too  indefinite 
in  failing  to  state  that  appellee  levied  on  the  corn  by  virtue 
of  the  writ  and  in  failing  to  describe  the  corn  more 
particularly.  The  recital  may  be  referred  to  the  execution  to 
which  the  paper  was  annexed.  The  seizure  of  the  com  bj'- 
api^ellee  under  the  execution  for  its  satisfaction  constituted 
the  levy,  and  the  indorsement  is  for  the  purpose  of  furnishing 
evidence  of  it  and  of  the  date,  and  of  the  property  taken,  and 
for  the  prevention  of  fraud.  Appellant  was  not  in  any  way 
misled,  but  had  actual  notice  of  the  levy  on  this  com  under  the 
writ  as  shown  by  his  notice  of  claim  of  property,  wherein  he 
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recited  that  it  was  so  levied  upon  by  appellee  by  virtue  of  the 
writ.  We  think  that  appellee  suflBciently  and  substantially 
complied  with  the  statute.  The  remaining  contention  of  ap- 
pellant is  that  appellee  did  not  take  possession  suflBcient  to 
enable  him  to  assert  a  claim  against  a  third  person.  It  is 
not  contended  that  an  officer  must  take  and  retain  actual 
manual  possession  of  such  property  as  a  crib  of  corn,  but  it 
is  claimed  that  something  more  should  have  been  done  than 
was  done  in  this  case.  The  levy  was  made,  the  notice  was 
posted  on  the  crib,  and  the  crib  was  tightly  nailed  up.  Shortly 
after  the  levy,  appellant  gave  notice  for  a  trial  of  the  right  of 
property,  and  successive  trials  were  had. 

Appellee  was  not  called  upon  to  do  anything  further  with 
the  corn  until  the  right  to  it  was  settled  in  that  proceeding. 
Before  that  was  done  appellant  took  the  corn  and  made  use 
of  it,  knowing  that  it  had  been  levied  on  as  stated  in  his 
notice.  We  do  not  discover  any  reason  for  a  reversal  of  the 
judgment  and  it  will  be  affirmed. 

Judgment  affirmed. 


Denison  F.  Holmes 

V. 

Isaac  E.  Blake. 


Negotiable  Instruments — Note  —  Assigned  after  Maturity — Set-off— - 
Application  of  Payment — Question  of  Fact — Verdict — Instructions. 

In  an  action  on  a  promissory  note  transferred  to  plaintiff  after  matu- 
rity, where  tiie  defense  was  a  set-off,  and  the  case  turned  on  a  question 
of  fact  as  to  whether  a  certain  payment,  which  had  been  made,  was  in- 
funded  to  apply  on  the  debt  claimed  as  a  set-off,  this  court  holds  that  the 
evidence  supported  the  finding  of  the  jury  that  it  was  so  intended. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Carroll  County;  the 
Hon.  John  D.  Crabtbee,  Judge,  presiding. 
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Messrs.  J.  M.  Hunter  and  R.  E.  Eaton,  for  appellant. 

Messrs.  Geor(*e  L.  Hoffman  and  Henry  Mackat,  for 
appellee. 

Mr.  Justice  Cartwright.  Appellee  sued  appellant  to  re- 
cover the  amount  of  a  promissory  note  made  by  appellant, 
dated  June  21,  1883,  for  S700,  payable  to  H.  C.  Blake,  vrith 
interest  at  six  per  cent,  and  assigned  by  the  payee  to  appel- 
lee after  maturity.  A  trial  was  had  and  a  verdict  rendered 
for  appellee  for  $1,009.87,  on  which  judgment  was  entere<l. 
The  defense  made  was  a  set-oflf  against  H.  0.  Blake,  the 
payee  of  the  note,  of  a  sum  paid  by  appellant  as  surety  for 
him  on  an  administrator's  bond.  The  evidence  was  that  ap- 
pellant paid  $3,060,  as  claimed,  as  surety,  November  19, 
1888,  and  that  he  was  then  indebted  to  H.  0.  Blake  in  the 
sum  of  $1,649,  on  a  note  for  $1,500,  dated  March  23,  1887, 
with  interest  at  six  per  cent,  leaving  a  balance  of  $1,411, 
which  appellant  claimed  was  a  legitimate  set-off  against  the 
note  in  suit.  About  a  year  before  the  payment  on  the  ad- 
ministrator's bond,  appellee  had  received  from  his  sister, 
Anna  M.  Blake,  wife  of  H.  C.  Blake,  $1,300,  and  the  only 
matter  in  dispute  at  the  trial  was  whether  it  had  been  agreed 
between  appellant  and  Mrs.  Blake  that  the  money  so  re- 
ceived from  her,  with  interest,  should  be  applied  on  her  hus- 
band's indebtedness  to  appellant,  so  as  to  reduce  the  set-off 
by  a  deduction  of  that  amount.  The  jury  adopted  the  claim 
of  appellee  that  it  had  been  so  agreed,  as  true,  and  allowed 
appellant,  as  set-off,  only  the  balance  remaining  after  de- 
ducting said  amount,  with  interest,  to  the  time  the  payment 
was  made  by  appellant  as  surety  for  H.  C.  Blake. 

Appellant  received  the  $1,300  December  5, 1887,  from  Mrs. 
Blake,  and  she  testified  that  he  agreed  to  give  her  his  note 
for  it,  bearing  six  per  cent  interest,  but  never  did  so.  Mrs. 
Blake  and  her  son,  Dennison  Blake,  testified  that  at  the 
time  of  the  settlement  of  the  administration  matter,  Novem- 
ber 19,  1888,  it  was  agreed  that  the  amount  due  Mrs.  Blake 
should  be  applied  on  the  amount  due  appellant  in  that  trans- 
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action  from  H.  C.  Blake,  and  Mary  Blake  testified  that  ap- 
pellant afterward  told  her  that  it  had  been  so  applied.  Ap- 
pellant contradicted  the  witnesses  to  the  agreement,  and  said 
that  he  did  not  recollect  making  the  statement  testified  to 
by  Mary  Blake.  It  appeared  also  that  appellant  had  claimed 
half  of  the  $1,300,  and  he  testified  that  he  had  a  writing  to 
show  for  it,  but  the  writing  was  not  produced,  and  it  is  not 
claimed  that  appellant  proved  any  right  to  any  part  of  the 
amount  which  Mrs.  Blake  let  him  have.  We  think  the  jury 
decided  the  question  of  fact  presented  to  them  correctly  on 
the  evidence  before  them. 

It  is  objected  that  the  fourth  instruction  for  appellee  was 
faulty,  but  the  deficiency  was  supplied  by  the  second  instruc- 
tion for  appellant. 

We  see  no  objection  to  the  seventh  instruction  for  appel- 
lee. 

The  judgment  will  be  affirmed. 

Judgment  affiimied. 


German  Fire  Insurance   Company 

V. 

Albert  W.  Perry  et  al. 

Judgments  and  Decrees — Judgment  by  Default — Bill  to  Set  Aside — 
Negligence  of  Defendant's  Agent  a  Bar. 

Upon  a  bill  filed  to  set  aside  a  judgment  obtained  by  default,  this  court 
holds  that  the  evidence  showed  that  complainant  had,  tlirough  its 
agent,  been  guilty  of  such  negligence  that  it  was  not  entitled  to  relief. 

[Opinion  filed  December  12, 1892.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  C.  R.  Stare,  Judge,  presiding. 

Messrs.  Puterbaugh,  Page  &  Pcterbauoh,  for  appellant. 
"Whenever,  by  reason  of  the  plaintiff's  fraudulent  conduct 
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or  misrei)resentations  to  defendant  concerning  the  nature 
and  object  of  the  action  or  the  prosecution  of  the  cause, 
defendant  in  the  action,  having  a  good  defense  upon  the 
merits,  is  lulled  into  security,  so  that  he  fails  to  interpose 
his  defense,  he  is  entitled  to  the  aid  of  equity  to  prevent  the 
plaintiff  from  reaping  the  benefit  of  a  judgment  thus  fraud- 
ulently obtained.  1  High  on  Inj.,  Par.  199;  Freeman  on 
Judgments,  409,  Sec.  480. 

When  false  and  f  raudident  representations  are  made  by 
plaintiff's  attorney,  by  which  judgment  is  obtained,  defend- 
ant is  entitled  to  relief  in  equity.  1  High  on  Inj.,  Par.  202; 
Freeman  on  Judgments,  14,  Sec.  492. 

When  defendant  had  a  good  and  meritorious  defense  upon 
the  merits,  but  was  prevented  from  asserting  it  by  receiving 
assurance  in  writing  from  plaintiff's  attorney  that  nothing 
further  would  be  done  in  the  suit  until  he  was  notified,  an 
injunction  was  allowed.  1  Iligh  on  Injunctions,  Par.  191; 
Foote  V.  Despain,  87  111.  28. 

The  fraud  which  is  made  the  foundation  for  the  relief  is 
not  necessarily  of  an  active  or  affirmative  nature,  but  may 
consist  in  mere  silence  or  suj)pression  where  good  faith  and 
fair  dealing  would  require  a  disclosure  of  the  facts  which 
are  concealed.  lb.  Par.  203;  lb.  Par.  199;  Dickerman  v. 
Burgess,  20  111.  267. 

In  Beams  v.  Denham,  2  Scam.  58,  the  complainants  filed 
a  bill  in  chancery  for  an  injunction  and  a  new  trial  in  an 
action  at  law,  setting  forth  that  the  action  was  commenced 
on  a  replevin  bond,  and  that  shortly  before  the  term  of 
court  to  which  tlie  writ  in  the  said  action  was  returnable, 
one  of  the  complainants,  and  the  princi])al  in  the  reple^nn 
bond,  became  sick  and  unable  to  attend  court;  that  his 
agent  called  upon  the  attorney  for  the  plaintiff,  who  inforraeil 
him  that  in  view  of  the  circumstances  the  suit  should  be 
continued;  notwithstanding  which  a  judgment  by  default, 
through  mistake  or  forgetfulness,  as  complainant  supposed, 
was  taken  at  said  term  of  court  for  the  entire  penalty  of 
the  bond,  which  the  complainants  alleged  they  were  not 
justly  or  equitably  bound  to  pay;  held^  that  these  facts  wei'c 
sufficient  to  authorize  a  court  of  chancery  to  grant  relief. 
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When  a  judgment  is  obtained  by  fraud  or  accident,  without 
any  fault  or  negligence  on  the  part  of  the  defendant,  a  court 
of  equity  will  afford  relief,  either  by  opening  the  case  and 
allowing  the  party  an  opportunity  of  another  trial,  or  by  a 
|)erpetual  injunction.  Wierich  v.  De  Zova,  2  Gilm.  385; 
2  Story's  Eq.  Jur,,  174;  Cooper's  Eq.,  139. 

Where  a  defendant  has  had  an  adequate  remedy  at  law, 
and  has  been  prevented  from  resorting  to  it  in  time  by  the 
fraud  or  circumvention  of  the  plaintiff,  he  ought  to  be  re- 
lieved in  equity.  Poindexter  v.  Wdddy,  6  Munf.  418;  Lee 
V.  Baird,  4  Hen.  &  Munf,  453;  Williams  v.  Fowler,  2  J.  J. 
Marsh.  405;  2  Story's  Eq.  Jur..  Sec.  887;  Wierich  v.  De  Zoya, 
2  GiluL  385. 

The  rule  is  well  settled  that  a  court  of  e(]uity  will  grant 
relief  against  a  judgment  which  is  against  conscience,  or  the 
justice  of  which  can  be  im]>eached  by  facts,  or  on  grounds 
of  w^hich  the  party  could  not  avail  himself  at  law,  or  of 
which  he  was  prevented  from  availing  himself  by  fraud, 
accident  or  mistake,  or  the  act  of  the  opposite  jmrty,  with- 
out any  negligence  or  fraud  on  his  own  part.  Ililliard  on 
New  Trials,  451;  Freeman  on  Judgments,  409,  Sec.  48G; 
Wilday  v,  McConnel,  63  111.  278;  Gregg  v.  Brower,  67  111. 
526;  McGehee  v.  Gold,  68  111.  215;  Ward  v.  Durham,  134  111. 
195. 

To  sustain  the  bill  in  this  case  we  were  required  to  prove, 
first,  that  the  complainant  had  a  meritorious  defense  to  the 
action  in  which*the  judgment  complained  of  was  rendered; 
second,  that  the  complainant  was  misled  by  the  conduct  of 
the  opposite  party,  and  was  not  guilt}^  of  ladies,  . 

Messrs.  Paysok  &  Orebaugh,  for  appellees. 

Any  laches  on  the  part  of  the  complainant  will  prevent 
its  obtaining  relief  in  equity.  Ballance  v.  Loomis,  22  111. 
84;  Sullivan  v.  Niehoff,  27  111.  App.  423;  Baker  v.  Elkins,  1 
Johns.  Chy.  465. 

The  rule  that  equity  will  not  relieve  against  the  neglect 
of  a  party  in  a  suit  at  law,  will  depend  ujxjn  the  fact  that 
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he  knowingly  had  a  day  in  court.  Owens  v.  Eanstead,  22 
111.  IGl. 

"When,  by  the  use  of  ordinary  diligence  and  precaution,  a 
defense  could  have  been  available  at  law,  no  relief  will  be 
granted  in  equity.     Smith  v.  Powell,  50  111,  21. 

When  a  party  has  had  an  opportunity  of  interix)sing  his 
defense  at  law,  and  his  remedy  in  that  form  is  complete, 
and  he  from  carelessness  or  inattention  has  failed  to  make 
it,  courts  of  equity  never  afford  relief.  The  law  only 
favors  the  vigilant.  1»  High  on  Injunctions,  Sec.  190-194; 
Lucas  v.  Spencer,  27  111.  17. 

The  rule  is  well  settled  that  when,  by  the  use  of  ordinary 
diligence  and  precaution,  a  defense  could  have  been  made 
available  upon  the  trial  of  a  suit  at  law,  no  relief  will  be 
granted  in  equity.  Ramsey  v.  Perley,  34  111.  504;  Mellendy 
V.  Austin,  69  111.  15;  Hopkins  v.  Medley,  99  111.  509;  Higgins 
V.  Bullock,  73  111.  205. 

The  practice  of  resorting  to  courts  of  equity  to  enjoin 
judgments  at  law  should  not  be  encouraged.  Insurance  Co. 
V.  Kingman,  21  111.  App.  493;  Ilammon  v.  Maxwell,  31  N.  J. 
Eq.  328. 

If  a  party  will  suffer  judgment  to  pass  against  him  by 
neglect,  he  can  not  have  relief  here  for  a  matter  which  he 
might  have  availed  himself  of  at  law^.  Lansing  v.  Eddy,  1 
Johns.  Chy.  49;  Morgan  v.  Tipton,  3  McLean,  345;  Land  v. 
Sergent,  1  Edw.  Chy.  1C7;  Bartholamew  v.  Yaw,  9  Paige, 
630.  ^  • 

He  must  show  that  he  was  prevented  from  bringing  his 
defense  fairly  before  the  court  by  fraud  or  a<xiident,  un- 
mixed .Avith  negligence  on  his  part.  Garvin  v.  Squires,  50 
Am.  Dec.  225;  Ilibbard  v.  Eastman,  47  N.  H.  509;  G.  &  L 
"W.  E.  R.  Co.  V.  Enner,  110  111.  64;  Adams'  Eq.,  Sec.  197; 
Bispham,  Eq.,  Sec.  409;  3  Pomeroy's  Eq.,  page  395,  note;  7 
Lawson^s  R.  &  R.,  Sec.  3702. 

Complainant  Avill  be  required  to  show  that  he  used  due 
diligence  preparing,  and  conducting  his  defense  at  law,  and 
that  he  w^as  prevented  from  then  making  it  by  circumstances 
beyond  his  control.     Horn  v.  Queen,  4  Neb.  144;  1  High  on 
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Injunctions,  Sec.  210.  Laches  is  a  bar  to  such  relief.  Brown 
V.  Buena  Vista  Co.,  95  U.  S.  159. 

A  party  must  show  some  unavoidable  necessity  to  entitle 
him  to  relief  against  the  legal  effect  of  the  judgment  at 
law.  Stroup  v.  Sullivan,  4G  Am.  Dec.  .390;  Maxwell  v. 
Ck)nner,  1  Neill's  Chv.  22. 

The  fraud  or  accident  must  be  unmixed  Tvith  any  fault  or 
negligence  in  the  complainant  himself.  Blackburn  v.  Bell, 
91  lU.  434;  Owens  v.  Ranstead,  22  111.  162;  Higgins  v. 
Bullock,  72  111.  206;  Patterson  v.  Bangs,  9  Paige,  630; 
Smith  V.  Allen,  63  111.  474. 

Equity  does  not  grant  relief  to  a  party  on  the  ground  of 
accident  or  mistake,  if  the  accident  or  mistake  has  arisen 
from  his  own  negligence  or  want  of  reasonable  care.  Knapp 
V.  Fowler,  39  Han.  517;  Sedam  v.  Williams,  4  McLean,  52. 

When  a  suit  is  instituted  against  a  party,  it  is  his  duty 
properly  to  defend  it,  if  he  has  any  defense  to  make,  at  the 
proper  manner.  And  if  he  fails  to  do  so,  and  judgment  is 
rendered  against  him  ia  consequence  of  his  negligence,  a 
court  of  equity  has  no  power  to  relieve  him,  although  the 
original  judgment  was  erroneous.  Stroup  v.  Sullivan, 
supra;  see  also,  Kearney  v.  Smith,  24  Am.  Dec.  552. 

He  must  have  been  prevented  from  making  his  defense 
by  "  circumstances  beyond  his  control."  Green  v.  Dodge, 
25  Am.  Dec.  736. 

The  general  reasoning  upon  which  this  doctrine  is  main- 
tained, is  the  common  maxim  that  courts  of  equity,  like 
courts  of  law,  require  due  and  reasonable  diligence  from  all 
parties  in  suits,  and  that  it  is  sound  policy  to  suppress  mul- 
tiplicity of  suits.  "It  is  more  important  that  an  end 
should  be  put  to  litigation  than  that  justice  should  be  done 
in  every  case."     2  Story's  Equity  Jurisprudence,  Sec.  896, 

Mr.  Justice  Lacey.  This  was  a  bill  filed  by  the  appellant 
against  appellees  to  set  aside  a  judgment  obtained  by  one  of 
the  latter,  Albert  W.  Perry,  against  the  appellant  for  $400,  ob- 
tained in  the  Circuit  Court  of  Iroquois  County  at  its  June  term, 
1891.  According  to  the  allegations  of  the  bill,  the  judgment 
was  obtained  on  an  insurance  policy  issued  by  the  ai)pellant 
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to  appellee  Perry,  on  his  one  and  one  half  story  frame 
building,  for  $400,  insuring  him  against  loss  by  fire,  which 
was  occupied  as  a  dwelling  house  and  situated  in  the  village 
of  Le  Eoy,  and  on  the  household  furniture,  etc.  The  defense 
to  a  suit  on  the  policy,  as  set  up  in  the  bill,  was  that  at  the 
time  the  dwelling  was  destroyed  by  tire  it  was  vacant  and 
unoccupied,  in  violation  of  a  provision  of  said  policy,  which 
])rovided  in  case  said  dwelling  became  vacant  and  uncxjcu- 
pied,  then  the  said  policy  should  be  void;  that  appellee 
fraudulently  misrepresented  the  value  of  the  house,  fixing 
the  value  at  $600,  when  it  was  only  worth  $50;  that  the 
judgment  was  in  excess  of  the  loss  $850,  and  charging  fraud 
in  making  false  affidavit  by  Perry.  The  excuse  set  up  in 
said  bill  for  not  makino*  the  defense  at  law,  was  that  its 
agent  at  Watseka,  S.  G.  Staples,  was  misled  by  the  fraud- 
ulent misrepresentations  of  C.  H.  Payson,  the  attorney  of 
appellee,  in  this :  after  the  appellant  was  served  with  a  copy 
of  the  summons  in  Peoria,  it  wrote  to  its  agent.  Staples, 
directing  him  to  send  it  a  copy  of  the  declaration;  that 
Staples  went  to  the  circuit  clerk's  office  in  Watseka  twice 
to  see  if  a  declaration  had  been  filed.  The  second  time  he 
went  on  the  4th  dav  of  June,  1891,  the  last  dav  for  filing  a 
declaration  for  the  June  term,  and  was  told  by  the  clerk  that 
none  had  been  filed;  that  while  in  the  clerk's  office  Mr. 
Staples  met  C.  II.  Payson,  the  attorney  for  Perry,  the  aj)pel' 
lee,  whom  Staples  told  that  he  had  come  to  see  what  had 
been  done  in  regard  to  the  suit  of  Perry  against  the  Gennan 
Fire  Insurance  Company,  and  Payson  replied  that  nothing 
had  been  filed  and  that  there  would  probably  be  nothing 
done  that  term,  but  that  he  would  be  readv  for  trial  at  the 
fall  term.  Ui)on  learning  this,  Stiiples  notified  the  general 
office  at  Peoria,  who  relied  upon  Payson's  representations 
that  nothing  would  be  done  till  the  fall  term;  that  on  the 
same  day  alluded  *  to,  Payson,  disregarding  his  statements 
and  representations  to  said  agent,  and  without  the  knowl- 
edge of  the  company  or  its  agent,  filed  the  declaration  in 
said  cause,  and  waited  till  about  the  last  dav  of  said  June 

7  t> 

term,  when  he  took  a  judgment  by  default  against  the  com- 
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pany  for  $400,  the  full  amount  of  the  policy.  The  first 
knowledge  the  company  had  of  such  judgment  was  on  the 
1st  day  of  July,  1891,  after  the  adjournment  of  the  June 
term  of  court,  when  the  secretary  received  a  letter  from  Mr. 
Staples  advising  him  that  Perry,  or  his  attorney,  had  taken 
a  judgment;  that  on  the  9th  day  of  July  an  execution  had 
been  sued  out  and  sent  to  the  sheriff  of  Peoria  County  for 
collection.  An  answer  was  duly  filed  to  said  bill  and  a  trial 
was  had  on  the  merits,  resulting  in  the  dismissal  of  the  bill 
and  dissolution  of  the  injunction.  From  this  decree  this 
appeal  is  taken.  The  main  question  for  discussion  and  one 
decisive  of  this  case,  if  it  be  determined  in  favor  of  apj^el- 
lee,  is  as  to  whether  the  appellant  was  guilty  of  such  laches 
in  not  making  a  defense  to  the  suit  at  law,  as  would  bar  this 
a<;tion.  The  manner  and  meeting  of  the  appellant's  agent, 
Staples,  and  appellee's  attorney,  Payson,  is  admitted  in  the 
answer,  and  as  to  what  was  said  on  the  occasion  by  the 
respective  agent  and  attorney,  there  is,  as  to  its  main  feat- 
ures, but  slight  dispute. 

The  evidence  of  Staples  is  as  to  what  was  said  by  Payson 
at  the  meeting  in  the  circuit  clerk's  office,  as  follows,  viz.: 
"  I  told  Mr.  Payson  that  I  came  to  see  w^hat  had  been  done 
in  regard  to  the  case  of  Perry  against  the  Insurance  Co., 
and  he  replied  in  substance  that  there  was  nothing  filed  and 
there  would  probably  be  nothing  done  that  term,  but  he 
would  be  ready  for  us  at  the  fall  term.  This  is  the  sub- 
stance of  what  was  said.  *  *  *  I  did  nothing  further 
to  ascertain  whether  a  declaration  had  been  filed,  and  never 
heard  that  any  judgment  had  been  obtained  until  just  after 
the  court  adjourned."  Mr.  Payson  testified  on  behalf  of 
appellee  that  he  told  Mr.  Staples  that  there  would  probably 
l>e  no  trial  of  the  case  at  the  June  term.  "  I  told  Mr.  Staples 
that  I  wanted  the  issues  settled  at  the  June  term,  and  I 
remember  my  exact  language  was,  '  We  will  be  ready  to 
give  you  h-U  in  the  fall.'  I  never  told  Mr.  Staples  that  no 
declaration  would  be  filed  at  the  June  term."  The  decla- 
ration was  filed  the  morning  of  the  4th  of  June.  It  appears 
also  from  the  testimony  of  G.  A.  Wilson,  one  of  the  apj)cl- 
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lant's  attorneys  acting  in  the  case  in  Peoria,  that  he  saw  a 
letter  from  Staples  to  the  appellant  and  handed  to  him  by 
Mr.  Cremer,  the  president  of  the  company,  dated  about  21st 
of  May,  in  which  Staples  said  that  he  "  had  frequently  been 
to  the  clerk's  office  and  that  no  declaration  had  been  jBled; 
and  either  in  that  letter  or  the  first  letter  there  was  a 
statement  to  the  effect  that  he  had  seen  Mr.  C.  H.  Pavson, 
the  attorney  for  Mr.  Perry;  that  Payson  had  assured  him 
that  taere  would  be  nothing  done  in  the  case  until  October. 
He  said  Mr.  Payson  told  him  that  there  had  been  no  steps 
taken  at  the  June  term  because  there  would  be  no  jury  till 
the  October  term.  But  he  said  he  did  not  know  whether  he 
could  rely  on  Mr.  Payson  or  not;  that  he  had  a  reputation 
of  being  a  little  sharp  or  tricky  and  he  would  keep  a  sharp 
lookout  for  the  filing  of  the  declaration,  and  when  it  was 
filed,  or  just  as  soon  as  it  was  filed,  he  w^ould  get  a  copy  and 
send  it  to  us,  and  I  informed  Mr.  Cremer  that  we  w^ould  do 
nothing  more  until  the  declaration  was  filed."  The  above 
is  about  the  substance  of  all  the  evidence  pertaining  tp  the 
care  and  diligence  exercised  by  appellant  in  making  its  de- 
fense at  law,  and  in  our  judgment  it  comes  far  short  of 
showing  a  legal  excuse  for  not  making  such  defense.  The 
law  is  well  settled  that  where  a  party  has  an  opportunity 
of  interposing  his  defense  at  law,  and  his  remedy  in  that 
form  is  complete,  and  he  from  carelessness  or  inattention 
has  failed  to  make  it,  courts  of  equity  will  never  afford 
relief.  The  law  only  favors  the  vigilant.  Ordinary  dili- 
gence and  precaution  to  make  such  defense  must  be  used  or 
no  relief  will  be  granted  in  equity.  Lucas  v.  Spencer,  27 
111.  17;  Kamsey  v.  Perley,  34  111.  504;  Mellendy  v.  Austin, 
69  111.  15 ;  Hopkins  v.  Medley,  99  111.  502 ;  Higgins  v.  Bul- 
lock, 73  111.  205.  The  general  rule  is  well  understood.  Was 
there  such  diligence  in  this  case  ?  It  seems  to  us  that  no 
reasonable  person  would  accept  the  suggestion  of  an  attor- 
ney for  the  opposite  party,  that  probably  nothing  would  be 
done  at  a  certain  term  of  court,  when  there  was  yet  time  to 
file  a  declaration  for  such  term  and  where  summons  had 
been  duly  served  in  apt  time.    The  attorney  makes  no  pos- 
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itive  statement  and  binds  himself  to  nothing,  and  it  is  no 
breach  of  any  promise  or  violation  of  any  agreement  for 
the  attorney  to  proceed.  It  was  certainly  an  act  of  great 
negligence  on  the  part  of  Staples,  by  whose  acts  and  omis- 
sions the  appellant,  as  the  principal,  is  bonnd,  to  rely  on 
such  vague  and  uncertain  suggestions  as  were  made  by  Pay- 
son.  .It  furthermore  appears  from  his  own  letter  to  the 
appellant,  sent  to  Peoria  about  the  time  this  conversation 
took  place,  that  he  did  not  rely  on  them  and  had  no  faith  in 
them,  and  promised  the  appellant  that  he  would  watch  for 
the  filing  of  the  declaration  and  would  send  a  copy  of  it  to 
it.  Had  he  done  this  the  appellant  would  undoubtedly 
have  made  its  defense  at  law.  But  finding  no  copy  of  a 
declaration  sent  to  it,  as  promised  by  Staples,  it  no  doubt 
supposed  none  had  been  filed  at  the  June  term.  But  the 
negligence  of  the  agent  is  chargeable  to  the  principal. 
However  unjust  the  judgment  may  be,  the  appellant  hav- 
ing negligently  failed  to  make  its  defense  at  law  can  not 
now, come  into  a  court  of  equity  and  litigate  the  matter 
again.  The  court  below,  therefore,  properly  dismissed  the 
bill  and  dissolved  the  injunction.  The  decree  of  the  court 
below  is  therefore  affirmed. 

Decree  affirmed. 


'  Illinois  Central  Railroad  Company 

V. 

Reuben  S.  Hosler,  Administrator. 

Master  and  Servant — RaUroad  Company — Negligence — Action  for 
Damages  for  Death  of  Employe— Railway  Collision—Question  of  Fact — 
IHeading—What  Omissions  Cured  by  Verdict — Fettoto-servant. 

In  an  action  against  a  railway*  company  to  recover  damages  for  the  death 
of  plaintifiTs  intestate  in  a  collision,  the  same  having  been  caused  either 
fay  the  negligence  of  an  engineer  in  failing  to  notice  a  red  light,  or  el^ 
by  the  act  of  some  person  in  changing  the  red  light  to  white,  this  court 
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holds  that  the  overwhelming  weight  of  evidence  was  that  the  accident 
was  due  to  the  negligence  of  the  engineer,  and  as  plaintiff's  intestate  was 
a  fellow-servant  with  the  engineer,  there  can  be  no  recovery. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  C.  R.  Starr,  Judge,  presiding. 

Messrs.  Harbison  Loring  and  W.  Potter,  for  appellant. 

Messrs.  11.  L.  Eichardson  and  H.  K.  Wheeler,  for 
appellee, 

Mr.  Justice  Cartwrigiit.  Appellee  brought  this  suit  as 
administrator  of  the  estate  of  William  Hosier,  deceased,  to 
recover  damages  for  the  death  of  said  William  Hosier. 
There  was  a  trial  and  a  verdict  for  appellee  for  $4,000,  on 
which  judgment  was  entered.  The  only  material  fact  in 
dispute  at  the  trial,  touching  the  liability  of  ai>pellant,  related 
to  the  color  of  a  signal  light. 

Aside  from  that  question  the  facts  proven  were  as  follows : 
William  Hosier  was  a  fireman  in  the  employ  of  apj)ellant. 
On  November  22,  1890,  he  was  firing  the  engine  on  the 
south  bound  fast  mail  train  which  was  due  at  Kankakee  at 
4:55  A.  M.  Edward  Barker  was  the  engineer  in  charge  of 
the  engine.  A  north  bound  passenger  train  was  due  at 
Kanlcakee  at  the  same  time  as  the  train  in  question.  South 
of  the  station  at  that  place  there  was  a  bridge  upon  which 
there  were  two  tracks,  connected  with  a  switch  at  the  north 
end  of  the  bridge.  In  going  over  the  bridge  the  south 
bound  trains  took  the  east  track  and  north  bound  trains 
took  the  west  track.  On  the  top  of  the  switch  spindle 
there  Avas  a  signal  lantern  which  had  four  lenses,  one  on 
each  side,  two  red  and  two  white,  and  the  lantern  turned 
with  the  spindle  as  the  switch  was  operated.  A  white  light 
turned  to  the  north  indicated  that  the  switch  was  set  for 
the  east  track,  and  was  the  signal  to  a  south  bound  train  to 
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go  ahead,  while  a  red  light  turned  to  the  north  was  a  signal 
that  the  switch  was  set  for  the  west  track  and  that  the  train 
going  south  must  not  go  over  the  switch.  The  top  of  the 
spindle  fitted  into  a  socket  in  the  bottom  of  the  lantern, 
and  was  of  such  shape  that  the  lantern  could  only  be  placed 
upon  it  in  two  positions,  one  the  proper  position  and  the 
other  directly  opposite.  The  switchman's  shanty  was  west 
of  the  switch-post  a  short  distance. 

When  the  lantern  was  in  correct  position  on  the  spindle, 
there  would  always  be  a  white  light  on  the  west  side  toward 
the  shanty  and  a  red  light  on  the  east  side.  When  a  red  light 
was  turned  to  the  north  there  would  be  a  white  light  to  the 
south  and  vice  versa.  If  the  switch  was  set  for  the  east 
track  the  whit^  lights  would  be  north  and  west  and  the  red 
lights  south  and  east.  If  it  was  set  for  the  west  track  the 
red  lights  would  be  north  and  east  and  the  white  lights 
south  and  west.  It  was  the  duty  of  the  switchman  to  operate 
the  switch  by  turning  it  so  as  to  connect  with  the  east  track 
for  trains  going  south  and  with  tlie  west  track  for  trains 
going  north.  South  of  the  bridge  there  was  a  semaphore 
with  red  and  white  lights,  connected  by  a  w^ire  with 
the  machinery  handled  by  the  switchman  and  used  as  a  stop 
signal  for  all  trains.  No  train  was  allowed  to  go  past  it  if 
it  showed  a  red  light. 

On  the  morning  in  question,  at  about  four  o'clock,  a  north 
bound  freiglit  train  came  along  on  the  west  track  and  partly 
past  the  switch,  which  was  set  for  the  train  going  north  by 
the  switchman.  When  the  freight  train  was  partly  past  the 
switch  it  was  cut  in  two,  and  part  was  left  standing  on  the 
west  track  on  the  bridge.  The  switchman  went  back  into 
his  shanty  and  fell  asleep.  While  he  was  sleeping  the 
freight  train  was  connected  and  passed  on,  leaving  the  switch 
connected  with  the  west  track  and  set  for  the  north  bound 
trains.  The  switchman  remained  asleep,  and  the  passenger 
train  from  the  south  arrived  and  stopped  on  the  west  track 
south  of  the  bridge  for  the  fast  mail  to  arrive  and  pass  on 
the  east  track.  The  fast  mail  arrived  a  few  minutes  late 
and  stopped  at  the  station  in  sight  of  the  signal  lights  at 
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the  switch.  After  making  the  stop  the  engineer  started 
his  train  and  ran  past  the  switch  and  over  the  bridge  at  a 
rapid  rate,  taking  the  west  track  with  which  the  s^vitch  was 
connected,  and  the  engine  came  in  collision  with  the  engine 
of  the  north  bound  passenger  train  standing  on  the  west 
track.  The  fireman,  Hosier,  was  killed,  and  the  engineer, 
Barker,  was  thrown  from  the  cab  and  lost  a  leg  and  was 
otherwise  injured.  There  were  charges  in  the  declaration 
connected  with  the  manner  of  construction  of  the  engine 
and  tender,  but  no  reliance  was  placed  on  them  on  the  trial, 
and  there  was  no  evidence  on  which  to  base  any  liability  on 
account  of  them.  The  liability  which  it  was  sought  to 
establish  was  based  on  averments  of  the  declaration,  that  it 
was  the  duty  of  the  switchman  to  set  the  signal  light  and 
the  switch  properly  for  the  train  on  which  the  deceased  was 
employed  to  pass,  but  that  while  there  was  a  white  signal 
light  signifying  that  the  train  should  go  ahead,  the  switch 
was  wrongfully  set  for  the  west  track,  and  through  the  care- 
lessness and  negligence  of  the  switchman  in  that  regard  the 
deceased  was  killed.  The  matter  of  fax3t  in  dispute  relating 
to  the  color  of  the  signal  light  was,  whether  the  signal  light 
on  the  switch  turned  toward  the  north  at  the  time  the  fast 
mail  passed  the  switch,  was  white  or  red.  This  was  the 
vital  question  in  the  case,  inasmuch  as  the  engineer  was  a 
fellow-servant  of  the  deceased,  and  if  the  red  light  was 
turned  north  it  was  notice  to  him  not  to  pass  1:he  switch, 
and  the  accident  was  occasioned  by  his  not  heeding  the 
signal.  In  that  event  there  could  be  no  recovery.  As 
already  explained,  if  the  lantern  was  properly  set  on  the 
spindle,  a  white  light  could  not  have  been  turned  north  in 
the  position  in  which  the  switch  was  set.  It  is  clear  that 
the  lantern  was  properly  set  during  the  night  and  up  to  the 
time  that  the  north  bound  freight  left. 

A  great  many  trains  had  passed  during  the  night  and 
there  had  been  no  trouble  or  confusion,  as  there  would  inev- 
itably have  been  if  the  lights  had  been  reversed.  The  engi- 
neer, Barker,  testified  that  when  he  started  from  the  station 
he  saw  the  white  light,  signifying  that  the  track  was  clear. 
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This  could  only  be  true  in  case  some  person,  after  the  north 
bound  freight  had  left,  had  lifted  the  lantern  from  the  spindle 
and  turned  it  around  and  put  it  on  the  spindle  in  a  reverse<l 
position;  and  it  is  the  theory  of  ap])ellee  that  some  unknown 
person  did  so  misplace  the  lantern  while  the  switchman 
slept.  The  switchman  testified  that  he  was  aroused  from 
his  sleep  by  the  fast  mail,  and  tried  to  cross  the  track  to  set 
the  switch,  but  did  not  have  time  to  get  across;  and  that  he 
gave  a  ^top  signal  and  then  a  back  up  signal  with  his  lantern, 
but  that  they  were  unheeded.  He  testified  that  the  red  light 
was  north,  and  that  he  did  not  change  the  position  of  the 
lamp  on  the  spindle,  nor  did  anybody  else  to  his  knowledge. 
Other  witnesses  saAv  the  switch  lights  within  a  few  minutes 
after  the  accident  and  the  red  light  was  then  turned  north. 
People  who  were  about  when  the  accident  occurred  and 
whose  attention  was  drawn  to  the  light  immediately  after, 
testified  that  such  was  the  case. .  The  claim  that  there  was 
a  white  signal  light  toward  the  north  rests  upon  the  evidence 
of  the  engineer,  and  he  was  a  deeply  interested  witness.  He 
had  a  suit  pending  against  appellant  on  account  of  his 
injuries,  wherein  he  must  establish  the  fact  that  he  w^as  not 
in  fault  in  passing  the  switch  while  a  red  light  was  dis- 
pla3'^ed.  Moreover  his  testimony  on  this  trial  differed  from 
that  given  by  him  before  the  coroner  at  the  time  of  the  in- 
quest, when  he  said  in  substance  that  he  saw  no  red  light; 
that  he  did  not  notice  any  signal  light,  and  that  he  saw  the 
white  light  of  the  semaphore  which  was  burning  all  right 
and  was  white.  He  testified  on  this  trial  that  he  had  no 
recollection  of  his  examination  by  the  coroner,  which  wa.s 
about  a  week  after  the  amputation  of  his  leg.  A  doctor  testi- 
fied as  to  the  probability  of  his  being  rational  at  such  a  time 
and  able  to  remember  his  testimony.  The  evidence  of  the 
doctor  was  that  he  might  have  been  delirious  or  not,  and 
that  there  was  no  fixed  rule  for  determining  the  fact  other 
than  apparent  rationality  or  delirium  at  the  time.  Those 
who  were  present  at  his  examination  discovered  no  traces 
of  inability  to  state  the  facts  when  he  was  inquired  of,  and 
his  answers  seem  to  have  been  responsive  to  the  questions. 

Vol.  XLV  14 
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Then,  in  order  to  make  it  possible  that  he  is  correct  in  his 
later  testimony,  it  would  be  necessary  to  adopt  the  theory' 
of  api)ellee  that  some  person  changed  the  lantern  on  the 
spindle  after  the  freight  train  went  north,  and  that  the 
switchman  set  it  right  again  after  the  fast  mail  passed  before 
the  other  witnesses  saw  it.  It  is  possible  that  the  lantern 
may  have  been  so  misplaced,  but  a  mere  surmise  that  such 
a  thing  might  have  happened,  AVill  not  do.  The  supposition 
is  naked  theory,  without  anything  in  the  evidence  in  the 
case  tending  to  establish  it,  and  is  mere  food  for  speculation. 
It  is  mere  conjecture,  built  upon  a  possibility  of  an  improb- 
able kind.  The  clear  preponderance  of  the  evidence  was  that 
the  red  signal  light  was  turned  north,  indicating  to  the 
engineer  that  the  way  was  not  clear,  and  that  he  should  not 
pass  the  switch  and  start  over  the  bridge.  It  is  contended 
by  appellant  that  an  engineer  should  not  pass  the  switch 
without  a  hand  signal  from  the  switchman,  but  it  seems  not 
to  have  been  a  uniform  practice  to  not  pass  the  switch  with- 
out it,  and  if  the  switch  light  had  been  right,  the  omission 
of  the  hand  signal  would  not  have  been  sufficient,  in  our 
opinion,  to  establish  negligence  in  the  engineer.  Appellant 
also  makes  a  point  on  account  of  certain  alleged  defects  in 
the  declaration.  If  the  declaration  was  defective  in  any  of 
the  particulars  claimed,  they  were  such  defects  as  were 
cured  by  the  verdict.  I.  C.  K.  R.  Co.  v.  Simmons,  38  III. 
242;  Barker  v.  Koozier,  80  III.  205;  L.  S.  &  M.  S.  Ry.  Co. 
V.  O'Connor,  115  111.  254;  Keegan  v.  Kinnare,  123  111.  280. 
In  I.  C.  R.  R.  Co.  V.  Simmons  there  was  an  omission  of 
the  averment  that  plaintiff  was  in  the  exercise  of  proper 
care,  and  it  was  held  that  if  the  declaration  was  defective  in 
that  jmrticular  it  was  cured  by  verdict,  and  that  when  any- 
thing is  omitted  in  the  declaration,  though  it  be  a  matter  of 
su])stance,  if  it  be  such  that,  without  proving  it  at  the  trial, 
the  plaintiff  could  not  have  had  a  verdict,  and  if  there  be  a 
verdict  for  the  plaintiff,  the  defect  is  cured.  In  Barker  v. 
Koozier  there  was  an  omission  to  aver  any  fact  making  it 
the  duty  of  Barker  to  turn  to  the  right  of  the  center  of  the 
road,  and  no  conditions  were  set  out  under  which  it  became 
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wrongful,  unlawful  or  negligent  for  him  to  drive  in  the 
center  of  the  traveled  track.  The  count  was  adjudged  suf- 
ficient after  verdict.  It  is  urged  that  the  case  of  Joliet 
Steel  Co.  V.  Shields,  134  111.  209,  established  the  rule  that 
any  omission  in  the  declaration  which  would  be  fatal  on 
demurrer  is  just  as  fatal  after  verdict,  because  a  denial  of 
the  allegations  of  the  declaration  does  not  impose  on  the 
plaintiff  the  duty  of  proving  the  omitted  fact,  and  that 
although  there  be  a  recovery,  it  is  not  to  be  presumed  or  in- 
tended that  such  omitted  fact  was  proven,  although  essential 
to  such  recovery.  "VVe  do  not  think  that  it  was  intended  by 
that  case  to  make  a  general  rule  that  a  fact,  not  inconsistent 
or  at  variance  with  any  material  allegation  of  the  declaration, 
and  which  must  of  necessity  have  been  given  in  evidence  to 
authorize  a  verdict,  is  not  to  be  presumed  to  have  been 
proven,  and  that  the  failure  to  mention  it  in  the  declaration 
is  fatal  after  verdict.  We  do  not  think  that  the  rule  is  the 
same  where  there  has  been  a  trial  as  in  case  of  default 
where  there  can  l^e  no  intendment  beyond  the  facts  actually 
alleged  and  admitted  by  the  default.  The  verdict  being  in 
our  judgment  clearly  against  the  weight  of  the  evidence  in 
the  particulars  above  stated,  the  judgment  will  be  reversed 

and  the  cause  remanded. 

Heversed  and  remanded. 


45    211, 
16U  283: 


KoBERT  Alexander  and  Miner  Alexander 

V. 

Eva  Alexander  et  al. 

Chancery  Practice  —  Preservation  of  Evidence  —  Incorporation  in 
Decree  of  Findings  of  Fact — When  Necessary  to  Support  Decree, 


In  chancery  practice,  the  party  who  asks  and  obtains  relief  must  pre- 
serve in  the  decree,  or  otherwise  in  the  record,  evidence,  or  facts  found, 
sufficient  to  support  the  decree,  otherwise  it  will  be  reversed  by  the 
Appellate  Court.  But  where  the  api^ellee  occupied  a  negative  position 
in  the  court  below,  the  decree  will  not  be  reversed  because  no  findings, 
or  evidence,  api>ear  in  the  record  to  support  it.    The  requirement  is  on 
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tlie  party  seeking  affirmative  relief,  whether  successful  or  not  in  the 
lower  court,  to  preserve  the  evidence  and  the  facts  necessary  to  the  sus- 
taining, or  granting  of  relief  by  the  Appellate  Court. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the 
Hon.  Henry  B.  Willis,  Judge,  presiding.  ^ 

Messrs.  Charles  Wheaton  and  F.  G.  Garfield,  for  appel- 
lants. 

Messrs.  "W.  R.  S.  Hunter  and  Botsford  &  Wayne,  for  ap- 
pellees. 

Mr.  Justice  Laoey.  This  was  a  bill  in  equity  seeking  to 
set  aside  a  bond  given  by  Miner  Alexander  as  principal  and 
Robert  Alexander  as  surety  to  appellee,  Eva  Alexander,  for 
the  support  and  maintenance  of  her  illegitimate  child,  the 
alleged  progeny  of  said  Miner.  Miner  had  been  arrested 
on  a  charge  of  bastaixly  on  the  complaint  of  said  Eva,  and 
while  said  negotiations  were  pending  for  said  Miner  to 
marry  her,  the  arrangement  was  entered  into  that  Miner 
should  give  his  bond,  secured  by  his  father,  Robert,  to 
secure  the  support  of  the  child  in  the  same  sum  as  the  law 
required  where  trial  and  conviction  took  place.  Miner  then 
married-  Eva,  but  they  never  lived  together  as  husband  and 
wife.  The  bill  alleged  fraud  and  duress  in  the  procuring 
the  bond.  Fraud,  in  that  said  Eva  falsely  accused  Miner  of 
being  the  father  of  the  child  when  in  fact  he  was  not,  and  that 
she  knew  it,  and  duress  in  having  him  arrested.  The  court 
below  on  a  hearing  dismissed  the  bill,  and  this  appeal  is 
taken  to  reverse  such  decree. 

As  there  is  only  a  question  of  practice  involved  in  this 
case,  it  will  not  be  necessary  to  particularly  state  any  more 
in  detail  the  charges  in  the  bill.  It  appears  that  there  was 
a  full  answer  on  the  part  of  the  appellees  denying  the  alle- 
gations of  the  bill,  and  on  a  hearing  of  the  evidence  in  the 
case,  both  oral  and  documentary,  the  court  dismissed  the  bill 
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and  dissolved  the  injunction  theretofore  granted  restraining 
the  collection  of  the  bond,  and  that  the  complainant  pay  the 
costs  of  this  suit. 

There  appears  no  finding  of  fact  in  the  decree,  and  no  evi- 
dence was  preserved  by  bill  of  exceptions  or  certificate  of 
evidence  or  otherwise.  The  decree  recites  that  evidence 
was  heard  on  the  hearing,  but  it  is  not  preserved  in  any 
manner  in  the  record.  The  appellants,  who  were  the  com- 
plainants below,  insist  that  the  evidence  should  have  been 
preserved,  or  facts  found  in  the  decree  sufficient  to  show  that 
the  decree  of  dismissal  was  pro|>er,  and  in  failure  of  so 
doing  the  decree  of  dismissal  should  be  reversed.  On  the 
other  hand  the  appellees  insist  that  it  was  the  duty  of  apj^el- 
lants  to  see  to  it  that  the  evidence  was  preserved  in  the 
record,  and  on  failure  so  to  do  they  can  not  in  this  court 
question  the  correctness  of  the  decree. 

In  chancery,  unlike  a  case  at  law,  the  rule  is  that  the  party 
who  asks  relief  and  obtains  it  must  preserve  in  the  decree 
or  otherwise  in  the  record,  evidence  or  facts  found  sufficient 
to  support  the  decree,  otherwise  the  decree  will  be  reversed 
in  the  Appellate  Court.  No  presumptions  will  be  indulged 
in  its  favor  not  shown  by  the  facts  found  and  evidence  pre- 
served in  the  record.  But,  upon  examination  of  the  authori- 
ties cited  by  counsel  on  both  sides,  we  are  inclined  to  think 
and  will  so  hold,  that  in  a  case  like  the  present,  appellees 
not  being  required  to  produce  any  evidence  and  not  seeking 
or  obtaining  any  affirmative  relief,  the  requirement  is  on 
those  seeking  relief,  to  show  and  preserve  in  the  record  the 
evidence  and  facts  necessary  to  sustain  a  decree  in  their 
favor,  if  they  obtain  one,  or  to  entitle  them  to  relief  in 
case  relief  is  refused.  All  the  cases  cited,  except  two,  are 
those  where  affirmative  relief  had  been  granted,  and  those 
against  whom  a  decree  was  rendered  appealed,  and 
therefore  not  applicable  here.  The  two  exceptional  cases 
are  Smith  v.  Smith,  85  111.  189;  Thomas  v.  Adams,  59  111. 
223.  In  the  first  case  cited  there  appeared  in  the  evidence, 
which  was  not  fully  preserved,  sufficient  to  show  that  relief 
should  have  been  granted,  therefore  the  decree  of  dismissal 
was  reversed.    That  case  is  not  in  point.    In  the  last  case 
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cited,  of  Thomas  v.  Adams,  the  record  failed  to  show  that 
any  evidence  was  heard,  or  not  heard,  and  the  court  held 
that  it  was  properly  dismissed;  and  it  further  held,  using  the 
language  of  the  court,  that,  "  If,  on  the  evidence  before 
the  chancellor,  complainant  believed  the  decree  was  erro- 
neous, he  should  have  embodied  it  in  a  certificate,  signed  by 
the  judge  who  tried  the  case.  We  must,  in  the  absence  of 
proof,  presume  that  the  court  below  decided  correctly  in 
dismissing  the  bill.  Nor  was  it  the  duty  of  defendants  to 
preserve  the  complainant's  evidence.  It  may  be  proof  was 
heard  on  the  trial,  but  it  does  not  appear  in  the  transcript."" 
"We  find  nothing  in  the  opinion  justifying  the  conclusion 
that  the  court  meant  to  say  that  in  case  evidence  were 
heard,  then  it  should  be  preserved  by  the  defendants  in 
order  to  justify  and  support  a  decree  of  dismissal.  The 
quotation  by  counsel  for  apjiellant,  pur]X)rting  to  be  taken 
from  that  opinion  justifying  such  a  claim,  we  observe, 
is  copied  from  the  syllabus  of  the  case,  but  nothing  in  the 
opinion,  as  we  think,  bears  it  out.  The  judge  writing  the 
opinion,  as  we  think,  meant  to  say  that  so  far  as  the  record 
showed,  there  was  none,  much  less  sufficient  evidence,  .pre- 
served in  the  record  to  justify  a  reversal. 

If  in  the  absence  of  proof  the  coiirt  would  presume  the 
court  below  decided  correctly  in  dismissing  the  bill,  why 
not  the  same  presumption  when  the  evidence  preserved 
failed  to  show  good  grounds  for  granting  relief  i  In  the 
negative  attitude,  which  the  defendant  occupied  in  that  case 
as  in  this,  it  was  not  "  the  duty  of  defendants  to  preserve 
the  complainant's  evidence." 

It  is  the  attitude  which  the  parties  occupy  to  the  decree 
that  determines  who  shall  preserve  the  evidence.  He  who 
seeks  relief  must  take  care  that  the  findings  of  the  decree,  or 
the  evidence  in  the  record,  sustain  it,  and  nothing  will  be 
taken  by  implication  in  his  favor;  not  so  of  the  party  who 
simply  resists.  The  same  rule  applies  to  those  seeking  relief 
but  fail  to  obtain  it.  He  also  must  preserve  the  evidence 
so  that  the  Appellate  Court  may  see  he  is  entitled  to  it. 

The  decree  is  therefore  affirmed. 

Decree  affirmed. 
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Allen  Smith,  Executor, 

V. 

Joseph  Smith. 

Administration— Claim— Alleged  Settlement  Between  Claimant  and 
Deceased — Counter-claim —  Whether  Included  in  Settlement—Instruction. 

Upon  the  case  presented,  which  was  a  claim  by  a  son  against  the  estate 
of  his  father  for  sundry  it^ms,  alleged  to  have  been  acknowledged  by  the 
father  at  a  settlement  made  between  the  parties,  where  the  defense  pre- 
sented a  counter-claim,  this  court  holds  that  it  was  error  for  the  court  to 
instruct  the  jury  that  if  they  believed  the  evidence  as  tO  the  alleged  set- 
tlement, such  settlement  afforded  prima  facie  evidence  that  all  claims 
which  the  deceased  held  against  his  son,  were  paid  off. 

[Opinion  filed  December  12,  1S02.] 

ArPEAL  from  the  Circuit  Court  of  Stark  County;  the  Hon. 
N.  E.  WoBTHiNOTON,  Judgc,  presiding. 

^Messrs.  M.  A.  Fuller  and  M.  Shallenberoer,  for  appel- 
lant. 

Messrs.  Frank  Thomas  and  B.  F.  Thompson,  for  appellee. 

Mr.  Justice  IIahker.  Appellee  filed  his  claim  against 
the  estate  of  his  father,  Conrad  Smith,  in  the  County  Court 
of  Stark  County.  The  items  were  §700  for  borrowed 
money,  $1,080  for  corn,  $947  for  improvements  placed  upon 
a  farm  rented  from  his  father,  and  $157  interest.  Upon  a 
trial  in  the  County  Court,  judgment  was  entered  in  favor  of 
the  claimant  for  $2,361.  On  an  appeal  to  the  Circuit  Court 
a  trial  resulted  in  a  verdict,  and  judgment  in  favor  of  the 
claimant  for  $2,730.  The  defense,  upon  i\\^  trial  in  the 
Circuit  Court,  contended  that  Conrad  Smith  did  not  at  the 
time  of  his  death  OAve  the  claimant  anything,  but  that  the 
claimant  was  indebted  to  him  in  the  sum  of  $1,400  for 
money  which  he  had  raised  upon  his  own  security  and  paid 
to  the  claimant  as  a  loan.    The  claim  of  appellee  rests  en- 
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tirely  upon  a  settlement  testified  to  by  two  sons  of  appellee, 
as  occurring  at  his  house  in  October,  1887.  The  items  for 
corn,  borrowed  money,  and  most  of  the  improvement  were 
more  than  twenty  years  old  at  the  time  of  the  alleged  settle- 
ment. While  we  are  inclined  to  look  with  suspicion  upon 
these  stale  claims  and  the  testimony  which  takes  them  out 
of  the  statute  of  limitations,  we  should  not  reverse  the  judg- 
ment for  that  reason.  The  jury  should  have  allowed  the 
counter-claim  of  $1,400,  however.  The  evidence  shows  that 
Conrad  Smith  borrowed  $700  of  J.  J.  Green  and  $700  of 
Scott  &  Wrigley  for  appellee,  and  that  appellee  received  the 
money.  Conrad  paid  the  notes  after  appellee  removed  from 
the  State  to  Oregon.  The  jury  must  have  reached  the  con- 
clusion that  the  $1,400  was  taken  into  account  and  adjusted 
between  the  two  parties  at  the*time  of  the  settlement.  Into 
this  they  were  evidently  misled  b}'  the  fourth  instruction 
given  for  the  claimant,  which  told  the  jury  that  if  the  parties 
had  an  accounting  together  and  made  a  settlement  of  their 
accounts,  and  Conrad  Smith  promised  to  pay  the  claimant 
$700  on  account  of  borrowed  money,  $1,080  on  account  of 
corn,  and  such  sums  for  improvements  as  the  improvements 
were  reasonably  worth,  then  the  fact  that  such  accounting  and 
settlement  were  had  and  such  promises  of  payment  made, 
was  prima  facie  evidence  that  all  the  claims  which  Conrad 
Smith  had  against  the  claimant  were  settled,  adjusted  and 
paid  oflf.  Such  an  instruction  is  proper  only  in  a  case  where 
the  settlement  was  a  general  one  and  purported  to  include 
all  the  demands  and  counter  demands  between  the  parties. 
The  evidence  shows  that  at  the  time  of  the  settlement  in 
October,  1887,  nothing  else  than  the  three  items  claimed  by 
appellee  were  considered.  The  notes  which  had  been  given 
to  secure  the  $1,400  borrowed  by  Conrad  Smith  for 
appellee,  were  not  mentioned.  The  proofs  further  show 
that  appellee,  after  the  date  of  the  settlement  and  just  as  he 
started  for  Oregon,  in  convei^ations  with  different  parties, 
recognized  the  $1,400  indebtedness.  The  evidence  did  not 
justify  the  instruction. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  another  trial.  Heversed  and  remanded. 
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Manufacturers   and   Merchants   Mutual   Insur-        «  2" 

145s  460 

ANCB  Company 

V. 

Thomas  M.  Armstrong  et  al. 

Fire  Insurance — PoUoyr-Action  on — Breach  of  Conditions — Waiver 
of  by  Insurer, 

1.  If  an  insurance  company,  with  knowledge  of  facts  constituting  a 
breach  of  the  conditions  of  the  policy,  recognizes  the  policy  as  still  in 
force  by  such  acts,  declarations  and  course  of  dealing  with  the  insured 
as  would  lead  him  to  believe  that  he  is  protected,  then  the  breach  is 
waived  and  the  company  estopped  from  setting  it  up  as  a  defense  to  an 
action  on  the  policy. 

2.  The  general  agents  of  an  insurance  company  can  employ  a  clerk 
or  sub-agent  to  perform  the  duties  of  their  agency,  and  make  his  acts 
binding  upon  the  company. 

3.  If,  before  a  policy  is  accepted,  the  general  agent  represents  to  the  . 
assured  that  a  certain  requirement  in  the  policy  as  to  putting  in  better 
facilities  for  extinguishing  fire  within  sixty  days,  would  be  consiilered 
as  complied  with  if  the  improvements  were  made  as  soon  as  possible  by 
assured,  then  the  policy  wiU  be  considered  as  issued  with  the  sixty  day 
requirement  stricken  out. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Winnebago  County; 
the  Hon.  James  Shaw,  Judge,  presiding. 

Messrs.  Myeon  II.  Beach  and  A.  D.  Early,  for  appel- 
lant. 

Mr.  Charles  A.  Works,  for  appellees. 

Mr.  Justice  Harker.  This  was  a  suit  on  a  fire  insurance 
policy,  covering  the  manufacturing  plant  of  appellees  located 
at  Petoskey,  Mich.  A  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  appellees  for  ?4,656.63.  The  defense  interposed 
was  that  the  policy  had  become  void  by  reason  of  the  insured 
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failing  to  comply  with  certain  requirements  looking  to  the 
protection  of  the  property  against  fire.  Appellees  had 
carried  insurance  with  api^ellant  before  the  policy  sued  on 
was  issued.  The  insurance  was  placed  by  P.  A.  Montgom- 
ery &  Co.  of  Chicago,  general  agents  for  apjx^llant.  Some 
time  in  October,  1889,  they  sent  an  inspector  to  Petoskey  to 
examine  the  property.  As  a  result  of  his  examination,  when 
tiie  policy  was  re-written  and  mailed  to  apj)ellces,  October 
29, 1889,  Montgomery  &  Co.  attached  to  it  certain  conditions 
requiring  aj)pellees,  within  sixty  days,  to  put  in  certain 
attachments  and  aj^pliances  as  precautions  against  fire,  and 
which  would  enlarge  the  facilities  for  extinguishing  fire. 
Although  ai)pellees  began  at  once  the  construction  of  the 
attachments  and  appliances,  they  were  not  completed  within 
the  sixty  days.  They  were  not  entirely  com])leted  at  the 
time  of  the  tire,  March  14,  1890.  It  is  insisted  by  appellant 
that  as  the  conditions  were  not  performed  within  the  sixty 
days,  the  contract  ceased  by  its  own  terms.  Such  undoubt- 
edly is  the  case,  unless  |)erformance  of  the  conditions  w^as 
waived.  As  proof  of  waiver  appellees  showed,  upon  the 
trial,  that  when  C.  M.  Fay,  one  of  the  appellees,  visite<l 
Montgomery  &  Co.,  after  the  policy  and  requirement  had 
been  mailed,  but  before  they  readied  their  destination,  for 
the  purpose  of  conferring  with  them  about  the  insurance,  he 
told  Mr.  Tvndall,  an  attache  in  the  office  who  conducted  the 
entire  business  with  appellees,  that  it  would  be  impossible 
to  carry  out  the  requirements  within  the  sixty  days,  and 
that  Tyndall  replied  to  go  on  then  and  do  the  best  they 
could.  It  is  also  in  proof  that  Montgomery  &  Co.  were 
apprised  of  the  fact  tliat  the  construction  of  the  required 
attachments  was  going  on  at  the  expiration  of  the  sixty 
days,  and  afterward,  and  that  in  answer  to  letters  from 
ai)pellees  calling  for  an  inspector  to  be  sent  to  pass  upon 
the  sprinkler  e(iuipment  when  completed,  they  replied,  at 
first,  that  thev  could  not  send  one  before  Julv,  and  subse- 
quently  when  advised  that  so  late  a  time  would  not  suit 
api>ellees,  and  additional  insurance  would  be  l(K>ked  for  else- 
where, that  one  would  bo  sent  by  the  10th  of  March.     The 
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inspector  did  not  appear  until  after  the  fire.  Although  the 
correspondence  with  reference  to  the  inspector  may  have  had 
in  view  the  matter  of  additional  insurance,  a  careful  exam- 
ination of  it  satisfies  us  that  Montgomery  &  Co.,  as  well  as 
appellees,  understood  the  contract  was  in  force  after  the 
expiration  of  sixty  days. 

The  requirements  were  not  conditions  precedent,  as  urged 
by  counsel  for  a])pellant.     They  did  not  relate  to  the  com- 
m.encenient  of  the  risk,  but  were  merely  promissory  war- 
ranties to  be  performed  after  the  policy  began  to  run.     That 
Tyndall  intended  to  and  did  waive  a  strict  performance  of 
those  warranties,  we  entertain  no  doubt.     Fay  accepted  the 
insurance  with  no  other  understanding.     The  claim  that 
Tyndall  exceeded  his  authority  in  that  regard  can  not  pre- 
vail.    "When  first  applied   to  for  insurance  Mr.  Fay  was 
referred  to  Tyndall  by  Montgomery  &  Co.  as  the  proper 
person  in  their  office  to  negotiate  with  for  the  kind  of  insur- 
ance wanted,  and  in  all  subsequent  negotiations  Fay  dealt 
with  Tyndall.     The  general  agents  of  an  insurance  company 
can  employ  a  clerk  or  sub-agent  to  jierform  the  duties  of 
their  agency  and  make  his  acts  binding  upon  the  company. 
Continental  Insurance  Co.  v.  Ruckman,  127  111.  364;  Eclec- 
tic Life  Insurance  Co.  v.  Fahrenkrug,  CyS  111.    463.     The 
requirements  were  gotten  up  and  signed   by  "  Montgomery 
&   Co.,  Gen'l  Agents,"  and  by  them  attached  to  the  policy. 
It  was  within  the  purview  of  their  authority  to  w^aive  the 
condition  as  to  time  and  extend  it.     If  before  the  policy  was 
accepted  they  represented  to  Fay  that  it  would  answer  the 
requirement  to  complete  the  construction  of  the  attachments 
as  soon  as  appellees  could  do  so,  even  though  it  took  more 
than  sixty  days,  then,  under  the  authorities  in  this  State,  the 
policy  will  be  considered  as  issued  with  the  condition  as  to 
completing  the  construction  wathin  a  certain  time,  stricken 
out.     It  was  not  necessary  to  a  valid  waiver  after  an  accept- 
ance of  the  policy,  that  it  should  be  in  writing.     Montgom- 
ery &  Co.,  the  authors  of  the  requirements,  could  legally 
extend  the  time  of  performance  by  parol,  or  after  the  expi- 
ration of  the  sixty  days  waive  the  right  to  treat  the  contract 
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as  forfeited.  In  this  view  we  are  supported  by  the  follow- 
ing authorities :  111.  Fire  Ins.  Co.  v.  Stanton,  57  111.  35^1:; 
Keaper  City  Ins.  Co.  v.  Jones,  62  111.  458;  Ins.  Co.  v.  Gar- 
land, 108  111.  220;  W.  C.  Fire  Ins.  Co.  v.  Cary,  83  111.  453; 
Gerraania  Ins.  Co.  v.  Klewer,  129  111.  599;  Phoenix  Ins.  Co. 
V.  Johnston,  42  111.  App.  60. 

With  a  full  knowledge  of  the  facts,  Montgomery  &  Co., 
instead  of  canceling  the  policy  as  it  was  their  duty  to  do  if 
they  desired  to  release  the  company  from  liability,  remained 
silent  as  to  any  forfeiture,  and  by  correspondence  with 
appellees  concerning  the  inspection  of  the  very  work  cov- 
ered by  the  requirements,  virtually  recognized  the  policy  of 
insurance  as  valid  and  in  force.  If  the  insurer,  with  a  knowl- 
edge of  the  facts  constituting  a  breach  of  a  condition  of  the 
policy,  recognized  the  policy  as  still  in  force  by  such  acts, 
declarations  and  course  of  dealing  with  the  insured  as  would 
fairly  lead  him  to  believe  that  he  was  protected,  then  such 
acts  and  declarations  would  amount  to  a  waiver  of  the 
breach  and  estop  the  insurer  from  setting  it  up  as  a  defense. 
2  May  on  Insurance,  1143 ;  111.  Fire  Ins.  Co.  v.  Stanton, 
supra;  Viele  v.  Ins.  Co.,  26  Iowa,  9. 

The  instruction  complained  of  embodies  this  principle  of 
law.     There  was  evidence  on  which  Xo  base  it. 

Perceiving  no  error  in  the  record,  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 


Robert  A.  Hintze  et  al, 

V. 

John  W.  Weiss,  Sr.,  et  al. 

Mechanics'  Liens— Failure  of  Owner  to  Require  Statement  from  Con- 
tractor— Payment  of  Contractor  in  Full— Rights  of  Sub-contractor, 

« 

Where  the  owner  of  a  building  disregards  his  statutory  duty  of  requir- 
ing from  the  contractor  a  statement  of  the  amounts  due  sub-oontractors 
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and  material-men  before  paying  such  contractor,  such  payments  are  to 
be  considered  as  illegal  and  in  violation  of  the  rights  of  a  sub-contractor 
who  has  complied  with  the  statutory  conditions  necessary  to  render  the 
owner  liable  to  him  for  the  amount  due  him  by  the  main  contractor,  and 
can  not  be  set  up  as  a  defense  against  such  sub-contractor's  claim. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Chaeles  Blanchard,  Judge,  presiding. 

Mr.  Frank  G.  Allen,  for  appellants. 

Messrs.  Mayo  &  Widmer,  for  appellees. 

» 

Mr.  Justice  Cartwright.  Hintze  and  Weiss  were  sub- 
contractors who  furnished  doors  and  finishing  lumber  used  in 
the  construction  of  a  house  for  Charles  Beckwith,  on  certain 
lots  in  Ottawa,  Illinois,  in  pursuance  of  the  purposes  of  an 
original  contract  between  said  Beckwith,  owner  of  the  prem- 
ises, and  Weiss  &  Wolf,  contractors  and  builders,  in  which 
contract  Gustave  Kneussl  was  surety  for  such  original  con- 
tractors. Beckwith  knew  that  materials  were  being  fur- 
nished by  appellants  and  gave  them  directions  concerning 
the  manner  of  making  the  doors.  The  bills  for  materials 
so  furnished  amounted  to  $172.10,  and  being  due  and  un- 
paid, appellants  served  notice  of  their  claim  upon  Beckwith 
about  February  2-i,  1891,  within  forty  days  from  the  matu- 
rity of  the  bills.  Appellants  filed  their  bill  in  this  case  for 
a  lien  on  the  premises  as  such  sub-contractors,  March  23, 
1891,  within  the  time  allotted  by  statute.  The  original  con- 
tract price  was  $2,896,  payable  as  the  work  progres^se  1. 
Before  the  ser\ace  of  notice  by  appellants,  Beckwith  had  paid 
to  Weiss  &  Wolf,  or  on  their  orders,  $2,808.82,  without  de- 
manding or  receiving  from  them  any  statement  of  the  number 
or  names  of  sub-contractors,  mechanics  or  workmen  in  their 
employ,  or  persons  furnishing  materials,  with  their  names 
or  the  rate  of  wages,  or  the  terms  of  contract,  or  how  much, 
if  anything,  was  due  or  to  become  due  to  them,  or  any  of 
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them,  for  work  done  or  materials  furnished,  and  he  had 
wholly  disregarded  the  provisions  of  the  statute  concerning 
such  statement.  Weiss  &  Wolf  had  abandoned  the  house, 
which  was  not  then  completed,  and  there  was  not  more 
than  enough  remaining  unpaid  of  the  contract  price  to  com- 
plete the  house.  The  foregoing  facts  appeared  upon  the 
hearing,  and  the  court  dismissed  the  bill  at  appellants'  costs 
for  want  of  equity. 

Appellants  claim  a  lien  by  virtue  of  the  statute  as 
amended  and  in  force  July  1,  1887,  by  which  such  lien  is 
given  to  sub-contractors  furnishing  materials  in  building 
any  house  in  pursuance  of  the  original  contract  between  the 
owner  of  the  premises  and  the  original  contractor.  The 
statute  made  their  right  to  a  lien  also  dei^endent  upon  their 
giving  notice  to  Beckwith  of  their  employment  and  thp 
nature  of  their  undertaking,  within  forty  days  after  pay- 
ment should  have  been  made  to  them,  unless  the  necessity 
of  such  notice  should  be  obviated  by  correct  information 
in  the  statement  to  be  required  of  Weiss  &  Wolf.  The 
giving  of  such  notice  within  that  time  was  all  that  was 
recpiired  by  statute  of  appellants  as  against  Beckwith  to 
secure  and  preserve  a  lien,  and  to  enable  them  to  enforce  it 
by  suit  within  the  time  allowed  by  law.  Appellants  hav- 
ing furnished  the  materials  and  complied  with  the  statute, 
had  performed  their  duty.  When  they  had  done  those 
things  there  was  nothing  due  to  the  original  contractors 
from  the  owner.  Unless  this  fact  deprives  them  of  their 
right  to  a  lien  by  force  of  Sec.  33  of  the  statute,  it  should 
have  been  decreed  to  them.  That  section  limits  the  right 
to  a  lien  to  the  amount  due  the  original  contractor  at  the 
time  of  giving  notice,  or  such  amount  as  may  thereafter 
become  due.  This  provision  w^as  a  part  of  the  statute 
before  the  amendments  of  1887,  and  if  it  can  not  be  recon- 
ciled with  them  it  must  yield  to  them.  Section  35  as 
amended  in  1887,  declared  that  the  original  contractors 
should  have  no  right  of  action  or  lien  on  account  of  the 
contract  until  they  should  make  the  statement  therein  pro 
vided  for;  that  any  payment  made  before  such  statement 
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should  be  illegal,  and  that  payments  so  made  should  not 
affect  the  right  of  sub-contractors  to  a  lien. 

It  was  also  provided  that  in  order  that  the  owner  might  be 
protected,  he  should  have  the  right  to  demand  the  statement 
at  any  time,  and  to  enforce  the  furnishing  of  it  under  a  heavy 
penalty.  The  oAvner  would  need  no  protection  if  he  could 
never  become  liable  for  more  than  the  contract  price.  It  was 
such  a  liability  that  the  legislature  apparently  intended  to 
protect  the  owner  against,  by  enabling  him  to  make  pay- 
ments as  they  might  become  due,  and  at  the  same  time  pro- 
tect himself  by  enforcing  the  making  of  the  statement.  The 
sub-contractor  has  no  power  to  compel  the  making  of  the 
statement.  He  is  not  a  party  to  the  original  contract,  nor 
presumed  to  bo  informed  of  the  time  when  payments  are 
about  to  be  made,  or  when  the  contractor  may  become  en- 
titled to  them.  The  original  contractor  may  collect  or 
receive  from  the  owner  moneys  at  times  not  known  or  antic- 
ipated by  the  sub-contractor,  and  without  the  protection  of 
the  provisions  concerning  a  statement,  the  sub-contractor 
might  be  unpaid  through  negligence  or  fraud  on  the  part  of 
others. 

The  OAvner  has  the  power  to  enforce  the  making  of  the 
statement  both  by  withholding  payment  and  by  demanding 
the  statement.  When  the  statement  is  made  the  owner  is 
bound  to  retain  out  of  any  money  due  or  to  become  due  to  the 
contractor,  an  amount  sufficient  to  pay  all  demands  due  or 
to  become  due  to  sub-contractors  as  shown  by  the  statement, 
and  to  pay  the  same  directly  to  the  sub-contractors  accord- 
ing to  their  respective  rights,  which  payments  are  to  be 
considered  the  same  as  if  made  to  the  original  contractor. 
If  the  owner  disregards  the  duty  with  which  he  is  charged 
for  the  benefit  of  sub-contractors,  and  makes  payments  with- 
out requiring  the  statement,  such  payments  are  by  the 
statute  to  be  considered  illegal  and  made  in  violation  of  the 
rights  of  the  persons  intended  to  be  benefited  by  the  act. 
Inasmuch  as  such  payments  were  declared  by  the  amendatory 
act  not  to  affect  the  right  to  a  lien,  it  seems  that  they  should 
not  be  taken  account  of  under  Sec.  33  in  determining  that 
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right  for  the  purpose  of  defeating  the  right,  and  as  they  were 
declared  to  be  illegal  they  can  not,  under  Sec.  33,  be  consid- 
ered as  lawful  reductions  of  the  contract  price.  We  think 
that  in  determining  whether  anything  was  due  to  Weiss  & 
Wolf  from  Beckwith,  under  the  provisions  of  that  section, 
such  illegal  payments,  not  affecting  the  right  to  a  lien,  as  were 
made  in  disregard  of  the  statute,  should  not  be  taken  into 
account.  No  statements  were  required  or  received  by  Beck- 
with, and  the  right  of  appellants  to  a  lien  w- as  not  affected 
by  the  payments  made.  Conklin  v.  Plant,  34  111.  App.  264r; 
Chicago  Sash,  Door  and  Blind  Mfg.  Co.  v.  Shaw,  44  111.  App. 
618. 

The  decree  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded  with  directions  to  enter  a  decree  in  accord- 
ance wath  the  prayer  of  appellants'  bill. 

Reversed  and  reTnanded, 


William  Wilmerton  et  al. 

V. 

Samuel  Sample. 

Practice — Judgment  Reversed  but  not  Remanded — Costs  in  Lower 
Court 

Where  a  judgment  of  the  Circuit  Court  is  reversed  but  not  remanded, 
the  clerk  of  such  court  has  no  power  to  tax  up  the  costs  in  that  court, 
the  judgment  of  this  court  only  providing  as  to  the  costs  in  this  court. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Mercer  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  J.  M.  Beock  and  J.  H.  Connell,  for  appellants. 

Messrs.  Bassett  &  Bassett,  for  appellee. 
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Mr.  Justice  Lacey.  The  question  for  decision  in  this 
ease  grows  out  of  a  motion  to  quash  a  certain  execution 
issued  out  of  the  office  of  the  clerk  of  the  Circuit  Court  of 
Mercer  County,  Illinois,  dated  April  19,  1892.  It  appears 
that  Samuel  Sample,  appellee,  brought  a  suit  against  appel- 
lant Wilmerton,  in  the  Circuit  Court  of  Mercer  County, 
for  malicious  prosecution,  and  at  the  March  term,  1891,  a 
judgment  was  rendered  against  him,  which  was  appealed 
to  this  court  and  the  judgment  reversed  and  judgment  ren- 
dered herein  for  costs  of  the  Appellate  Court  against  the 
appellee  then  and  now,  but  the  cause  was  not  remanded. 
The  appellant,  April  19,  1892,  filed  the  remanding  order, 
together  with  the  opinion  of  this  court  in  the  Circuit  Court, 
and  thereupon  the  clerk  of  the  Circuit  Court  taxed  the  ap- 
pellant's costs,  made  by  him  in  the  Circuit  Court,  against 
appellee,  and  issued  execution  therefor  and  placed  the  same 
in  the  hands  of  the  sheriflF  of  Mercer  County  to  execute. 
The  clerk  at  the  same  time  of  his  own  motion  issued  a  fee 
bill  for  the  accrued  costs  and  placed  the  same  in  the  hands 
of  the  sheriff  to  collect.  The  sheriff  afterward,  by  virtue 
of  said  writs  and  each  of  them,  levied  on  the  real  estate 
of  appellee  and  advertised  the  same  for  sale.  On  April 
19,  1892,  appellee  filed  in  the  Circuit  Court  of  Mercer 
County  his  motion  to  quash  said  execution.  The  court,  on 
a  hearing  of  said  motion  April  21,  1892,  quashed  the  said 
execution  and  i'endered  judgment  against  appellant  for 
costs.  From  this  judgment  this  appeal  is  taken  and  the 
rightfulness  of  the  action  of  the  court  in  so  doing  questioned. 
The  costs  accruing  to  said  appellant  Wilmerton  in  the  Cir- 
cuit Court  against  the  appellee  were  $373.35,  and  were 
sought  to  be  recovered  by  having  the  clerk  tax  them  in  the 
fee  bill  and  on  the  fee  book.  It  will  be  perceived  that  the 
judgment  for  costs  rendered  in  this  court  on  the  former 
appeal  was  for  the  costs  only  made  by  the  appellant  in  pros- 
ecuting his  appeal  to  this  court,  and  was  not  for  the  costs 
in  the  Circuit  Court  which  appellant  had  expended  in  de- 
fending that  case.  There  was  no  motion  to  that  effect 
entered  here,  nor  was  the  question  considered,  and  the  clerk 
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in  so  supposing  was  in  error,  and  therefore  had  no  authority 
to  tax  them  up  as  a  part  of  the  judgment  of  this  court  or  of 
the  Circuit  Court.  The  reversal  here  and  refusal  of  this 
court  to  remand  the  cause  left  the  judgment  reversed  of  the 
court  below,  but  no  judgment  was  rendered  in  appellant's 
favor  for  costs  in  the  Circuit  Court.  That  left  the  costs 
suspended  in  the  court  below  to  be  disposed  of  in  any  legal 
manner.  The  remedy  may  be  by  suit  in  favor  of  appellant 
to  recover  the  costs  against  appellee  in  a  new  action,  but 
certainly  the  matter  was  not  disposed  of  here. 

Whether  or  not  it  was  within  the  power  and  jurisdiction 
of  this  court  to  have  disposed  of  it  we  need  not  decide. 
For  this  reason  the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


45    286 
152s  622 


The  Streator  Eecltning  Car  Seat  Company 

V. 
KOBERT    KaNKIX    ET    AL. 


Corporations — Formation  oj — Issue  of  Paid-up  Shares— Exchange 
of  for  Property — Overvaluation  of  Property — Liability  of  Sharehold^ 
ers  to  Creditors — Ijisdlvency, 

Where,  on  the  organization  of  a  corporation,  property  is  received  by  it 
in  exchange  for  paid-up  sharee,  which  property  is  overvalued  in  the 
eicchange,  upon  the  corporation  becoming  insolvent  the  shareholders  are 
not  Uable  to  the  creditors  of  the  corporation  upon  their  stock,  unless  the 
overvaluation  was  fraudulent  and  made  with  the  intent  of  evading  the 
statute. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Cirouit  Court  of  La  Salle  County;  the 
Hon.  Charles  Blanohard,  Judge,  presiding. 


Messrs.  H.  N.  Eton  &  Son,  for  appellant. 


I   V 
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Messrs.  Eeeves  &  Boys,  for  appellees. 

Mr.  Justice  Harkeb.  In  the  year  1 887,  the  Streator  Eeclin- 
ing  Car  Seat  Company  was  incorporated  under  the  laws  of 
Illinois,  with  a  capital  stock  of  $250,000,  divided  into  2,5U() 
sha'res  of  $100  each.  One  E.  II.  Gillfillan,  the  chief  promoter  of 
the  enterprise,  subscribed  for  2,405  shares,  and  W.  II.  Lukins, 
J.  G.  Wilson,  II.  J.  Wood,  C.  D.  Chalfant  and  Geo.  W.  Pow- 
ers, citizens  of  Streator,  each  for  one  share.  The  company 
was  formed  to  succeed  another  company  with  which  Gill- 
fillan had  been  connected,  known  as  the  St.  Louis  Eeclining 
Car  Seat  Company.  The  St.  Louis  Company  owned  a 
patent  for  a  reversible  car  seat,  tools,  machinery  and  ap- 
paratus necessary  for  carrying  on  the  business  of  manu- 
facturing reclining  car  seats,  and  proposed  to  transfer  this 
property,  together  with  certain  contracts  with  railroad  com- 
panies for  the  sale  of  seats,  in  payment  for  the  capital  stock 
of  the  new  corporation.  In  order  to  interest  citizens  of 
Streator  in  the  enterprise  and  raise  money  for  immediate 
use,  it  was  proposed  to  allow  such  citizens  to  have  650 
shares  at  $10  per  share.  Accordingly  the  stock  was 
issued  as  paid-up,  the  patent  (rated  at  $240,000),  the  machin- 
ery, contracts,  etc.  (rated  at  $10,000),  transferred,  and  various 
sul>scribers  in  Streator,  became  the  holders  of  stock  at 
^10  per  share.  The  enterprise  did  not  prove  a  financial 
success.  After  operating  about  two  years  it  suspended 
business.  In  October,  1889,  Charles  Green  recovered  judg- 
ment in  the  La  Salle  County  Circuit  Court  for  $2,902. 60 
against  the  corporation.  An  execution  was  issued  and 
returned  nulla  hotui;  In  April,  1890,  Green  filed  the 
requisite  affidavit  for  garnishee  process,  and  appellees  were 
duly  summoned  as  garnishees.  They  all  denied  being 
indebted  to  the  Streator  Reclining  Car  Seat  Company,  but 
admitted  that  at  the  time  of  the  service  of  the  garnishee 
summons,  they  OAvned  stock  as  follows  :  Robert  Rankin, 
twenty-five  shares;  John  Essington,  200  shares;  M.  J.  Luther, 
100  shares;  Fred  W.  Lukins,  ten  shares;  John  A.  Hayes,  225 
shares.     William  II.  Lukins  answered  that  he  was  an  original 
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subscriber  for  one  share,  for  which  he  did  not  pay,  but  which 
he  surrendered  back  to  the  company.  lie  also  held  forty- 
nine  shares,  wliich  he  did  not  receive  as  an  original  sub- 
scriber. The  stock  held  by  the  garnishees  at  the  time  of 
service  upon  them,  had  been  obtained  through  the  proposi- 
tion of  the  St.  Louis  company  to  dispose  of  650  shares  to 
Streator  parties  at  $10  per  share.  The  shares  had  been 
delivered  to  them  as  paid-up  stock,  although  each  one  doubt- 
less understood  the  mode  by  which  such  payment  had  been 
accomplished.  Judgment  was  sought  against  the  garnish- 
ees, because  thev  were  the  owners  of  stock  which  had  not 
been  fully  paid  for.  On  a  trial,  had  by  the  Circuit  Court 
without  a  jury,  there  was  a  finding  for  appellees,  and  judg- 
ment against  appellant  for  costs. 

The  writer  of  this  opinion  seriously  doubts  the  right  of  a 
judgment  creditor  of  an  insolvent  cori)oration  to  proceed 
.  against  the  holders  of  stock  to  the  extent  of  un|)aid  balances 
by  garnishment,  where  it  is  claimed  that  the  stock  was 
fraudulently  issued  as  paid-up  stock,  and  is  inclined  to  the 
opinion  that  his  remedy  is  by  bill  in  equity;  but  as  the 
majority  of  the  court  express  no  opinion  ujwn  that  question, 
the  rights  of  the  parties  in  this  controversy  will  be  deter- 
mined upon  other  grounds. 

In  the  light  of  the  authorities,  it  is  quite  clear  that  no 
liability  attaches  to  apj^Uees  unless  the  scheme  by  which 
the  property  of  the  St.  Louis  Reclining  Chair  Seat  Company 
was  obtained  in  full  payment  of  the  ca,pital  stock,  was 
fraudulent.  Where  paid-up  stock  is  issued  for  property 
received,  there  must  Ije  actual  fraud  in  the  transaction  to 
render  the  stockholder  liable.  Coit  v.  North  Carolina 
Gold  Amalgamating  Co.,  119  IT.  S.  343 ;  Handley  v.  Stulz, 
139  U.  S.  417.  The  transaction  can  not  be  impeached  simply 
because  the  valuation  turns  out  to  have  been  excessive,  pro- 
vided the  excessive  valuation  was  due  to  a  mistake  of  judg- 
ment. To  set  it  aside  there  must  be  proof  of  bad  faith  in 
the  transaction.  Peck  v.  The  Coalfield  Coal  Co.,  11  111.  App. 
88;  The  Mallinckrodt  Chemical  Works  v.  The  Belleville 
Glass  Co.,  34  111.  App.  404;  Walburn  v.  Chenault,  43  Kansas, 
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352;  Young  v.  Erie  Iron  Co.,  65  Mich.  Ill ;  Netherby  v. 
Baker,  35  K  J.  Eq.  301 ;  Bickley  v.  Schlag,  46  N.  J.  Eq.  533; 
Boynton  v.  Hatch,  47  N.  Y.  225 ;  Schenk  v.  Andrews,  57. 
N.  Y.  133;  Boynton  v.  Andrews,  63  N.  Y.  93;  Douglas 
V.  Ireland,  73  N.  Y.  100;  Lake  Superior  Iron  Co.  v.  Drexel, 
90  N.  Y.  87;  National  Tube  Works  Co.  v.  Gillfillan,  124 
N.  Y.  302 ;  Fort  Madison  Bank  v.  Allen,  129  U.  S.  372. 
The  real  question  in  cases  of  this  character  is,  whether  the 
property  was  taken  at  a  valuation  higher  than  its  actual 
worth  with  the  fraudulent  intent  of  evading  the  provisions 
of  the  statute.  In  this  case  there  can  be  no  doubt  that  the 
property  ^"as  taken  at  an  overvaluation,  but  tefore  appellees 
can  be  held  to  be  in  default  in  payment  of  subscription  to 
the  capital  stock,  it  must  appear  from  the  evidence  that  such 
overvaluation  was  knowingly  and  fraudulently  made.  Such 
fraud  does  not  appear  from  the  evidence.  Mr.  S.  F.  Mc- 
Kelvey,  secretary  of  the  St.  Louis  company,  and  one  of  the 
parties  who  negotiated  the  sale,  was  introduced  as  a  witness 
by  appellant  to  sustain  the  contention  that  there  was  a  gross 
overvaluation  made  with  fraudulent  intent.  He  testified 
that  at  the  time  of  the  sale,  he  and  the  others  interested, 
considered  the  patent  and  machinery  honestly  and  fairly 
worth  what  they  were  put  in  at. 

This  ifi  but  one  instance  of  the  many  in  which  parties, 
after  investing  in  a  patent  with  full  faith  in  its  worth  and 
virtue,  have  sadly  learned  by  trial  and  experience  that  their 
judgment  and  money  were  misplaced ;  but  that  they  w^ere 
acting  with  fraudulent  design  does  not  appear  to  us,  and  for 
that  reason  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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John  F.  Dunleavy 

V. 

Henry  C.  Stockwell. 

Damage  Caused  by  Spread  of  Fire^Action  Against  Party  Setting 
Out  Same — Statute — Evidence — Instructions, 

* 

1.  In  an  action  brought  to  recover  damages  from  the  loss  of  hay, 
fence,  etc.,  by  fire  alleged  to  have  been  communicated  from  a  fire  Bet 
out  by  defendant  contrary  to  the  statute,  this  court  holds,  tliat,  the  evi- 
dence as  to  whether  the  fire  spread  from  the  one  set  out  by  appellant, 
and  as  to  the  amoimtbf  damages  done,  being  conflicting,  the  verdict  for 
the  plaintiff  will  not  be  disturbed. 

2.  The  defendant  having  set  out  fires  to  bum  brush  contrary  to  the 
statute  then  in  force,  was  liable  for  all  damage  done;  and  the  fact  that 
the  destroyed  property  may  have  been  insured  does  not  affect  his  lia- 
bility. 

3.  Minor  exceptions  to  the  evidence  and  to  the  instructions  overruled, 
tlie  appellant  having  suffered  no  harm  tlieit^by. 

[Opinion  filed  December  12, 1892.] 

Appeal  from  the  County  Court  of  Grundy  County;  the 
Hon.  A.  E.  Jordan,  Judge,  presiding. 

Mr.  E.  L.  Clover,  for  appellant. 

Mr.  S.  C.  Stocgh,  for  appellee. 

Mr.  Justice  Lacey.  This  was  an  action  in  case  brought 
by  appellee  against  the  appellant  to  recover  damages  caused 
by  the  setting  out  of  fire  by  the  a])pcllant  on  his  own  prem- 
ises^ contrary  to  the  provisions  of  the  statute,  by  reason  of 
which  it  ran  onto  the  premises  of  appellee  and  consume<l 
his  hay,  meadow,  pasture  and  his  fence.  Ap]>ellee  recov- 
ered in  the  court  below  the  sum  of  $505.  The  evidence  was 
circumstantial  as  to  wliether  the  Are  set  out  by  appellant 
on  his  own  premises  escaped  and  ran  over  onto  the  prem- 
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ises  of  appellee.  On  the  29th  October,  1891,  about  ten 
o'clock,  A.  M.,  appellant  set  fire,  as  he  admits,  in  his  own  pas- 
ture, to  some  drift  wood  and  brush  heaps,  situate  about  one- 
quarter  of  a  mile  distant  from  the  property  destroyed.  It 
was  a  very  dry  day  and  the  wind  was  blowing  hard  toward 
appellee's  stock  and  property.  On  the  trial  the  disputed 
question  was,  whether  appellant  extinguished  the  fire  he 
had  ignited  at  the  time  he  left  the  premises,  about  half  past 
eleven  o'clock  that  forenoon,  and  whether  the  fire  burning 
the  stocks  originated  from  that  set  out  by  appellant  in  the 
brush  heaps,  or  otherwise.  The  aj)pellant  swears  that  he 
put  out  the  fire  and  was  supported  by  one  witness,  but  sev- 
eral other  witnesses  testify  that  they  saw  the  fire  burning 
continuously  in  the  timber  from  about  ten  o'clock  that  fore- 
noon until  they  left  in  the  evening.  It  would  seem  more 
probable  that  if  the  appellant  made  any  attempt  to  extin- 
guish the  fire  he  had  set  that  he  was  not  careful  enough, 
and  that  some  fire  was  left  burning  and  that  it  started  up 
afresh  after  he  left.  "We  think,  however,  that  the  evidence 
was  abundant  to  justify  the  jury  in  finding  in  favor  of  ap- 
pellee on  the  point  of  the  origin  of  the  fire.  The  property 
of  appellee  was  undoubtedly  consumed  by  the  fire  coming 
from  appellant's  pasture.  If,  then,  the  property  of  appellee 
was  destroyed  by  the  fire  coming  from  appellant's  pasture, 
set  out  by  the  latter,  then  under  the  law  appellee  had  an 
undoubted  right  to  recover  against*  appellant  the  value 
of  his  property  so  lost.  The  day  this  fire  was  set  out  was 
at  a  time  when  such  an  act  was  prohibited  by  the  statute. 
Sec.  18,  Chap.  38,  Hurd's  K.  S.  The  law  is  that  "  Whoever 
unlawfully  sets  a  fire  thus  prohibited  must  take  all  the  eon- 
sequences."  Cooley  on  Torts,  page  591.  It  is  insisted  that 
appellee  saw  the  fire  in  appellant's  pasture  and  might  have 
put  it  out.  But  he  says  that  he  thought  he  was  burning 
brush,  and  appellee  thought  he  would  take  care  of  it.  At 
night  appellee's  attention,  while  at  his  home,  w^as  called  tp 
the  fire  burning  toward  his  stacks  in  the  pasture  about  a 
quarter  of  a  mile  away  from  the  stacks.  It  is  insisted  that 
he  was  negligent  in  not  extinguishing  it  at  that  time.    The 
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appellee  lived  about  one  and  three-quarters  of  a  mile  straight 
across  from  the  timber,  and  it  was  a  question  for  the  jury 
as  to  whether  he  could  have  then  extinguished  it  if  he  had 
made  the  effort,  of  which  there  is  no  proof,  and  also  whether 
he  was  negligent  in  not  making  the  attempt.  These  were 
all  questions  for  the  jury,  and  it  found  against  appellant  on 
those  questions.  It  ap])ears  that  both  appellant  and  appel- 
lee were  at  the  fire  at  one  or  two  o'clock  in  the  morning, 
but  when  appellee  went  it  does  not  appear.  It  is  objected 
that  the  court  refused  to  allow  appellant  to  show  that  ap- 
pellee had  insurance  on  the  property  destroyed.  There  was 
no  error  in  this.  If  appellant  was  guilty  of  setting  the  fire 
that  destroyed  the  property,  as-  charged  in  the  declaration, 
he  was  primarily  liable  to  appellee  no  matter  how  much 
insurance  he  had  on  the  property,  and  if  the  insurance  had 
been  paid,  the  insurance  company  could  maintain  suit  in  - 
appellee's  name  to  recover  over  for  the  insurance  so  paid. 

It  is  complained  that  the  appellant  was  not  allowed  to 
state  whether  the  conversation  he  had  with  appellee  at  the 
time  the  fire  occurred  about  setting  the  fires,  could  have 
been  heard  by  Curran,  who  was  present  and  gave  testimony 
as  to  the  conversation,  and  whether  Curran  was  close 
enough  to  hear,  and  also  to  prove  by  Curran  the  size  of  the 
hay  stacks  burned,  and  how  they  compared  with  those  left. 
The  appellant  received  no  harm  from  this  ruling  of  the 
court.  It  was  plainly  shown  in  the  evidence  how  near  Cur- 
ran was  when  the  above  named  conversation  took  place, 
and  it  was  not  shown  he  had  any  personal  knowledge  of  the 
size  of  the  stacks  burned,  and  without  this  knowledge  he 
could  not  speak.  It  was  objected  that  certain  questions  put 
to  Bruff  Hill  \yere  not  allowed  to  be  answered.  Bruff  Hill 
was  the  witness  who  informed  appellee  about  ten  o'clock  at 
night  that  the  fire  was  burning  in  the  neighborhood  of  his 
stacks,  and  it  was  asked  of  him,  by  appellant's  attorney, 
how  far  the  fire  was  from  the  stubble  field  at  the  time. 

While  this  question  might  properly  have  been  allowed, 
the  situation  was  so  clearlv  shown  bv  the  other  evidence,  no 
harm  could  accrue  to  appellant  from  its  refusal.    The  fire 
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was  about  a  quarter  of  a  mile  from  the  stacks,  and  the 
ground  was  covered  with  OTass  and  stubble  about  two 
inches  high.  Then  it  was  asked  of  the  same  witness, 
whether  at  the  time,  "in  his  estimation,  there  was  any 
danger  to  appellee's  stacks."  "Was  the  fire  near  the 
stacks  ? "  and  "  did  Avitness  think  an  ordinarily  prudent 
man,  under  the  circumstances  as  he  saw  them,  would  have 
taken  measures  to  protect  his  property  ? "  The  first  and  last 
of  these  questions  were  properly  excluded,  because  it  was 
sought  to  prove  by  tlie  witness  what  Avas  a  matter  of  fact 
for  the  jury,  to  be  deduced  from  all  the  evidence  and  circum- 
stances in  evidence.  It  would  have  been  highly  improper 
to  allow  the  witness  to  give  an  opinion  of  this  kind,  of 
which  matter  the  jury  could  judge  as  well  as  the  witness. 
It  was  not  a  question  for  expert  testimony.  The  other 
question  had  been  answered  that  the  fire  was  a  quarter  of  a 
mile  off  from  the  stacks.  It  is  com])lained  that  the  court 
erred  in  giving  appellee's  instruction  No.  3,  by  which  the 
jury  was  told  that  he  could  recover  for  the  fence,  which 
appellee  swore  it  cost  him  $10.05  to  replace.  We  think 
that  there  was  no  error  in  this.  It  appears  from  this  he  was 
obliged  to  replace  it,  and  if  so,  he  could  recover,  no  matter 
if  he  held  the  land  under  a  lease.  It  is  also  complained 
that  the  court  erred  in  refusing  the  appellant's  instructions, 
3,  4,  5,  7  and  9  on  the  question  of  contributory  negligence, 
in  not  putting  out  the  fire  when  he  was  informed  of  its 
approach.  There  was  no  harm  to  appellant  in  this  refusal, 
as  the  court  had  already  given  an  instruction  covering  the 
entire  ground  in  No.  6  given  for  him,  and  it  was  not  neces- 
sary for  the  court  to  repeat  the  instruction  named. 

The  11th  instruction  was  properly  refused,  for  the  reason 
that  there  was  no  proof  of  any  damages  to  grass  roots  aside 
from  the  pasture,  and  none  as  to  future  loss  of  pasture,  and 
as  to  the  fence  it  appears  it  must  be  replaced  by  appellee, 
and  there  was  no  proof  that  his  lease  did  not  require  him 
to  keep  up  repairs.  The  12th  refused  instruction  was  erro- 
neous, because  it  was  a  violation  of  the  statute  to  set  fire  to 
a  brush  heap  in  the  midst  of  the  grass,  from  which  fire  could 
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communicate  to  the  adjoining  grass  and  escape  to  appellant's 
premises,  and  if  a])pellarit  only  set  fire  to  those  brush  heaps 
or  drift  disconnected  with  the  grass  then  he  would  not  be 
guilty,  for  the  fire  was  not  communicated  from  them,  as  the 
evidence  clearly  showed.  It  must  have  been  another  fire 
he  set  out.  According  to  the  statute,  a  person  can  not  set 
out  fire  in  the  grass  or  a  brush  heap  in  the  midst  of  the 
grass  and  escape  liability,  because  he  used  due  diligence  in 
putting  it  out.  If  a  party  sets  out  fire  contrary  to  the  stat- 
ute he  does  it  at  his  i)eril,  and  he  is  liable  if  it  escapes  and 
damages  others. 

It  is  insisted  that  the  verdict  is  excessive.  This  was 
a  matter  for  the  jury  to  settle,  from  all  the  evidence,  and 
this  court  will  not  disturb  it  unless  it  is  manifestly  against 
its  w^eight.  If  the  jury  accepted  appellee's  evidence  as  to  the 
amount  of  the  hay  and  the  loss  to  appellee  by  its  destruc- 
tion, it  was  ample  to  sustain  the  verdict. 

It  was  the  province  of  the  jury  to  weigh  all  the  evi- 
dence and  find  a  veixlict  in  a-ccordance  with  what  it  deemed 
the  preponderance.  The  evidence  being  conflicting  and  the 
jury  having  found  in  favor  of  appellee's  evidence,  we  can 
not  disturb  it. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judijnmnt  affirmed^ 


A.  J.  DeLono 

V. 

Treffley  Soucie. 


Negotiable  Instrumen ta — Note — Alteration — Instructions, 

When  an  instruraent  offered  in  evidence  has  the  appearance  of  having 
been  altered,  the  law  raises  no  presumption  as  to  when  the  change  was 
made,  or  by  whom.    These  are  questions  of  fact  to  be  found  by  the  jury. 

[Opinion  filed  December  12,  1892.1 
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Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  C.  E.  StabRj  Judge,  presiding. 

Messrs.  S.  S.  Cone  and  Payson  &  Oesbaugh,  for  appellant 

Mr.  C,  W.  Raymond,  for  appellee. 

Mr.  Justice  IIarkeb.  This  was  a  suit  by  the  assignee  of 
a  promissory  note,  in  which  the  defence  interposed  was  that 
the  note  was  raised  from  $60.08  to  $60.84  after  being 
delivered.  The  face  of  the  note  bore  unmistakable  evidence 
of  a  change,  and  the  only  f rictional  question  of  fact  was, 
whether  the  change  was  made  at  the  time  of  the  execution 
of  the  note  with  the  consent  of  appellee,  or  afterward.  On 
this  point  there  was  a  sharp  conflict  in  the  testimony. 

The  court  refused  to  instruct  the  jury,  when  asked  by 
appellant,  "  that  when  an  instrument  offered  in  evidence  has 
the  appearance  of  having  been  altered,  the  law  raises  no 
presumption  as  to  when  the  change  was  made  or  by  whom. 
These  are  questions  of  fact  to  be  found  by  the  jury;  and  in 
determining  these  questions  the  jury  should  look  at  the 
instrument  itself,  as  well  as  to  all  the  circumstances  in  evi- 
dence, for  an  explanation,  and  thus  determine  whether  the 
alteration  was  made  before  or  after  the  execution  of  the 
instrument,  and  whether  such  alteration  was  made  with  or 
without  the  consent  of  the  defendant." 

^he  instruction  is  the  law  as  announced  by  our  Supreme 
Court  in  Milliken  v.  Marlin,  60  111.  13.  None  of  the  instruc- 
tions given  to  the  jury  embodied  the  same  principle. 
Appellant  had  the  right  to  have  it  given  to  the  jury.  For 
the  error  of  the  court  in  refusing  it,  the  judgment  will  be 
reversed. 

Heversed  and  remanded. 
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A.  J.  DeLong 

V. 

Geouge  F.  Schroeder. 

Negotiable  Instruments — Note — THtle  of  Bona  Fide  Holder — Evidenrc 
Necessary  to  Impeach-^G round  for  Stispicion  not  Enough — Instruc- 
tions, 

Bare  suspicion  of  a  defense  is  not  enough  to  impeach  the  title  of  a 
holder  of  negotiable  paper,  transferred  to  him  before  niaturity  for  gocid 
consideration.  There  must  be  actual  notice  to  the  assignee  of  a  defense 
to  the  paper,  and  must  consist  of  knowledge  of  facts  which  would  im- 
peach the  validity  of  the  note  between  the  antecedent  parties. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  C.  K.  Starb,  Judge,  presiding. 

Messrs.  S.  S.  Cone  and  Payson  &  Orebaugh,  for  appel- 
lant. 

Mr.  C.  W.  Kaymond,  for  appellee. 

Mr.  Justice  Cartwrigiit.  This  suit  had  its  origin  in  a 
justice's  court,  and  was  brought  by  appellant  against  apj>el- 
lee  on  a  note  for  $154.94:,  ma<le  by  appellee,  payable  seven 
months  after  date  to  W.  F.  Gorrell,  with  interest  at  eight 
per  cent  after  due,  and  indorsed  without  recourse  by  the 
payee  and  by  C.  B.  Xugent.  On  appeal  to  the  Circuit  Court 
there  was  a  trial,  resulting  in  a  verdict  for  apj^ellee,  on  which 
judgment  was  entered. 

The  defense  made  was  on  the  ground  that  the  note  was 
given  for  premium  on  a  life  insurance  policy  of  $5,000,  issued 
to  appellee  by  Home  Life  Insurance  Co.;  that  it  was  ob- 
tained by  said  C.  B.  Nugent,  by  representations  that  such 
policy  would  contain  certain  provisions  for  withdrawal  by 
appellee  after  a  certain  number  of  payments  of  annual  pre- 
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mium,  and  for  receipt  bj  him  of  the  money  paid  and  certain 
interest  thereon;  but  that  the  policy  when  issued  did  not 
contain  such  provisions,  and  that  appellant  was  not  a  hona 
fide  assignee  of  the  note.  The  only  evidence  offered  by  ap- 
pellee in  support  of  the  latter  proposition,  was  that  appellant 
had  stated  in  talking  about  a  suit  on  another  note  assigned 
to  him,  at  the  same  time  as  this,  that  Mr.  Gorrell  had  in- 
dorsed or  guaranteed  the  notes  and  he  would  not  be  out 
anything,  and  the  further  fact  that  appellant  did  not  per- 
sonally know  the  financial  condition  of  apj^ellee  at  the  time 
of  the  transfer  of  the  note.  Both  Xugent  and  appellant 
testified  that  appellant  bought  the  note  with  others  from 
Nugent  about  three  months  before  maturity,  for  its  face,  less 
ten  per  cent,  without  notice  of  any  defense,  and  paid  for  the 
notes  so  bought  with  cash  and  a  check ;  that  appellant  had 
been  accustomed  to  make  like  purchases  of  notes  from 
Xugent  to  enable  him  to  make  periodical  settlements  with 
the  Insurance  Co.;  that  no  trouble  had  been  experienced 
Avith  any  such  notes,  and  that  Nugent  represented  appellee 
to  be  responsible  and  appellant  bought  the  notes  in  reliance 
on  that  statement.  The  evidence  for  appellant  was  that 
Nugent  received  twenty-five  per  cent  commission  on  busi- 
ness done  for  the  company,  an^l  took  notes  in  the  name  of 
Mr,  Gorrell,  the  general  agent,  which  were  indorsed  by 
Gorrell,  without  recourse,  and  the  seventy-five  per  cent  due 
the  company  was  paid  by  Nugent,  who  disposed  of  the  notes. 
The  clear  preponderance  of  the  evidence  was  that  appellant 
was  a  lona  fide  holder  of  the  note.  The  evidence  to  the 
contrary  amounted  to  no  more  than  would  create  a  mere 
suspicion  against  it.  There  would  be  but  little  security  for 
the  holder  of  commercial  paper  if  bare  suspicion  should  be 
allowed  to  impeach  his  title.  Even  if  there  was  a  guaranty 
as -stated,  that  fact  w^ould  not  affect  appellant's  right,  and 
consequently  his  statement  that  such  fact  existed  would 
have  no  more  force  than  the  fact  stated,  and  would  be  in- 
sufficient proof  of  want  of  title  acquired  in  good  faith. 

The  third  instruction  given  at  the  request  of  appellee  in- 
formed the  jury  that  if  appellant  knew,  or  as  an  ordinarilj^ 
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prudent  man  had  reason  to  believe  from  circumstances 
brought  to  his  knowledge  before  he  purchased  the  note,  that 
the  appellee  had  a  defense  to  it,  or  to  some  part  of  it,  then 
he  was  not  an  innocent  holder  of  the  note.  There  was  no 
evidence  tending  to  prove  any  circumstance  brought  to  a]>- 
pellant's  knowledge  before  he  purchased  the  note,  from  which 
he  could  conclude  that  appellee  had  any  defense  to  the  note, 
or  any  part  of  it;  there  was  nothing  to  which  the  instruc- 
tion could  apply  unless  it  was  the  circumstances  under  which 
it  was  bought. 

Appellant's  rights  do  not  depend  upon  the  exercise  of 
ordinary  prudence  in  investigating  the  question  of  possible 
defenses,  of  which  he  has  no  actual  knowledge.  The  notice 
of  a  defenije  must  be  actual  and  not  constructive,  and  must 
consist  of  knowledge  of  the  facts  and  circumstances  which 
would  impeach  the  validity  of  the  note  between  the 
antecedent  parties.  It  must  be  more  than  would  put  an 
ordinarily  prudent  person  on  inquiry  or  excite  his  suspicion. 
Gross  negligence  on  his  part  would  not  defeat  his  title. 
That  result  can  only  be  produced  by  bad  faith  on  his  part. 
Comstock  V.  Hannah,  76  111.  530;  Shreeves  v.  Allen,  79  111. 
*553;  Murray  v.  Beckwith,  81  111.  43;  Watson  v.  Alley,  31  X. 
E.  Rep.  419.    The  instruction  should  not  have  been  given. 

The  fourth  instruction  for  appellee  was  misleading.  The 
proposition  stated  had  nothing  to  do  with  the  case  unless 
connected  with  other  facts  not  stated.  Proof  of  the  fact 
stated  was  not  admissible  in  evidence  except  upon  proof  of 
other  facts  making  it  competent  against  appellant,  and  the 
issue  in  the  suit  could  not  be  affected  without  other  essential 
proof.  The  fifth  instruction  for  appellee  called  special  atten- 
tion to  certain  evidence,  reciting  thp  matters  brought  to  the 
attention  of  the  jury  by  appellee's  evidence,  and  gi^ang  them 
especial  prominence  with  the  jury,  and  wholly  ignoring  the 
contradictory  evidence  for  appellant.  This  should  not  be 
done.  There  was  no  evidence  upon  which  to  base  the  eighth 
or  tenth  instruction  for  appellee.  There  was  nothing  tend- 
ing to  prove  the  proposition  stated  in  either  of  them.  The 
instructions,  as  a  whole,  called  upon  the  jury  to  decide  the 
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case  against  appellant  upon  any  inference  or  suspicion  they 
might  be  able  to  create  in  their  minds  against  his  owner- 
ship of  the  note.  It  is  essential  to  the  security  of  commer- 
cial paper  that  the  well  established  doctrines  of  the  law 
relating  to  its  transfer  should  not  be  departed  from. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remmided. 


Ann  Jane  Fox 

V. 

WiLBER  S.  Peck  et  al. 

Fraudulent  Conveyances — Bill  to  Set  Aside  in  Interest  of  Creditors — 
Evidence  Sufficient  to  Establish  Fraud  —  Rights  of  Innocent  Parties 
Frotected — Homestead. 

1.  Upon  a  bill  filed  by  judgment  creditors  to  set  aside  a  series  of  con- 
veyances by  which  the  legal  title  to  a  piece  of  rea;l  estate  in  whic^ 
their  judgment  debtor  possessed  an  equity  was  attempted  to  be  vested 
in  the  wife  of  the  debtor,  this  court  holds  that  the  evidence  was  sufficient 
to  f«tablish  the  fact  of  fraud,  and  that  the  conveyances  should  be  set 
aside  in  the  interests  of  the  creditors;  but  that  an  incumbrance,  placed 
upon  the  property  by  the  wife  while  her  record  title  was  apparently 
good,  and  which  had  been  purchased  by  an  innocent  party,  was  to  be 
first  satisfied  out  of  the  proceeds  of  the  sale  of  the  premises. 

2.  The  fact  that  the  decree  of  the  court  belgw  found  a  homestead 
estate  in  the  wife  instead  of  the  husband,  can  not  be  complained  of  by 
any  one  except  the  husband. 

[Opinion  filed  December  12, 1892.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoERANCE  DiBELL,  Judgc,  presiding. 


Mr.  Gboboe  S.  House,  for  appellant. 
Mr.  J.  K.  WiLsox,  for  appellees. 
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Mr.  Justice  Cartwright.  Appellees,  who  constituted 
the  firm  of  W.  S.  Peck,  Bro.  &  Co.,  filed  the  original  bill  in 
this  case  to  set  aside  a  transaction  whereby  the  legal  title 
to  certain  premises  in  Joliet,  Illinois,  was  vested  in  appel- 
lant, Ann  Jane  Fox.  The  bill  alleged  that  appellees  had 
acquired  a  lien  upon  an  equitable  interest  of  Osmond  Fox 
in  said  premises,  and  charged  that  such  equitable  interest 
had  been  fraudulently  converted  into  the  legal  estate  in 
Ann  Jane  Fox,  wife  of  said  Osmond  Fox.  The  executors  of 
Otis  Hardy,  deceased,  were  admitted,  on  their  petition,  as 
defendants,  and  filed  a  cross-bill  to  foreclose  a  trust  deed  on 
said  premises,  executed  by  Ann  Jane  Fox,  claiming  priority 
to  other  liens  as  bona  fide  holders  of  the  notes  secured  by 
the  trust  deed.  The  cause  was  heard  on  the  issues  made 
under  the  original  bill  and  cross-bill,  upon  the  pleadings  and 
proofs.  The  court  found  the  transaction  fraudulent  as 
alleged  in  the  original  bill,  and  also  granted  relief  to  the 
executors  of  Hardy,  complainants  in  the  cross-bill,  accord- 
ing to  the  prayer  of  said  cross-bill.  It  was  decreed  that  the 
premises  should  be  sold,  and  upon  sale  being  made,  the 
amount  due  on  the  notes  secured  by  the  trust  deed  and  for 
taxes  and  insurance,  aggTegating  §5,540.30  with  costs  and 
$100  solicitor's  fee,  should  be  first  paid  to  the  executors  of 
Hardy,  and  next  $1,000  should  be  paid  to  Ann  Jane  Fox 
for  homestead,  if  the  homestead  should  not  be  assigned,  and 
next  the  judgments  of  complainants  in  the  original  bill 
should  be  paid.  The  case  of  Wilber  S.  Peck  et  al.  v. 
Nichols  D.  Dyer  et  al.,  submitted  at  the  present  terra,  is  an 
appeal  from  the  decree  granting  relief  on  the  cross-bill. 
This  appeal  brings  up  for  review  the  action  of  the  court  on 
the  original  bill. 

The  facts  established  by  the  evidence  are  as  follows :  On 
January  24,1878,  Osmond  Fox  contracted  with  William  A. 
Strong,  Jr.,  and  Charlotte  A.  Strong,  for  the  purchase  from 
them  of  the  premises  in  question,  jf or  82,400,  payable  in  two 
and  three  years  in  installments  of  $1,200  each,  evidenced  by 
promissory  notes,  drawing  interest  at  eight  per  cent,  payable 
annually.     The  contract  was  in  writing  under  seal,  and  pro- 
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^^tled  for  forfeiture  for  non-payment  at  the  election  of  the 
vendors,  and  was  duly  recorded.  Osmond  Fox  went  into 
possession  of  the  premises  under  the  contract,  and  erected  a 
dwelling  house  thereon  at  a  cost  of  $11,000,  and  has  ever 
since  lived  there  with  his  family.  On  January  12,  1886, 
complainants  in  the  original  bill  obtained  judgments  in  the 
Circuit  Court  of  Cook  County,  Illinois,  against  Osmond  Fox, 
amounting  to  $4,718.58,  and  sued  out  executions  thereon, 
which  were,  on  January  13,  1880,  levied  on  the  interest  of 
said  Osmond  Fox  in  said  premises,  and  certificates  of  levy 
were  filed  in  compliance  with  law  at  12:40  p.  m.  on  the  day 
of  such  levies.  After  the  filing  of  the  certificates  of  levy 
and  on  the  same  day,  the  First  National  Bank  of  Joliet  re- 
covered judgment  against  Osmond  Fox  for  $2,525  and  costs, 
and  other  judgments  against  him  were  entered  on  said  day, 
but  all  such  judgments  were  junior  liens  to  those  obtained 
by  said  levies,  by  virtue  of  the  executions  from  Cook  County. 
Osmond  Fox  paid  the  interest  from  time  to  time  on  the 
notes  given  for  the  purchase  of  the  premises.  The  interest 
was  paid  by  him  in  full  to  January  24,  1886,  but  he  paid  no 
part  of  the  principal.  On  April  17,  1S86,  the  Strongs 
declared  the  contract  of  purchase  forfeited  for  non-payment, 
and  filed  for  record  a  declaration  of  such  forfeiture,  and  on 
the  same  day  conveyed  the  premises  by  warranty  deed  to 
Frederick  W.  Woodruff,  who  was  president  of  said  First 
National  Bank  of  Joliet.  The  consideration  expressed  in 
that  deed  was  $2,500.  On  the  same  dav  of  the  convevance 
to  said  Frederick  W.  Woodruff,  he  conveyed  the  premises  to 
Ann  Jane  Fox,  for  the  expressed  consideration  of  §5,000,  by 
special  warranty  deed,  whereby  he  warranted  against  his 
own  acts.  The  only  consideration  for  the  deed  to  Ann  Jane 
Fox  was  the  execution  by  her  of  her  five  promissory  notes 
for  $1,000  each,  payable  to  said  Woodruff  at  said  bank,  and 
which  notes  she  secured  by  trust  deed  on  said  premises  to 
Edward  C.  Hager,  who  was  attorney  for  said  bank.  These 
conveyances  were  duly  recorded.  At  the  time  of  the  declara- 
tion of  forfeiture  the  premises  were  worth  all  that  they  had 
cost,  and  more,  so  that  at  the  time  of  such  forfeiture  and 
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convej^ances,  the  equitable  interest  of  Osmond  Fox  therein 
was  worth  at  least  $11,000,  the  cost  of  the  house.  A  paper 
was  offered  in  evidence  purporting  to  extend  the  time  of 
payment  of  the  principal  sum  under  the  contract  of  purchase, 
but  the  paper  was  without  date  and  was  never  recorded. 
The  principal  became  due  in  January,  1880  and  1881,  and  . 
the  paper  purported  to  extend  it  from  January  24, 1885,  to 
January  24, 1886. 

Counsel  for  appellant  insists  that  the  foregoing  facts, 
clearly  proven, are  merely  matters  of  suspicion;  but  we  think 
that  Tvhen  the  relations  of  the  parties  to  the  transaction  are 
duly  considered  in  connection  with  the  facts,  especially  such 
as  the  sudden  development  of  a  disposition  on  the  part  of 
the  Strongs  to  forfeit  a  contract  when  they  were  secure  and 
receiving  a  high  rate  of  interest,  the  conveyance  to  the  bank 
president  for  about  tlie  amount  due  the  Strongs,  the  sudden 
appreciation  of  value  on  the  same  day  in  the  hands  of  the  bank 
president,  by  about  the  amount  of  the  bank  judgment,  and  the 
conveyance  by  special  warranty  deed  to  Fox's  wife  for  about 
the  aggregate  of  those  two  claims,  when  the  property  was 
worth  three  times  the  consideration,  the  circumstances  are 
well  calculated  to  produce  a  conviction  in  accordance  with 
the  finding  of  the  court.  Osmond  Fox  accepted  without 
objection  a  declaration  of  forfeiture,  which,  in  the  ordinary 
course  of  things,  would  make  him  and  Lis  family  imme- 
diately homeless,  and  he  testified  that  when  he  accepted  it, 
he  had  no  idea  that  the  property  would  be  transferred  to 
his  wife,  and  that  he  was  nearly  crazy  with  financial  troubles. 
It  is  more  than  likely,  that  if  he  did  not  know  definitely  the 
precise  course  that  matters  would  take,  he  was  trusting  to 
some  one  less  guileless  and  more  rational  than  he,  and  knew 
that  what  would  be  done  would  be  in  his  interest. 

Without  discussing  all  the  facts,  we  will  content  ourselves 
with  saying  that  we  are  satisfied  that  the  court  was  right  in 
the  conclusion  that  the  transaction  was  fraudulent  as  to 
creditors.  But  it  is  contended  that  inasmuch  as  the  lien  se- 
cured by  appellees  extended  only  to  the  property  rights  of 
Osmond  Fox,  fixed  by  the  contract,  and  which   must  be 
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worked  out  through  him,  and  as  his  estate  was  equitable  in 
premises  to  which  the  Strongs  held  the  legal  title,  and  such 
equitable  estate  was  liable  to  be  defeated  and  destroyed  at 
the  option  of  the  Strongs,  and  was  so  defeated  and  destroyed 
under  a  legal  right  to  do  the  act,  therefore  the  act  can  not 
be  further  inquired  into.  It  is  said  that  when  a  legal  right 
to  do  an  act  appears,  the  law  deals  with  the  ascertained 
right,  and  judicial  inquiry  ends.  Whether  that  is  so  or  not, 
there  has  been  in  this  case  no  attempt  to  interfere  with  the 
Strongs,  or  with  their  legal  rights.  They  received  their  pay 
and  are  making  no  complaint.  All  parties  recognized  the 
claim  for  purchase  money,  whatever  form  it  may  have  taken, 
or  whoever  held  it,  as  a  first  lien.  The  original  biU  was 
designed  to  subject  the  property  to  the  payment  of  a  lien  ex- 
isting before  the  fraudulent  conveyances  upon  an  equitable 
estate  in  the  property,  which  had  been  fraudulently  trans- 
ferred to  Fox's  wife.  The  question  raised  was  not.  whether 
the  equitable  estate  of  Osmond  Fox  could  be  defeated  by 
the  Strongs,  and  the  whole  title  vested  in  them  in  good  faith, 
but  whether  the  valuable  interest  of  Osmond  Fox  in  the 
■  property  could  be  given  to  his  wife  as  against  creditors 
when  he  was  insolvent.  The  Strongs  did  not  ask  or  receive 
any  pay  for  the  equitable  interest.  The  bank  president  only 
levied  tribute  on  the  equitable  estate  to  the  extent  of  the 
bank  judgment,  and  the  object  of  the  whole  scheme  was  to 
defeat  other  creditors.  No  reason  appears  why  the  trans- 
action was  not  a  proper  subject  of  investigation.  The  court 
finding  on  the  proof  under  the  cross-bill  that  the  rights  of 
an  innocent  party  had  intervened,  allowed  the  conveyances 
to  stand  for  the  protection  of  the  innocent,  and  subjected 
the  property  to  the  payment  of  the  liens.  We  think  the 
decree  in  these  particulars  was  right.  It  is  objected  to  that 
method  that  the  property  might  not  bring  the  amount  due 
on  the  contract,  and  therefore  the  amount  so  due  should 
have  been  paid  or  tendered  to  the  Strongs,  or  those  claim- 
ing under  them.  The  Strongs  already  had  the  money  due 
them,  and  the  amount  so  due  had  been  converted  into  and 
had  assumed  the  character  of  a  lien  under  the  trust  deed,  to 
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which  the  holders  looked  for  security  and  payment,  and 
they  have  made  no  objection  to  the  decree,  but  are  content 
to  rely  on  that  security. 

It  is  also  objected  that  the  homestead  should  have  been 
decreed  in  Osmond  Fox  instead  of  Ann  Jane  Fox  in  case  the 
transaction  was  found  invalid.  If  that  was  an  error  it  was 
an  error  against  Osmond  Fox,  and  he  has  not  appealed  or 
assigned  errors,  audit  will  not  be  considered. 

The  decree  on  the  original  bill  is  not,  we  think,  subject  to 
any  objection  made,  and  it  will  be  affirmed. 

Decree  affirmed. 


JO  5i     Louis  C.  Wachsmuth  and  Fbed   H.  Wachsmuth 
«^  %%n^  John  J.  Martinl 

Mercantile  Agencies — Statement  by  Merchant  of  A^ets  and  Liabili- 
ties Through — Omission  of  Liability—Act  of  Clerk — Error  of  Agency 
— Sale  of  Goods  to  Merchant  by  Client  of  Agency— Failure  of  Merchant 
— Action  of  Case  for  Fraud  and  Deceit— -Intent— Evidence— Instruc- 
tions. 

1.  In  order  to  support  an  action  of  case  by  a  vendor  against  a  vendee 
on  the  ground  that  the  vendee  secured  credit  by  reason  of  false  represen- 
tations as  to  his  commercial  standing/the  false  representations  must  have 
been  knowingly  made  with  intent  to  deceive,  and  the  plaintiff  must  have 
been  deceived  thereby  and  through  such  deceit  suffered  damages. 

2.  While  false  and  fraudulent  acts  of  an  agent,  made  in  the  course  of 
his  employment,  may  render  the  principal  liable  in  an  appropriate  form 
of  action,  yet  they  wiU  not  render  him  liable  in  an  action  of  case  for  the 
deceit  unless  the  principal  co-operated  with  his  agent  in  the  wrongful  acts. 

8.  The  question  of  intent  being  material  in  such  an  action,  it  was 
competent  for  a  clerk  to  testify  that  in  making  the'statement  relied  oa 
by  plaintiff  he  disobeyed  the  instructions  of  his  principal. 

4.  Upon  the  case  presented,  the  jury  were  justified  in  finding  that 
the  omission  of  liabilities  chiefly  complained  of  in  the  statement  in 
question  was  a  mistake,  and  not  done  with  intent  to  defraud. 

[Opinion  filed  December  12,  1892.] 
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Appeal  from  the  Circuit  Court  of  Woodford  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Walpole  Wood  and  Newell  &  Kennedy,  for 
appellants. 

Messrs.  W.  L.  Elwood,  E.  L.  Stoker  and  James  A.  Eiley, 
for  appellee. 

Mr.  Justice  Harker.  About  the  first  of  July,  1891, 
appellee,  a  retail  dealer  in  clothing  at  Minonk,  Illinois,  made 
an  order  through  the  traveling  salesman  of  appellants, 
wholesale  dealers  in  clothing  at  Chicago,  for  goods  amount- 
ing to  $2,805.  The  order  being  largely  in  excess  of  any 
before  ordered  of  them  by  appellee,  appellants  applied  to 
the  Mercantile  Statement  Company  at  Chicago  for  a  state- 
ment of  appellee's  commercial  standing.  On  the  8th  of 
July,  1891,  that  company  addressed  a  letter  to  Martini  at 
Minonk,  requesting  a  statement  of  his  financial  affairs,  and 
inclosed  with  the  letter  a  blank  to  be  filled  out  by  him. 
The  letter  contained  no  intimation  that  such  statement  was 
desired  by  appellants.  On  receipt  of  the  letter  Martini  turned 
it  over  to  his  confidential  clerk  and  bookkeeper,  one  Peter 
Wiltz,  with  instructions  to  fill  out  the  blank  so  as  to  show 
the  condition  of  his  assets  and  liabilities.  After  some  dis- 
cussion and  directions  Wiltz  filled  out  certain  of  the  blank 
statements,  signed  Martini's  name  to  it,  and  mailed  it  to  the 
Mercantile  Statement  Company.  It  was  executed  on  the 
9th  of  July  and  showed : 

assets. 

1  Cash  value  of  stock $  6,000.00 

2  Amt.  of  book  accounts  and  notes  on 

hand  considered  good 130.00 

3  Cash  on  hand  in  bank 100.00 

4  Other  assets — not  real  estiite 3,500.24 

5  Value  of  real  estate   not  exempt 

as  homestead 1,800.00 

6  Description  of  same  and  value  of 

each  parcel : 
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Two  lots    at  Des  Plaines,  Cook 

Co.,  lU $  1,000 

Forty  acres  at  Marion  Co.,  111. . .  800 

liabilities. 
For  merchandise  on  open  account  and 

not  due $  2.800.00 

For  borrowed  monev  other  than  real 

estate  mortgages 300.00 

Immediately  on  receiving  the  same  the  Mercantile  State- 
ment Company  returned  to  api)ellants  the  following  report : 

Statement  of  J.  J.  Martini,  Minonk,  IlL 

ASSETS. 

Cash  value  of  stock $  6,000.00 

Amount  of  book  accounts  and  notes . .  130.00 

Cash  on  hand  in  bank 100.00 

Other  assets — not  real  estate : .  3,800.00 

Net  value  of  real  estate 3,600.00 


Total  assets  $13,630,00 

LIABILITIES. 

For  merchandise  on  open  account  not 

due $  2,800 

For  borrowed  money  not  on  mort- 
gages   300      $  3,100.00 


Surjilus  assets  $  10.530.0(» 

On  receipt  of  this  report  appellants  accepted  the  order 
received  through  their  traveling  salesman  a  few  days  before 
and  shipped  the  goods  in  various  lots  to  Martini. 

On  the  13th  of  November,  1891,  Martini  sold  his  entire 
stock  of  goods  at  Minonk  to  Wiltz  and  Goodwin,  clerks  in 
his  store,  for  $6,019,  one-half  for  cash  and  one-half  in  notes 
secured  by  real  estate.  On  the  18th  of  November,  1891, 
judgment  by  confession  was  entered  against  him  in  the  Cir- 
cuit Court  of  De  Witt  County  for  $3,725.69  on  a  note  bear- 
ing date  March  1,  1891,  but  which  was  not  reported  to  the 
Mercantile  Agency.  From  that  judgment  executions  issued, 
and  by  virtue  thereof  a  levy  was  made  and  a  sale  had  of  the 
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entire  stock  of  goods  in  a  store  of  Martini's  at  Farmer  City, 
De  Witt  County. 

Immediately  on  learning  of  the  sale  of  the  stock  of 
goods  at  Minonk  and  the  confession  of  judgment  in  De 
Witt  County,  appellants  sued  Martini  in  case  for  fraud  and 
deceit  and  in  trover,  and  had  issued  against  him  a  capias  ad 
respondendmn.  On  a  plea  of  the  general  issue  a  trial  was 
had  resulting  in  a  verdict  for  the  defendant.  The  court 
overruled  a  motion  for  new  trial  and  rendered  judgment 
against  appellants  for  costs,  but  continued  Martini's  bail 
pending  this  appeal.  Appellants  seek  a  reversal  because  the 
court  admitted  improper  testimony,  gave  improper  instruc- 
tions for  appellee,  refused  proper  instructions  asked  by 
appellants,  and  because  the  verdict  is  against  the  evidence. 
While  there  is  not  that  harmony  of  expression  in  the  opin- 
ions of  our  Supreme  Court  on  the  subject  of  liability  in  cases 
of  deceit  to  be  desired,  a  careful  examination  of  the  cases 
will  show  that  to  sanction  a  recovery  in  such  an  action  the 
false  representation  must  have  been  knowingly  made  with 
intent  to  deceive,  and  the  plaintiff  must  have  been  deceived 
thereby,  and  tlirough  such  deceit  suffered  damages.  Weath- 
erford  v.  Fish  back,  3  Scam.  170;  Ilenshaw  v.  Bryant,  4r  Scam. 
97;  Hiner  v.  Kichter,  51  111.  299;  Merwin  v.  Arbuckle,  81 
111.  501;  Schwabaker  v.  Kiddle,  99  111.  343;  also  Flower  v. 
Farwell,  18  111.  App.  254.  In  this  case  it  is  not  denied  that 
appellants  were  deceived  and  have  suffered  damages.  The 
frictional  question  is  over  the  conduct  of  appellee  in  the 
whole  matter,  the  q%LO  animo  with  which  the  false  represen- 
tations were  made. 

It  should  be  remembered  that  when  the  Mercantile  State- 
ment Company  made  up  for  appellants  the  report  from  the 
statement  furnished  by  Wiltz,  two  very  serious  mistakes 
were  made.  The  real  estate  was  reported  $1,800  more,  and 
the  "  assets,  not  real  estate,"  $300  more  than  shown  by  the 
statement,  thereby  increasing  Martini's  rating  of  assets  $2,100 
over  what  it  had  been  represented  to  the  company.  What 
would  have  been  appellant's  action  in  filling  the  order  for 
goods,  had  the  mercantile  agency  correctly  reported  from 
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the  statement  made  out  by  Wiltz,  is  a  mere  matter  of  con- 
jecture. No  doubt  they  were  in  a  measure  misled  by  it. 
But  appellee  could  not  in  any  form  of  action  be  held  liable 
for  any  injury  on  that  account.  The  mercantile  agency  was 
the  agent  of  appellants,  and  must  respond  to  them  for  the 
consequences  of  its  negligence.  And  yet  the  declaration 
charges  appellee  with  having  knowingly  and  intentionally 
made  this  and  the  other  false  statements  contained  in  the 
report,  rendered  to  them  by  the  mercantile  agency.  In  this 
respect  the  proofs  do  not  correspond  with  the  allegations  in 
the  declaration.  On  the  trial  it  was  shown  that  while  Mar- 
tini gave  directions  to  Wiltz  as  to  filling  up  the  blank  state- 
ment, Martini  did  not  sign  it  and  did  not  see  it  after  it  w^as 
completed.  Wiltz  made  several  mistakes  and  filled  out 
some  items  contrary  to  direction.  In  this  it  is  claimed  he 
acted  fraudulently  with  intent  to  deceive,  and  that  appellee 
was  rendered  liable  thereby.  It  is  contended  that  the  false 
statements  contained  therein  were  not  mistakes  merely,  but 
were  falsehoods  made  with  fraudulent  intent.  While  the 
false  and  fraudulent  acts  of  an  agent  made  in  the  course  of 
his  employment  may  render  the  principal  liable  in  an  ap- 
propriate action,  they  will  not  in  an  action  for  deceit  unless 
the  principal  co-operated  in  the  agent's  misdeeds.  It  is  con- 
tended the  court  erred  in  allowing  Wiltz  to  testify  that  he 
made  mistakes;  that  he  filled  out  items  in  the  statement 
contrary  to  instructions  from  Martini;  that  Martini  had  other 
assets  than  shown  in  the  statement;  and  that  the  stock  of 
goods  was  really  worth  $9,000,  instead  of  $6,000.  As 
fraudulent  design  upon  the  part  of  appellee  lay  at  the  very 
foundation  of  appellants'  action,  and  had  been  expressly 
averred  in  the  declaration,  such  testimony  w^as  entirely 
proper. 

The  court  refused  the  following  instruction  offered  by 
appellants : 

"  The  court  instructs  the  jury  that  to  recover  in  an  action 
of  deceit,  it  is  only  necessary  for  plaintiffs  to  prove  that 
some  material  representation  in  the  statement  made  to  the 
Mercantile  Statement  Company  w^as  false;  that  it  was  com- 
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municatcd  to  the  plaintiflfs;  that  the  defendant  knew  it  was 
false,  and  that  the  plaintiflfs  relied  upon  it  as  true,  were 
induced  to  act  upon  it,  and  were  injured  in  so  doing.  The 
motives  or  intentions  in  making  such  misrepresentation  are 
immaterial." 

In  our  opinion  the  last  part  of  this  refused  instruction 
rendered  it  bad.  Said  Chief  Justice  Craig  in  Schwabacker 
V.  Kiddle,  99  111.  343,  "  We  are  aware  of  no  authority  which 
will  sanction  a  recovery  in  an  action  for  deceit,  unless  a  false 
representation  has  been  made  knowingly  with  intent  to  de- 
ceive." This  is  the  last  expression  of  our  Supreme  Court, 
and  while  it  does  not  harmonize  Avith  what  is  said  by  Justice 
Sheldon  in  Case  v.  Ayers,  65  111.  142,  we  believe  it  is  based 
on  a  correct  principle.  Misrepresentations  knowingly  made 
are  suificient  to  warrant  an  inference  of  fraudulent  intent, 
but  to  hold  that  the  intention  of  a  party  making  the  mis- 
representation is  immaterial,  would  be  against  authority  and 
principle. 

The  serious  misrepresentation,  and  concerning  which  ap- 
pellants make  the  greatest  complaint,  was  in  the  omission 
to  list  the  note  of  March  1,  1891,  on  which  judgment  was 
confessed  for  $3,725.69,  among  the  liabilities  of  Martini. 
Both  Martini  and  Wiltz  testified  that  such  omission  was  a 
mistake  and  unintentional,  while  appellants  claim  that 
it  was  knowingly  and  fraudulently  omitted.  In  fact  it  is 
claimed  by  api)ellee,  with  reference  to  all  misstatements  and 
omissions,  that  they  were  mistakes  and  oversights,  while  it  is 
claimed  by  appellants  that  they  were  fraudulent  misrepre- 
sentations knomngly  made.  The  decision  of  the  question 
rested  peculiarly  within  the  province  of  the  jury.  We  are 
not  prepared  to  say  that  the  misrepresentations  were  not 
innocently  made.  There  is  certainly  nothing  more  strange 
or  unreasonable  in  the  claim  that  Martini  and  Wiltz  made 
honest  mistakes  in  making  up  tBe  statement,  than  in  the 
fact  that  the  Mercantile  Statement  Company  made  mistakes 
in  reporting  to  ap|)ellants  from  that  statement. 

No  serious  error  of  the  court  in  giving,  refusing  or  modi- 
fying instructions  appears,  and  we  see  no  reason  for  disturb- 
ing the  verdict  of  the  jury.  Judyincnt  affirmed. 
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Alfred  I.  Hartshorn 

V. 

Michael  Byrne. 

Sales — Luniber^Whether  Sold  to  Contractor  or  Ovmer — Weight  of 
Evidence— Instruc  tions — Evidence. 

1.  In  an  action  by  a  person  who  had  fumiahed  lumber  nsed  incoiv- 
structing  defendant's  house,  where  the  defense  was  that  the  lumber  was 
sold  to  the  contractor  and  not  to  the  owner,  this  court  holds  that  the  evi- 
dence justified  a  finding  by  the  jury  that  the  sale  was  to  the  owner. 

2.  An  order  given  by  the  contractor  to  the  plaintiff  on  the  owner  for 
the  amount  of  the  bill,  was  not,  imder  the  circumstances  of  the  case, 
conclusive  evidence  that  the  plaintiff  sold  to  the  contractor. 

3.  The  question  of  how  much  the  defendant  had  paid  the  contractor 
was  not  material  to  the  issue  herein. 

[Opinion  filed  December  12, 1892.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Charles  Blanchard,  Judge,  presiding. 

Messrs.  G.  S.  &  E.  Eldredoe,  for  appellant.  • 

Messrs.  O'Conor,  Duncaij  &  Eckels  and  IIenry  Mayo, 
f  w  appellee. 

Mr.  Justice  Lacey.  This  case  was  here  on  a  former 
appeal,the  appellee  then  being  the  appellant,  and  the  appel- 
lant here  the  appellee  there;  and  will  be  found  reported  in 
21  111.  App.  650.  It  will  be  seen  by  reference  to  that  opin- 
ion, that  the  judgment  was  reversed  on  account  of  errors 
committed  in  the  Circuit  Court,  in  gi\nng  certain  erroneous, 
instructions  on  the  part  of  the  appellee.  Hartshorn,  therein. 
In  that  case  we  gave  a  pretty  full  synopsis  of  the  facts  and 
the  evidence  as  it  was  th^n  presented,  and  upon  examination 
of  the  evidence  reported  in  this  record,  we  find  it  substan- 
tially the  same  and  the  witnesses  the  same.  We  Avill  refer  to 
that  statement  as  being  applicable  to  the  case. 
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The  verdict  in  this  case  upon  which  judgment  was  ren- 
dered was  for  $1,930.70,  covering  the  amount  of  appellee's 
lumber  biU  and  interest,  as  upon  an  account  stated.    The 
appellant  insists  on  various  alleged  errors  for  reversal, 
which  will  be  named  in  course  of  this  opinion.     The  first  is, 
that  the  verdict  is  against  the  great  weight  of  the  evidence. 
We  are  unable  to  concur  with  appellant  in  that  view  of 
the  case.    The  evidence  was  conflicting,  not  only  in  the 
direct  contradiction  of  witnesses,  one  against  another,  but 
some  of  the  circumstances  were  calculated  to  corroborate 
each  party.     The  attitude  of  the  case  was  this :  The  conten- 
tion of  the  appellant  was  not  that  the  lumber  was  not  fur- 
nished by  appellee  and  was  not  used  in  building  the  for- 
mer's house,  but  that  appellant  had  let  the  contract  to  build 
the  house  to  one  Tomb,  a  builder,  and  that  such  contractor, 
and  not  appellant,  purchased  the  lumber  of  appellee.     On 
the  other  hand  the  latter  contends  that  appellant  made  the 
contract  with  him  direct  for  the  lumber  and  that  it  was  fur- 
nished and  charged  to  him  on  such  contract,  and  that  Tomb 
had  nothing  to  do  with  it  except  to  order  the  lumber.    The 
appellee  was  sup]X)rted  by  his  own  testimony  and  that  of 
Tomb,  the  contiuctor,  Coughlin  his  clerk,  and  Fairfield,  as 
to  admissions  of  appellant.    The  appellant  relied  on  his  own 
testimony  and  one  Schofield,  who  testified  to  a  refusal  of 
appellee  to  furnish  additional  material  (after  the   bill  in 
question  had  been  made)  without  direct  authority  from 
appellant,  and  would  not  furnish  it  on  Tomb's  order,  thus 
attempting  to  draw  inference  that  there  had  been  no  orig- 
inal contract  with  appellant  to  furnish  lumber;  but  this  is 
somewhat  weakened  by  proof  that   appellant  had  before 
that  repudiated  the  first  alleged  contract. 

The  appellant  further  relied  on  an  order  of  September  8, 
1882,  given  by  Tomb  to  appellee  on  appellant  for  the  amount 
of  the  lumber  bill,  seeking  thus  to  draw  an  inference  that 
appellee  would  not  have  accepted  such  an  order  unless  Tomb 
was  the  responsible  man  for  the  lumber  bill.  But  there  are 
some  strong  reasons  why  that  should  have  been  done  other 
than  the  one  contended  for  by  appellant's  counsel,  and  it 
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was  a  question  for  the  jury.  This  order  can  not  be  regarded 
as  an  estoppel  to  claim  payment  from  appellant  if  he  had 
contracted  for  it.  For  the  more  particular  statement  of  the 
evidence  we  refer  to. our  former  opinion.  We  think,  in  this 
state  of  the  evidence,  the  jury  were  warranted  in  finding  the 
verdict  for  appellee. 

It  is  also  complained  that  the  court  erred  in  not  allowing 
appellant  to  prove  how  much  he  had  paid  Tomb  on  the  con- 
tract for  building  the  house.  In  this  we  think  there  was 
no  error;  appellee  was  not  bound  by  this  for  it  was  a  matter 
whoUy  between  appellant  and  Tomb,  with  which  the  former 
had  no  concern.  This  point  we  have  already  passed  upon 
when  the  case  was  here  before.  It  was  not  improper  to  allow 
Coughlin,  on  behalf  of  appellee,  to  show  what  the  order  was 
given  for,  i.  e,,  for  lumber  furnished"  appellant.  This  was 
not  a  written  instrument  binding  between  the  parties,  and 
the  order  showed  on  its  face  it  was  given  for  lumber.  Nor 
was  it  error  to  refuse  appellant  the  right  to  show  Tomb 
took  away  the  unused  lumber.  The  appellee's  first  and  sec- 
ond instructions  were  not  erroneous;  they  laid  down  a  proper 
basis  for  recovery.  The  fifth  instruction  for  appellee  was 
correct,  as  there  was  a  basis  in  the  evidence  for  the  recovery 
of  interest,  in  that  there  was  evidence  tending  to  show  an 
account  stated,  and  an  agreement  to  pay,  by  appellant. 
The  sixth  instruction  for  appellee  was  also  based  on  evidence 
showing  an  agreement  to  allow  the  price  of  the  horse  sold 
bv  appellant  to  appellee  to  go  as  a  credit  on  the  lumber 
bill. ' 

It  is  complained  by  appellant  that  the  court  belotv  erred 
in  refusing  his  second,  third,  fourth,  fiith,  sixth,  seventh, 
eighth,  ninth,  twelfth  and  thirteenth  offered  instructions. 
AU  the  instructions  were  given  in  the  case  necessary  for  a 
full  understanding  of  the  law  by  the  jury,  and  these  instruc- 
tions, had  either  been  given  in  substance,  failed  to  state  the 
law  as  applicable  to  the  case  or  were  faulty  in  calling  the 
attention  of  the  jury  to  particular  facts. 

We  fail  to  see  any  error  in  the  record  and  therefore  aflSrm 

the  judgment. 

Judgment  affirmed. 
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Peter    Snyder 

V. 

Thomas  H.  Travers. 

Negotiable  Instruments— Note-^Signed  by  Mark — Forgery^ Ahsenoe 
of  Subscribing  Witness — Weight  of  Evidence, 

1.  In  an  action  on  a  note  which  was  signed  by  mark,  a  witness  to  the 
note  is  not  an  indispensable  witness  at  the  trial.  Under  the  statute  of 
this  State  the  execution  may  be  proved  by  secondarj'^  evidence  without 
producing  or  accounting  for  the  absence  of  a  subscribing  witness. 

2.  In  order  that  objectionable  statements  of  counsel  to  the  jury  may 
be  available  as  error,  they  must  be  duly  excepted  to  and  preserved  in  the 
bill  of  exceptions. 

3.  Upon  the  case  presented,  this  cotirt  holds  that  the  evidence  was 
sufficient  to  support  the  verdict  for  the  plaintiff. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon-  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Barnes  &  Bahnes  and  N.  Uleicii,  for  appellant. 

Mr.  Arthur  KErrnLKY,  for  appellee. 

Mr.  Justice  Harker.  This  was  a  suit  on  one  of  six  prom- 
issory notes  for  $1,000  each,  assigned  to  appellee  before 
maturity.  The  issue  presented  was  whether  the  note  was  a 
forgery.  The  record  shows  the  trial  to  have  been  a  very 
warm  and  stubbornly  fought  contest.  The  jury  found  the 
note  to  be  genuine  and  returned  a  verdict  for  $1,246.88, 
upon  which  the  court,  after  overruling  a  motion  for  a  new 
trial,  rendered  judgment.  The  notes  purporting  to  be  signed 
by  mark,  were  dated  September  28,  1888,  and  were  made 
payable  to  one  W.  A.  Morton,  a  vender  of  patent  rights.  It 
was  claimed  that  th^jr  were  given  in  consideration  of  a  deed 
from  Mortpn  to  appellant  for  certain  territory  for  a  patent 
right.     There  were  two  witnesses  for  the  notes,  Ed  Nelson 
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and  George  Jones,  the  former  of  whom  alone  testified. 
Shortly  after  the  date  of  execution  they  were  assigned. 
The  leading  facts  incident  to  the  execution  of  the  notes  ap- 
pear in  the  opinion  in  Travers  v.  Snyder,  38  111.  App.  379,  a 
case  reviewed  by  this  court  at  the  May  term,  1890.  To  dis- 
cuss in  detail  all  of  the  numerous  points  urged  by  counsel  for 
appellant  against  the  ruling  of  the  trial  court  on  questions 
of  evidence  and  instructions,  would  render  this  opinion  too 
lengthy.  After  a  careful  consideration  of  them  we  have 
been  unable  to  see  any  serious  error  of  the  trial  court  in 
his  ruling  upon  questions  of  evidence  or  in  the  giving  of  or 
refusing  instructions.  The  case  was  evidently  tried  with 
great  care  upon  the  part  of  the  presiding  judge. 

We  do  not  agree  ^  with  counsel  for  appellant  that 
George  Jones,  one  of  the  witnesses  to  the  note,  was  an  in- 
dispensable witness  for  the  plaintiff.  By  the  act  of  Jane 
18,  1883,  relating  to  the  attestation  of  subscribing  witnesses 
to  written  instruments,  it  was  expressly  provided  that  the 
execution  of  them  may  be  proved  by  secondary  evidence 
without  producing  or  accounting  for  the  absence  of  the  sub- 
scribing witness.  1  S.  &  C.  111.  Stats.,  1093,  Sec.  49.  As 
George  Jones  did  not  testify  in  the  case,  the  court  properly 
refused  to  allow  proof  of  a  certain  statement  made  by  him. 
There  was  a  sharp  conflict  in  the  testimony,  and  while  we 
are  satisfied  that  a  gross  injustice  was  practiced  upon  ap 
pellant  in  getting  off  upon  him  a  worthless  patent  right,  a 
preponderance  of  the  evidence  shows  he  executed  the  notes. 
The  objectionable  statements  made  by  counsel  for  appellee 
in  his  opening  statement  to  the  jury  do  not  appear  other- 
wise than  by  affidavit.  Nor  were  they  excepted  to  at  the 
time.  If  objectionable  statements  are  made  in  the  argu- 
ment of  an  advocate  to  the  jury,  they  should  be  shown  by 
proper  recital  in  a  bill  of  exceptions  and  not  by  expaiie 
affidavits  presented  on  a  motion  for  a  new  trial.  Mayes  r. 
The  People,  106  111.  306.  Affidavits  were  read  in  support 
of  a  motion  for  a  new  trial  tending  to  show  that  one  Ben 
Ellis  attempted  to  tamper  with  the  jury.  They  were  not 
sufficient  to  warrant  the  court  in  setting  aside  the  verdict. 
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While  the  case  is  by  no  means  free  from  doubt,  we  do  not 
feel  like  disturbing  the  verdict  which  the  jury,  with  all  the 
witnesses  before  them,  found,  and  the  trial  court,  with  op- 
portunities vastly  superior  to  ours  for  determining  where 
the  truth  wa9,  approved.* 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


I  45    255 
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V. 

Weare  Commission   Company   and   Will   County 

National  Bank. 

Executions — Bill  in  Aid  of— Mortgage  on  Leasehold  Estate— Cluvttel 
Mortgage — Validity  of— Mortgage  of  Partnership  Property  Executed 
hy  One  Partner — Estoppel, 

1.  Upon  a  biU  filed  in  aid  of  an  execution  to  set  aside  mortgages  on  a 
leasehold  estate,  given  in  the  form  of  a  chattel  mortgage,  although  the 
interest  of  the  mortgagors  was  real  \Bstate,  tliis  court  holds  that,  as  it 
clearly  appeared  that  it  was  the  intent  of  the  mortgagors  to  mortgage 
their  interest  in  the  property  described  to  the  mortgagee,  whatever  that 
interest  might  be,  that  the  mortgage  was  valid. 

2.  .  When  a  paitner  receives  money  raised  by  a  mortgage  given  by  the 
other  partner  on  the  supposition,  known  to  him,  that  such  other  partner 
had  the  right  to  execute  the  mortgage,  he  will  be  estopped  from  assert- 
ing title  to  the  property,  and  a  judgment  creditor,  with  notice  of  the 
mortgagee's  equities,  will  stand  in  no  better  position. 

[Opinion  filed  December  12, 1892.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoBBANCE  DiBELL,  Judge,  presiding. 

Mr.  Georob  S,  House,  for  appellant. 

In  the  case  of  Griffin  v.  Marine  Co.,  52  111.  130,  Wright 
leasod  to  one  Gibbs  et  al.,  certain  real  estate  for  a  fixed 
term,  with  right  of  renewal.  On  this  leased  ground  a  large 
and  expensive  grain  elevator  was  erected,  and  thereafter  the 
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property  was  mortgaged  to  secure  the  payment  of  a  con- 
siderable sura  of  money.  Default  was  made  in  the  payment 
of  the  debt  secured,  and  the  mortgage  was  foreclosed  by  an 
exercise  of  the  power  of  sale  in  the  mortgage  contained.  A 
bill  was  filed  to  set  aside  the  sale  on  the  ground  that  the 
mortgagee  was  the  purchaser  at  the  sale.  The  lease  had  an 
unexpired  term  of  more  than  five  years. 

The  Supreme  Court  in  disposing  of  the  case,  say  :  "  In 
answer  to  this  objection,  it  is  claimed,  by  counsel  for  appel- 
lee, that  the  interest  of  the  mortgagees  in  the  lease  and 
elevator  was  personal  property,  and  being  such,  if  the  mort- 
gagee obtained  possession  after  condition  broken,  his  legal 
title  became  complete,  and  without  reference  to  the  public 
sate  under  the  power,  his  subsequent  private,  sale  to  Carver 
was  a  valid  foreclosure  of  the  equity  of  redemption.  The 
conclusive  answer  to  this  position  is,  that  the  property  mort- 
gaged was  an  actual  interest  in  real  estate,  a  chattel  real  at 
the  common  law,  falling  under  the  definition  of  *real 
estate,'  given  in  the  first  section  of  our  statute  of  judg- 
ments and  executions,  and  because  immovable,  possessing 
none  of  those  attributes  of'  personal  property  which  have 
shaped  the  law  in  regard  to  the  mortgage  of  such  property." 
Conklin  v.  Foster,  57  111.  104;  Dobschuetz  v.  Ilolliday,  82 
111.  371. 

In  the  late  case  of  First  National  Bank  of  Joliet  v.  Adams, 
unreported,  Adams  leased  certain  real  estate  to  one  Reibling, 
who  erected  thereon  a  paper  mill.  Thereafter  Reibling  con- 
veved  the  real  estate  in  the  lease  described  in  trust  to  secure 
an  indebtedness  to  the  bank.  The  question  arose  as  to 
whether  the  trust  deed  was  adequate  to  convey  the  prop- 
erty, the  trust  deed  conveying  the  property  as  real  estate. 
The  Supreme  Court  says : 

"  When  Adams'  lease  to  Reibling  was  made  on  July  9, 
1877,  no  paper  mill  or  building  had  yet  been  constructed, 
but  the  stone  foundations  of  an  old  mill  were  on  the  prop- 
erty with  the  race-way,  flumes,  gates  and  appurtenances  for 
water  power  ready  to  be  attached.  The  upper  part  of  the 
mill  was  built  upon  these  stone  foundations,  and  the  lower 
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part  rested  partly  upon  stone  foundations  and  the  ground, 
and  partly  on  posts  planted  in  the  bed  of  the  river;  the  upper 
part  was  thirty  by  forty  feet,  and  had  two  stories;  the  lower 
part  was  twenty-four  by  ninety  feet  and  had  one  story;  con- 
nected with,  or  joined  to  the  latter,  and  resting  upon  the 
ground,  was  a  building  used  as  a  bleachroom;  there  was  also 
a  storehouse  built  upon  posts  standing  in  the  ground.  The 
paper  machines,  boilers,  etc.,  were  all  attached  to  the  struct- 
ure. The  mill,  with  its  buildings  and  machinery,  was  erected 
and  in  operation  on  August  19,  1884,  when  the  trust  deed 
was  executed.  Such  buildings  and  machinery  can  not  be 
regarded  otherwise  than  as  fixtures.  The  structures  were 
affixed  to  the  land  in  such  a  manner  as  to  be  a  part  of  the 
realty,  and  although  it  may  have  been  possible  for  the  ten- 
ant to  remove  them,  they  constituted  part  of  the  freehold 
until  severed  therefrom.  Wood's  Landlord  and  Tenant,  Sec. 
627.  The  mill  and  buildings  and  machinery  all  formed  a 
part  of  the  leasehold  estate;  with  the  lease  they  were  chat- 
tels real.  Griffin  v.  Marine  Co.  of  Chicago,  52  111.  130; 
Conklin  v.  Foster,  57  111.  104;  Dobschuetz  v.  Ilolliday,  82  111. 
371.  Therefore,  they  were  the  proper  subject-matter  of  a 
real  estate  mortgage,  and  the  trust  deed  created  a  valid 
mortgage  lien  upon  them  in  favor  of  appellant  as  the  holder 
of  the  notes  secured  thereby." 

Mr.  Egbebt  Phelps,  for  "Will  County  National  Bank, 
appellee. 

Whatever  may  be  the  decision  as  to  .the  Weare  mortgage, 
that  of  the  bank  is  clearly  a  mortgage,  of  both  real  and  per- 
sonal property.  Possessing,  as  it  does,  all  the  statutory 
requisites  of  a  chattel  mortgage,  as  to  execution,  acknowl- 
edgment and  recording,  it  is  a  valid  chattel  mortgage  so  far 
as  any  of  the  property  in  it  described  is  personal  property. 
And  conveying  the  leasehold  it  is  also  a  mortgage  of  an 
interest  in  real  estate,  and  good — even  with  a  defective 
acknowledgment  as  to  real  estate — if  properly  recorded  and 
its  execution  duly  proven  on  the  trial,  as  was  done.  It  was, 
in  either  case,  by  its  record,  notice  to  the  world  of  the  lien 
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intended  to  be  given  by  the  grantor,  and,  as  such,  binding. 
To  maintain  that  a  third  party  might,  as  his  interests  might 
require,  relegate  such  an  instrument  to  the  one  or  the  other 
province  of  real  or  personal  estate,  seems  to  me  bej^ond 
riaason  or  justice.  Suppose  a  real  estate  mortgage,  in  due 
form,  containing  also  personal  property,  was  acknowledged 
and  recorded  in  conformity  with  the  statutory  requirements 
for  chattel  mortgages,  even  though  defectively  acknowledged 
as  a  real  estate  mortgage,  could  it  be  said  that  such  an  in- 
strument, upon  proper  proof  of  its  execution,  could  not  be 
admitted  as  evidence  on  foreclosure  in  a  court  of  equity  ? 

Api:)ellant's  counsel,  in  support  of  his  position,  maintains 
that  the  court  is  bound  to  carry  out  the  intention  of  the 
parties  to  the  instrument,  and  that  that  intention  must  be 
ascertained  from  the  exact  words  of  the  instrument  itself, 
and,  consequently,  if  the  parties  made  a  mistake  in  denom- 
inating property — specifically  named — as  "goods  and  chat- 
tels," which  was  not  goods  and  chattels,  but  something  else, 
the  court  is  bound  by  that  designation  to  declare  the  instru- 
ment void,  even  though,  as  logically  follows — the  court 
should,  by.  so  doing,  ignore  the  intention  of  the  parties  as 
evinced  by  other  portions  of  the  instrument.  It  is  submitted 
that  this  is  not  good  law,  and  is  not  sustained  by  any  of 
the  authorities  cited  by  counsel  in  his  brief.  The  mere  fact 
of  misnaming  the  legal  quality  of  the  property — so  long  as 
the  property  itself  was  specifically  that  intended  to  be  con- 
veyed— could  not  make  it  what  it  was  not,  nor  injure  the 
rights  of  the  parties,  particularly  when  no  third  party  was 
injured  or  deceived  into  giving  credit  by  such  misrepre- 
sentation. This  precise  point  was  decided  in  Jenney  v. 
Jackson,  6  111.  App.  35,  where  the  property  in  a  deed  of 
trust  was  described  as  personal  property,  whereas  it  was 
really  real  estate,  and  the  court  there  decided  that  the  mis- 
nomer could  not  injure  the  rights  of  the  parties  in  favor  of 
third  persons,  where  no  one  was  injured  or  deceived  by  the 
mistake. . 

Mr.  Justice  Lacey.    The  appellant  in  this  case  filed  his 
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bill  in  equity  against  appellees  in  aid  of  an  execution,  issued 
on  a  judgment  in  the  Will  County  Circuit  Court,  dated 
September  2, 1890,  for  $7,653.33,  against  Druley  Bros.,  a  firm 
composed  of  Wm.  M.  Druley  and  Albert  A.  Druley,  seeking 
to  set  aside  mortgages  executed  to  the  appellee,  the  Weare 
Cora.  Co.,  by  Wm.  M.  Druley,  and  by  Wm.  M.  Druley  and 
Albert  A.  Druley  to  appellee,  the  Will  Co.  National  Bank. 
The  mortgages  executed  to  the  Weare  Com.  Co.  were  three, 
bearing  date  June  2,  1888,  June  2,  1889,  and  Nov.  21,  1889, 
covering  in  the  aggregate  a  sum  of  over  $10,000,  which  were 
duly  recorded  in  the  chattel  mortgage  record  of  said  county. 
The  other  mortgage  was  executed  to  the  appellee,  the  Will  Co. 
National  Bank,  and  bears  date  July  14, 1890,  and  was  also  duly 
recorded  and  was  given  to  secure  something  over  $4,000. 
The  appellees  filed,  respectively,  cross-bills  seeking  foreclos- 
ure of  their  respective  mortgages,  and  asking  the  sale  of  the 
realty  and  payment  in  priority  to  the  judgment  lien  of 
appellant.  This  is  as  far  as  we  need  notice  any  of  the  par- 
ties and  their  pleadings  herein  for  a  decision  of  the  points 
raised  by  appellant.  The  three  mortgages  given  to  the 
appellee,  the  Weare  Com.  Co.,  covered  certain  leasehold  in- 
terest in  real  estate  at  Plainfield,  and  described  the  property 
as  the  steam  elevator  known  as  the  Drulev  Bros.  Elevator, 
all  cribs,  office  and  scales,  all  personal  property,  and  all 
fixtures  and  appurtenances  and  personal  property  in  con- 
nection with  said  elevator,  all  being  situate  in  said  Plainfield 
on  a  piece  of  land,  etc.,  etc.,  described  as  follows  (here  fol- 
lows description),  being  a  railroad  elevator  lot  110  feet  long 
and  45  feet  wide,  together  with  all  and  singular  the  appur- 
tenances thereto  belonging,  or  in  anywise  appertaining. 
The  other  mortgage,  to  the  Will  Co.  National  Bank,  given 
on  the  elevator,  the  same  being  situate  on  a  like  leasehold 
estate  at  Caton,  was  similar  in  description.  The  court  be- 
low on  a  hearing  found  in  favor  of  appellees  on  the  issues 
made  in  their  respective  cross-bills,  and  ordered  the  property 
sold  and  the  said  mortgage  indebtedness  paid  in  advance  of 
appellant's  execution,  which  was  levied  on  this  same  real 
estate.  The  appellant  now  brings  the  case  to  this  court 
and  questions  the  correctness  of  this  decision. 
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It  is  contended  on  the  part  of  appellant  that  the  leases  to 
the  Druley  Bros,  above  named  were  for  a  terra  of  years,  with 
no  provision  for  removal  of  the  warehouses  by  the  tenant, 
and  as  between  the  parties  to  the  lease,  such  leasehold  inter- 
est was  real  estate,  and  that  being  the  case,  the  mortgages  in 
question  being  in  form  chattel  mortgages,  did  not  convey  to 
appellees  any  interest  in  the  property  in  question.  The 
above  is  the  main  point  of  contention  in  this  case,  and  its 
decision  mainly  settles  the  controversy.  We  have  examined 
the  mortgages  carefully,  and  while  it  is  apparent  that  the 
parties  to  it  supposed  that  the  property  mortgaged  was  chat- 
tels, yet  we  are  satisfied  that  it  was  clearly  the  intention  to 
convey  it  to  the  Weare  Com.  Co.,  whatever  it  might  be. 
The  words  of  the  granting  part  of  the  mortgages  were,  that 
Druley  granted,  sold,  conveyed  and  confirmed  the  goods 
and  chattels,  etc.,  to  wit,  "  the  steam  elevator,  known  as  the 
Druley  elevator,  all  the  cribs,  the  office  scales  and  personal 
property,  and  all  other  fixtures  and  appurtenances  and  per- 
sonal property  used  in.  connection  with  said  elevator,  all 
being  situate  at  said  Plainfield,  or  Caton,  on  a  piece  of  land, 
etc.,  described  as  follows,  viz.,"  etc.  (Here  follows  the  de- 
scription of  the  land  on  which  the  elevator  was  situate.)  The 
mortgages  were  broad  enough  in  their  language  to  convey 
the  real  estate  and  leasehold  fixtures,  and  they  show  it  was 
clearly  the  intention  to  convey  the  property,  of  whatever 
character  it  might  be.  The  Druleys  had  no  right,  under 
their  leases,  to  sever  the  warehouses  from  the  leasehold  and 
remove  them,  nor  did  they  authorize  such  removal  by  the 
mortgages,  and  if  the  leasehold  interests  were  not  conveyed, 
both  parties  to  those  deeds  would  be  disappointed.  If  such 
leasehold  interests  were  not  conveyed  nothing  was  conveyed, 
and  neither  the  Weare  Com.  Co.  nor  the  bank  took  any 
security  for  their  money  advanced.  This  view  of  the  proper 
construction  to  be  given  to  the  conveyances  is  clearly  sup- 
ported by  the  decision  in  the  case  of  Theyer  v.  McGee,  20 
Mich.  195.  It  is  true  that  the  leasehold  estate  was  not  de- 
scribed by  metes  and  bounds  in  the  conveyance,  but  such  a 
description  is  not  always  necessary.     By  a  grant  of  a  house 
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or  other  buildings  the  real  estate  on  which  it  stands  also 
passes.  This  is  an  old  and  well  established  principle.  Trinity 
Church  V.  Boston,  118  Mass.  104;  Allen  v.  Scott,  21  Pick. 
25.  An  absolute  conveyance  of  buildings  can  not  be  made 
and  the  property  enjoyed  without  the  conveyance  of  the 
land  on  which  it  stands,  so  the  latter  passes  by  necessary 
implication.  Tinker  v,  Rockford,  137  111.  123.*^  The  fact 
that  the  elevators  were  described  as  situate  on  a  certain  tract 
of  land,  does  not  have  the  effect  to  exclude,  the  leasehold 
interests  from  the  conveyance  of  the  buildings.  Such  a 
description  was  only  intended  to  point  out  the  location  of 
the  warehouses,  for,  as  before  said,  it  was  the  intention  that 
the  property  in  the  elevators  as  they  then  stood,  including 
the  leasehold  interests,  should  pass  by  the  mortgages  to  the 
Weare  Com.  Co.  and  the  Will  Co.  National  Bank,  and  that 
being  so,  the  description  of  the  realty  on  which  they  stood 
would  only  serve  to  more  clearly  show  what  was  intended 
to  pass  by  the  mortgages,  to  wit,  the  entire  leasehold  inter- 
ests. Such  description  was  not  restrictive  in  its  nature,  nor 
does  the  language  in  the  mortgages  show  such  an  intention. 

The  point  is  made  against  the  interest  of  the  Weare  Com. 
Co.  as  to  its  mortgages,  that  Albert  A.  Druley  did  not  join 
in  the  conveyance.  But  we  think  there  is  nothing  in  this 
point  for  the  following  reasons :  Albert  Druley,  as' we  think 
the  evidence  shows,  had  no  real  interest  in  the  realty  con- 
veyed, and  besides  he  was  a  partner,  and  as  sucK  received 
the  money  raised  by  the  mortgages,  knowing  at  the  time 
that  it  was  being  so  raised  on  the  supposition  that  Wm.  A. 
Druley  had  a  right  to  convey  the  entire  interests  to  the  ware- 
housed He  made  no  objection  nor  did  he  inform  the  mort- 
gagees that  he  had  an  interest  in  the  property  which  was 
being  mortgaged-  He  should  te  estopped  now  from  assert- 
ing any  title  to  the  property.  As  a  case  in  point  showing 
a  partner  will  be  estopped  under  such  circumstances,  we 
cite  Moran  v.  Palmer,  13  Mich.  367. 

The  appellant  is  in  no  better  position  than  would  Albert 
Druley  be,  for  he,  before  the  rendition  of  his  judgment,  had 
notice  of  all  the  equities  of  the  Weare  Com.  Co.,  as  we  think 
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the  court  below  had  clearly  the  right  to  find  from  the  evi- 
dence. 

The  statute  of  frauds  can  not  be  invoked  to  prevent  the 
estoppel.  For  it  is  well  settled  that  the  title  of  land  may 
be  conveyed  by  estoppel  and  creditors  can  not  set  up  the 
statute  to  defeat  an  estoppel  against  their  debtor.  Singer 
V.  Carpenter,  125111.  117; Hill  v.  Blackwelder,  113  111.  283; 
Kobbins  v.  Moore,  129  111.  30;  Wade  v.  Bunn,  84  111.  117. 

Upon  a  review  of  the  evidence  in  the  case,  we  think  the 
,  merits  are  entirely  with  the  appellees,  the  Weare  Com.  Co. 
and  the  Will  County  National  Bank,  and  to  hold  that  the 
appellant's  judgment  should  have  precedence  to  the  several 
mortgages  would  be-doingagreat  injustice  to  the  appellees. 
There  appears  to  us  to  be  no  equity  in  the  appellant's  case, 
as  well  as  a»want  of  any  legal  principle  in  his  favor.  For 
these  reasons  the  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


William  Carson 

V. 

Will  S.  Cabeen  and  Tom  A.  Marshall,  Adminis- 
trators. 

Warranty  Deed— Claim  Against  Grantor  for  Breach  of  Warranty^ 
Covenants  Do  Not  Cover  Title  or  Incumbrance  Owned  by  Grantee. 

Where  a  grantee  in  a  warranty  deed  holds  a  title  or  incumbrance  on 
the  real  estate  conveyed,  he  can  not  set  up  an  outstanding  title  in  him- 
self, or  an  incumbrance  which  he  may  oij^ti  as  a  breach  of  the  covenants 
of  the  deed.  So  held  in  a  case  where  the  grantee  was  also  the  sub-lessee 
of  a  lessee  of  his  grantor,  and  sought  to  claim  against  his  grantor  the 
amount  of  rent  he  had  been  compelled  to  pay  to  his  lessor. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Mercer  County;  tlie 
Hon.  John  J.  Glenn,  Judge,  presiding. 


Second  District— May  Term,  1892.        263 

Cai'son  V.  Cabeen. 

Mr.  James  M.  Wilson,  for  appellant. 

Messrs.  Peppee  &  Scott,  for  appellees. 

Mr.  Justice  Lacey.  This  was  a  claim  filed  against  the 
estate  of  T.  B.  Cabeen,  of  which  appellees  were  administra- 
tors, of  $151.88,  being  damages  claimed  a^  accruing  to  ap- 
pellant on  account  of  breach  of  covenant  of  a  warranty 
deed.  The  deed  in  question  was  given  by  said  deceased  in 
his  lifetime,  to  wit,  November  24,  1883,  to  E.  D.  Eand,  as 
trustee  for  the  Keithsburg  Lumber  Company,  composed  of 
the  said  Rand  and  the  appellant,  Wm,  Carson,  for  a  cer- 
tain lumber  yard  and  lots  on  which  it  stood.  The  deed 
contained  the  general  covenants  of  warranty,  including 
warranty  against  incumbrances.  The  deed  was,  in  legal 
effect,  a  conveyance  to  the  said  lumber  company.  The 
breach  of  warranty,  if  any  occurred,  was  as  follows : 
On  t^e  first  day  of  June,  1882,  Thomas  B.  Cabeen, 
appellee,  intestate,  leased  to  Francis  Duify  for  a  term  of  five 
years  from  that  date,  the  realty  in  question,  at  an  annual 
rental  of  $5  and  taxes.  Under  this  lease  Duify  went 
into  possession  and  so  continued  down  to  and  includ- 
ing March  22,  1883.  On  that  date  the  same  realty  was 
leased  to  the  Keithsburg  Lumber  Co.,  consisting  of  E.  D. 
Rudy,  since  deceased,  and  apj^ellant,  for  a  term  of  five  years 
from  that  date,  at  an  annual  rental  of  $40,  the  lease 
being  executed  by  Thomas  B.  Cabeen  and  Francis  Duffy, 
party  of  the  first  part.  The  original  lease  to  Duffy  con- 
tained a  clause  prohibiting  Duffy  from  underletting  or 
assigning  it  without  the  consent  of  the  lessor.  The  lease  to 
the  lumber  company  ran  about  a  year  longer  than  the  Duffy 
lease  and  was  signed  by  both  Duffy  and  Cabeen,  as  was 
claimed  by  Cabeen  to  show  that  he  gave  his  consent  to  the 
subletting,  and  also  as  may  be  supposed  to  continue  the 
lease  beyond  the  time  the  Duffy  lease  was  to  run.  It  ap- 
pears from  the  evidence  that  at  the  August  term,  1890,  of  the 
Circuit  Court,  Francis  Duffy  and  the  administrators  of  the 
estate  of  T.  B.  Cabeen,  deceased,  the  appellees  therein,  com- 
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menced  a  suit  in  attachment  against  the  appellant,  surviving 
partner  of  the  lumber  company,  for  the  sole  use  of  Duffy,  to 
recover  the  ampunt  due  to  Duffy  on  his  lease  to  the  Keiths- 
burg  Lumber  Company  according  to  its  terms,  for  the  time 
Duffy's  lease  from  Cabeen  ran,  to  March  22,  1887,  the  ap- 
pellees claiming  no  interest  in  the  proceeds  of  the  litigation, 
but  that  they  only  joined  in  the  suit  because  T.  B.  Cabeen, 
deceased,  signed  the  lease  and  his  name  was  necessary  to 
recover  in  an  action  at  law.  The  plaintiffs  in  the  attach- 
ment suit  recovered  $151.88  and  costs,  amounting  to  820.85, 
which  was  duly  paid  by  the  appellants,  together  with  $20 
attorney's  fee,  which  he  laid  out  in  defending  the  said  suit. 
No  part  of  the  money  due  Cabeen  u^der  the  Duffy  lease  or 
the  amount  due  Cabeen  for  the  time  after  the  expiration  of 
the  Duffy  lease  to  the  lumber  company,  was  included  in  the 
recoverv. 

The  above  amounts  are  sought  to  be  recovered  jn  this  ac- 
tion as  damages  accruing  to  the  appellant  on  account  of  the 
supposed  breaches  of  warranty  of  the  said  deed  from  T.  B. 
Cabeen  to  Eand  in  trust  for  the  Keithsjburg  Lumber  Co.,  as 
before  stated.  Appellant's  counsel  argues  at  considerable 
length  that  at  the  time  Cabeen  executed  his  deed  to  Rand, 
the  lease  from  the  former  to  Duffv,  and  also  from  him  and 
Duffy  to  the  Lumber  Co.,  became  merged  in  the  title  con- 
veyed in  the  said  warranty  deed,  under  the  rule  that  when 
a  landlord  conveys  to  his  tenant,  the  lease  is  extinguished 
and  the  latter  holds  as  grantee;  citing  Franklin  v.  Palmer, 
50  111.  202,  and  Hardin  v.  Forsyth,  99  111.  312.  He  also  ar- 
gues from  the  facts,  that  such  must  have  been  the  intention. 
Counsel  fails  to  draw  any  deduction  from  this  argument, 
and  we  are  left  without  light  as  to  how  such  a  fact,  if  true, 
could  assist  the  appellant  in  this  case*  If  the  argument 
proves  anything,  it  proves  that  appellant  had  a  good  defense 
to  the  attachment  suit  of  Duffy  and  appellant  for  the  use  of 
Duffy  against  him.  If  that  be  so,  that  defense  should  have 
been  made  in  that  suit.  Not  having  done  so  the  appellant  is 
estopped  to  deny  the  rightfulness  of  that  recovery.  And  we 
also  think  appellees  should  be  estopped  to  now  insist  that 


Second  Disteict — May  Term,  1S92.        2G5 

Cai'son  v.  Cabeen. 

Duffy  had  no  cause  of  action,  as  inconsistent  with  their  atti- 
tude in  the  said  attachment  suit.  For  the  purposes  of  this  suit 
we  must  regard  the  warranty  deed  from  Cabeen  to  the 
Lumber  Co.  as  not  passing  the  rights  of  Duffy,  or  of  Cabeen 
and  Duffy  for  use  of  Duffy,  under  their  lease  to  the  compan\'. 
The  recovery  was  based  on  the  fact  that  Duffy  had  subsisting 
rights  under  the  lease  to  and  from  himself  after  the  war- 
ranty deed  from  Cabeen  to  the  company.  We  must  in  this 
suit  regard  it  as  established  as  though  Cabeen  had  never 
been  a  party  to  the  lease  from  Duffy  and  himself  to  the 
Lumber  Co.  In  such  case  there  could  have  been  no  merger 
of  Duffy's  rights  in  the  deed  subsequently  made  by  Cabeen 
above  mentioned.  The  important  question  in  this  case  is, 
was  there  any  breach  of  any  of  the  covenants  of  warranty 
in  the  deed  of  November  24,  1883,  of  T.  B.  Cabeen  and  wife 
to  Eand,  in  trust  for  the  Keithsburg  Lumber  Co.,  for  the 
realty  in  question.  If  so,  then  the  appellant  would  have 
the  right  of  recovery;  if,  on  the  contrary,  there  has  been 
no  breach  of  any  such  covenants,  he  has  no  such  right. 

In  regard  to  this  question  we  must  consider  the  law 
applicable  to  a  case  like  this.  It  appears  to  be  a  well  set- 
tled rule  that  where  a  grantee  in  a  warranty  deed  himself 
holds  a  title  or  incumbrance  on  the  real  estate  conveyed, 
to  a  whole  or  a  part  of  it,  he  can  not  set  up  an  outstanding 
title  in  himself,  or  an  incumbrance  which  he  may  own,  as  a 
breach  of  the  warranties  in  the  deed.  And  so  in  Smiley  v. 
Fries,  104  111.  416,  it  was  held  that  "covenants  of  warranty 
only  extend  to  a  title  existing  in  a  third  person,  which  may 
defeat  the  estate  granted  by  the  icovenantor."  "  They  do 
not  embrace  a  title  already  vested  in  the  covenantee."  See 
also,  Furness  v.  Williams,  Adm'r,  11  111.  229;  Beebe  v. 
Swartwout,  3  Gil.  162,  and  cases  there  cited.  In  this  case, 
at  the  time  of  execution  of  the  warranty  deed  in  question, 
there  was  no  outstanding  title  to  any  interest  in  the  land 
except  that  held  by  the  Keithsburg  Lumber  Company  itself. 
They  had  a  valid  lease  from  Duffy  for  the  entire  term  for 
which  he  held,  which  was,  in  effect,  a  full  and  complete  con- 
veyance of  all  Duffy's  interest  acquired  from  Cabeen.    It 
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is  true,  rent  was  reserved  at  the  rate  of  $40  per  annum, 
which  the  Lumber  Company  had  agreed  to  pay,  an  incum- 
brance that  the  com])any  themselves  had  placed  on  the  land. 
When  they  satisfied  it  the  land  was  free,  and  the  entire 
title  was  complete  in  them.  Suppose,  instead  of  asking 
credit  of  Duffy  for  the  lease  acquired  from  him  the  com- 
pany had  paid  for  it  in  full;  could  there  be  any  pretense, 
under  the  rule  of  law  as  above  quoted,  there  could  have  been 
any  breach  of  either  the  covenant  for  seizin  or  against 
incumbrances?  So  it  will  be  seen  that  the  mere  circum- 
stance that  the  company  obtained  credit  for  the  lease  from 
Duflfy,  could  make  no  difference  as  regards  the  principle 
governing  the  case.  There  being  no  breach  of  the  cove- 
nants, or  any  of  them,  contained  in  the  warranty  deed  in 
question,  the  finding  of  the  court  below  was  correct. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affiy^Tned, 


The  City  of  Lanark 

V. 

Michael  J.  Dougherty.% 

Municipal  Corporations — Negligence  of^Defective  Sidewalk— Per- 
aonal  Injuries— Care  of  Plaintiff— Evidence — Instructions — Exceptions. 

In  an  action  brought  against  a  municipality  to  recover  damages  re- 
ceived through  a  faU  caused  by  a  defective  sidewalJs,  this  court  holds  that 
the  evidence  was  sufficient  to  establish  the  negligence  of  defendant,  due 
care  on  the  part  of  the  plaintiff,  and  that  the  damages  were  not  ex- 
cessive. 

[Opinion  filed  December  12,  1892.] 
Appeal  from  the  Circuit  Court  of  Carroll  County;  the 


Hon.  John  D.  Crabtree,  Judge,  presiding. 
Messrs.  Hoffman  &  IIcnter,  for  appellant. 
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Messrs.  O.  F.  Woodkuff  and  W.  H.  A.  Eejs:.{er,  for 
appellee. 

Mr.  Justice  Habker.  This  was  an  action  on  the  case  to 
recover  for  injuries  sustained  in  stepping  into  a  hole  in  one 
of  ap])ellant's  sidewalks.  The  jury  returned  a  verdict  in 
favor  of  appellee  for  $6,000,  upon  which  the  court,  after  over- 
ruling appellant's  motion  for  a  new  trial,  rendered  judgment. 
Seeking  a  reversal  of  the  judgment  appellant  cixitends  that 
appellee  at  the  time  he  received  the  injury  was  not  using 
the  sidewalk  in  a  legitimate  and  proper  manner;  that  upon 
the  trial  there  was  before  the  jury  an  improper  and  prej- 
udicial exhibition  and  examination  of  appellee's  injured 
limb;  that  the  court  erroneously  instructed  the  jury  as  to 
the  law,  and  that  the  damages  are  excessive. 

The  evidence  in  the  record  shows  that  the  defect  in  the 
sidewalk  was  due  to  the  breaking  of  a  slat  over  an  o])ening 
to  admit  light  into  a  cellar  window  of  a  business  house;  that 
it  was  in  a  dangerous  condition,  and  had  been  for  months 
prior  to  the  accident;  that  the  plaintiff  while  passing  along 
the  sidewalk,  about  nine  or  tea  o'clock  in  the  evening,  with 
two  companions,  stei)i>ed  into  the  hole  and  sustained  very 
serious  and  permanent  injuries.  We  are  of  the  opinion  that 
appellee  was  using  the  sidewalk  in  a  proper  manner  at  the 
time,  and  was  in  the  exercise  of  ordinary  care  and  prudence. 
There  was  no  impropriety  in  the  exhibition  of  a])pellee's 
injured  limb.  The  examination  of  it  by  the  medical  experts, 
in  the  presence  of  the  jury,  was  not  excepted  to.  There  was 
an  objection  interposed  to  questions  propounded  to  one  of 
the  medical  experts  and  to  his  examination  of  apjiellee 
before  a  proper  foundation  was  laid,  but  after  the  foun- 
dation was  laid  counsel  for  appellant  stated  to  the  court :  "  1 
understand,  as  far  as  this  witness  is  concerned,  he  is  at  liberty 
to  examine  him  without  saying  a  word  to  anybody,  and  after 
he  has  made  that  examination  and  is  put  upon  the  witness 
stand  for  examination  he  may  answer."  After  which  appel- 
lee's eyes  were  blindfolded,  and  the  \physican  afterward 
called  as  witness  made  the  examination  in  the  presence  of 
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the  jury,  without  objection  or  exception  on  the  part  of  coun- 
sel  for  appellant.  While  some  of  the  instructions  com- 
plained of  may  be  open  to  the  criticism  of  assuming  that 
the  hole  in  the  sidewalk  was  dangerous,  yet  inasmuch  as  the 
evidence  shows  beyond  question  that  it  was  dangerous,  and 
that  the  city  was  guilty  of  gross  negligence  in  allowing  it 
to  so  remain  for  a  long  time  without  repair,  no  harm  was 
done  appellant  for  that  reason.  After  a  careful  exami- 
nation of  the  evidence  we  do  not  see  how  the  jury  could  have 
done  otherwise  than  return  a  verdict  against  the  city  had 
those  instructions  been  refused.  We  do  not  see  any  error 
of  the  court  upon  the  trial  which  worked  a  prejudice  to  the 
appellant. 

Before  the  appellee  sustained  the  injuries  complained  of 
he  was  in  perfect  health,  of  strong  physical  organization, 
and  in  the  full  vigor  of  'young  manhood.  By  them  he  is 
rendered  a  cripple  and  invalid  for  life.  As  section  fore- 
man on  the  Chicago,  Milwaukee  &  St.  Paul  Eailroad,  he  was 
at  the  time  receiving  $45  per  month.  He  spent  over 
§800,  the  money  saved  from  his  earnings,  for  medical  treat- 
ment, but  without  relief.  The  leg  injured  became  emaciated 
and  shriveled,  and  the  other  leg  became  affected,  and  he  has 
been  gradually  growing  more  helpless.  As  the  physicians 
treating  him  express  it,  his  case  is  a  "  progressive  one."  He 
had  suffered  a  spinal  lesion.  He  had  been  unable  to  walk 
for  more  than  a  year  immediately  prior  to  the  trial,  and 
there  is  no  hope  of  his  recovery.  Under  the  circumstances 
the  damages  awarded  can  not  be  considered  as  excessive. 

There  is  no  error  in  the  record  warranting  a  reversal  of 
the  judgment. 

Judgment  affirmed. 
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John  Andrew,  Administrator, 

V. 

Chicago  &  North- Western  Railway 
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Railroads — Negligence  of^Personal  Injuries — Charge  of  Negligence 
in  Declaration — Sufficiency  of— Demurrer  Improperly  Sustained. 

1,  Where  a  declaration,  in  an  action  brought  to  recover  damages  for 
the  death  of  a  person  alleged  to  have  been  caused  by  the  negligence  of 
defendant,  clearly  charged  negligence  on  the  part  of  tlie  defendant,  and 
care  on  the  part  of  the  deceased,  these  two  allegations  raised  a  question 
of  fact  to  be  submitted  to  a  jury,  unless  other  facts  appeared  in  the  dec- 
laration sufficient  to  bar  a  recovery,  and  a  demurrer  to  such  a  declarar 
tion  should  not  be  sustained. 

2.  Neghgence  and  care  are  ultimate  facts,  the  sum  and  conclusion  of 
a  variety  of  attending  circumstances,  and  should  be  so  averred.  It  is 
not  necessary  to  plead  the  evidence  necessary  to  prove  care  or  negli- 
gence. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Boone  County;  the 
Hon.  Charles  Kellum,  Judge,  presiding. 


This  is  an  action  on  the  case.  The  declaration  contains 
only  one  count,  which  reads  as  follows : 

"  John  Andrew,  plaintiff,  administrator  of  the  estate  of 
Charles  Kelly,  deceased,  who  died  intestate,  complains  of 
the  Chicago  &  North- Western  Railway  Company,  defend- 
ant, of  a  plea  of  trespass  on  the  c^se;  for  that,  whereas,  the 
defendant,  in  the  lifetime  of  said  Charles  Kelly,  to  wit,  on 
the  seventeenth  day  of  February,  1891,  in  Belvidere,  to  wit, 
in  the  county  of  Boone  and  State  of  Illinois,  was  possessed 
of,  and  using  and  operating  a  certain  railway,  extending  to 
the  city  of  Belvidere,  in  the  county  of  Boone  aforesaid,  and 
through  certain  depot  grounds,  and  then  and  there  possessed 


270  Appellate  Courts  of  Illinois. 

Vol.  45.]  Andrew  v,  C.  &  N.  W,  Ry.  Co. 

— , 1, 

by  said  defendant,  and  was  also  then  and  there  possessed 
of  a  certain  locomotive  engine  and  train  of  cars  attached 
thereto,  which  said  locomotive  engine  and  train  were  then 
and  there  under  the  care  and  management  of  divers,  then 
servants  of  the  defendant,  who  were  then  and  there  driving 
the  said  locomotive  engine,  and  conducting  said  train  of 
cars  upon  and  along  said  railroad  depot  ground  there  on  the 
side  track. 

''  And  the  plaintiff  avers,  that  on,  to  wit,  the  seventeenth 
dav  of  February,  1891,  his  said  intestate  had  traveled  from 
Caledonia,  Illinois,  to  Belvidere,  Illinois,  a  long  distance,  to 
wit,  fifteen  miles,  as  a  passenger  on  defendant's  said  rail- 
road, and  on  defendant's  said  train  of  cars,  and  on  the  even- 
ing of  the  same  day  was  about  to  return  to  his  home  near 
Caledonia,  Illinois,  as  a  passenger  upon  defendant's  said 
train  of  cars  on  which  the  plaintiff's  said  intestate  had 
traveled  to  Belvidere,  as  aforesaid,  and  to  that  end  went  to 
defendant's  passenger  depot  grounds  aforesaid,  at  Belvidere, 
Illinois,  and  entered  defendant's  passenger  car  on  said  train, 
and  then  standing  on  said  side  track  there,  and  left  therein 
certain  parcels  belonging  to  himself,  and  then  stepped  out- 
side of  said  car,  and  onto  defendant's  depot  platform  there, 
in  search  of  a  certain  person  said  intestate  then  and  there 
expected  to  meet;  and  while  the  plaintiff's  said  intestate  so 
stood  and  remained  on  said  depot  platform,  a  certain  other 
passenger  train  of  cars  of  the  defendant  came  into  said  depot 
station  from  Chicago,  Illinois,  on  the  main  track  of  said 
railroad,  having  attached  thereto  a  certain  passenger  coach 
and  car  designed  by  the  defendant  to  be  attached  to  said 
train  of  cars  in  which  said  intestate  had  left  his  said  parcels, 
as  aforesaid,  and  to  be  drawn  by  said  locomotive  engine  in 
said  train  from  Behddere,  Illinois,  to  Caledonia,  Illinois; 
and  that  to  accomplish  such  design  and  purpose,  it  then 
and  there  became  necessarv  for  the  defendant  to  move  said 
first  mentioned  train  on  said  side  track,  eastward  a  distance 
of  about  one  thousand  feet,  and  then  to  stop  said  train,  and 
back  said  train  through  a  certain  switch  and  onto  a  certain 
diagonal  railroad  track  of  defendant  lying  and  being  be- 
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tween  defendant's  said  side  track  and  defendant's  said  main 
track,  and  through  another  railroad  switch  of  defend- 
ant, which  said  diagonal  track  of  defendant  was  then  and 
there  about  ninety  feet  east  of  the  east  end  of  the  defend- 
ant's depot  platform  at  Belvidere,  Illinois,  and  within 
the  corporate  limits  of  the  city  of  Belvidere,  Illinois, 
and  on  the  defendant's  said  depot  ground,  and  thence 
to  back  said  train,  bound  for  Caledonia,  as  aforesaid, 
westward  on  said  main  track,  and  to  attach  said  passenger 
car,  drawn  from  Chicago,  as  aforesaid.  And  the  plaintiff 
further  avers  that  the  place  where  said  diagonal  track  of  the 
defendant  then  was  located,  was  then  and  there- liable  to  be 
frequented  by  divers  persons  having  occasion  to  go  to  said 
depot  of  the  defendant.  And  the  plaintiff  further  avers 
that  prior  to  the  first  day  of  November,  1890,  and  the  time 
when  defendant  commenced  the  practice  of  attaching  said 
passenger  car,  drawn  from  Chicago,  as  aforesaid,  to  its  said 
Caledonia  train  of  cars,  the  plaintiff's  said  intestate  had,  for 
many  years,  frequently  been  a  passenger  on  defendant's  said 
Caledonia  train  from  Belvidere  to  Caledonia,  aforesaid,  and 
during  all  that  time  the  invariable  practice  and  habit  of  the 
defendant  had  been  to  cause  said  Caledonia  bound  train  to  be 
moved  directly  out  from  said  side  track,  where  the  same  stood 
when  the  plaintiff's  said  intestate  deposited  his  said  parcels 
therein,  as  aforesaid,  and  to  proceed  directly  to  Caledonia, 
as  aforesaid,  without  stopping,  backing  or  switching  said 
train  of  cars.  And  the  plaintiff  further  avers  that  when  his 
said  intestate  proceeded  to  take  passage  in  defendant's  said 
train  of  cars  for  Caledonia,  on  the  occasion  aforesaid,  as  afore- 
said, he  had  no  notice  whatever  of  any  change  in  the  manner 
and  practice  of  defendant  in  the  departure  of  said  train 
of  cars  from  Belvidere  for  Caledonia,  aforesaid,  nor  of  any 
practice  of  defendant  of  attaching  any  car  brought  from 
Chicago,  as  aforesaid,  onto  said  Caledonia  train  of  cars  of 
defendant.  And  the  plaintiff  further  avers  that  when 
defendant's  said  train  of  cars  from  Chicago  reached  Belvidere 
station  the  evening  of  February  17, 1891,  the  usual  time  for 
departure  of  defendant's  said  train  of  cars  for  Caledonia  afore- 
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said,  had  then  arrived,  and  said  train  of  cars  bound  for  Cale- 
donia, as  aforesaid,  was,  by  the  defendant's  servants  in  charge 
thereof,  immediately  moved  eastward  about  1,000  feet  upon 
defendant's  said  side  track,  and  stopped  and  backed  to  a  certain 
railroad  switch,  and  onto  said  defendant's  diagonal  railroad 
track,  and  that  then  and  there  it  was  night-time  and  foggy 
weather.  And  the  plaintiff  further  avers  that  then  and 
there,  and  while  said  train  of  defendant  was  being  so  moved 
eastward,  backed  and  switched,  as  aforesaid,  it  was  so  dark 
that  moving  objects  were  not  discernible  to  persons  then 
upon  defendant's  depot  grounds,  any  considerable  distance 
from  such  persons.  And  the  plaintiff  further  avers  that 
by  reason  of  the  premises  and  in  consequence  thereof,  it 
became  and  was  the  duty  of  the  defendant,  then  and  there 
to  give  and  cause  to  be  given  reasonable  warning  to  persons 
about  to  take  passage  on  its  said  train  of  cars  for  Caledonia, 
aforesaid,  that  said  train  of  cars  would  be  moved  eastward, 
stopped,  backed  and  switched,  as  aforesaid,  and  then  and 
there  to  place  and  cause  to  be  placed  on  the  rear  end  of 
said  train  of  cars  while  the  same  was  so  being  moved, 
stopped,  switched  and  backed,  as  aforesaid,  some  person, 
to  warn  persons  then  and  there  seeking  to  take  passage  on 
said  train  of  cars,  of  the  danger  of  attempting  to  board 
and  get  upon  said  train  of  cars  while  the  same  was  being 
so  moved,  stopped,  backed  and  switched;  and  then  and 
there  to  place,  and  cause  to  be  placed  at  the  rear  end  of 
said  train  of  cars,  while  the  same  was  being  so  moved, 
stopped,  backed  and  switched,  some  person  to  inform  per- 
sons then  and  there  seeking  to  take  passage  on  the  defend- 
ant's said  train  of  cars,  bound  for  Caledonia,  of  the  manner 
in  which  said  train  of  cars  would  then  and  there  depart 
from  Belvidere,  Illinois,  for  Caledonia,  Illinois;  and  then 
and  there  to  place,  and  cause  to  be  placed,  at  the  rear  end 
of  said  train  of  cars  while  the  same  was  being  so  moved, 
stopped,  backed  and  switched,  a  light  and  signal,  to  warn 
persons  then  and  there  la^vf  uUy  upon  said  depot  grounds  of 
defendant,  of  such  movement  and  intended  movement  of 
said  train  of  cara;  and  then  and  there  generally  to  adopt 
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and  put  in  use,  and  to  cause  to  be  adopted  and  put  in  use, 
reasonable  precautions  while  said  train  of  cars  was  so  being 
moved,  stopped,  backed  and  switched,  as  aforesaid,  to  pre- 
vent persons  then  and  there  lawfully  upon  said  defendant's 
depot  grounds,  for  the  purpose  of  taking  passage  upon  said 
defendant's  said  train  of  cars,  and  who  then  and  there,  with 
all  due  care  and  diligence  on  their  part,  were  attempting  to 
take  passage  on  said  train  of  cars  of  defendant  from  Belvi- 
dere,  Illinois,  to  Caledonia,  Illinois,  from  being  injured  by 
defendant's  said  train  of  cars,  while  the  same  was  being  so 
moved,  stopped,  backed  and  switched. 

"  Nevertheless,  the  said  defendant,  not  mindful  of  its  said 
duty  in  those  regards,  or  either  of  them,  carelessly  and  neg- 
ligently failed  and  neglected  to  give,  or  cause  to  be  given, 
any  warning  to  persons  then  and  there  about  to  take  pas- 
sage on  its  said  train  of  cars  for  Caledonia  aforesaid,  that 
said  train  of  cars  would  be  moved  eastward,  stopped,  backed 
and  switched,  as  aforesaid,  and  then  and  there  carelessly 
and  negligently  moved,  stopped,  backed  and  switched  said 
train  of  cars,  as  aforesaid,  in  the  night-time  and  in  foggy 
weather,  without  placing  or  causing  to  be  placed  at  the  rear 
end  of  said  train  of  cars,  while  the  same  train  of  cars  was 
being  so  moved,  stopped,  backed  and  switched,  as  aforesaid, 
SLuy  person,  to  warn  persons  who  then  and  there,  with  all  due 
care  and  diligence  on  their  part,  were  seeking  to  take  passage 
on  defendant's  train  of  cars  for  Caledonia,  aforesaid,  of  the 
danger  of  attempting  to  board  said  train  of  cars  while  the 
same  was  being  so  moved,  stopped,  backed  and  switched, 
and  then  and  there  carelessly  and  negligently  failed  to  place, 
and  cause  to  be  placed  at  the  rear  end  of  said  train  of  cars, 
while  the  same  was  being  so  moved,  stopped,  backed  and 
switched,  sotne  person,  to  infonn  persons  who  then  and  there 
were  lawfully  upon  said  defendant's  said  depot  grounds,  and 
who  then  and  there,  Avith  all  due  care  and  diligence  on  their 
part,  were  seeking  passage  on  defendant's  said  train  of  cars 
to  Caledonia  aforesaid,  of  the  manner  in  which  said  train  of 
cars  would  then  and  there  depart  for  Caledonia  aforesaid; 
and  then  and  there  carelessly  and  negligently  failed  to  place 
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at  the  rear  end  of  said  train  of  ears,  while  the  same  was 
being  so  moved,  stopped,  switched  and  backed  as  aforesaid, 
in  the  night-time  and  in  foggy  weather,  any  light  and 
signal,  reasonably  suitable  and  suificient  then  and  there  to 
warn  persons  who  then  and  tliere  were  lawfully  on  defend- 
ant's said  depot  grounds,  and  who  then  and  there,  with  all 
due  care  and  diligence  on  their  part,  were  seeking  to  take 
passage  on  said  train  of  cars  for  Caledonia  aforesaid,  of 
such   movements  and  intended  movements  of  said  train 
of  cars;  and  then    and  there  carelessly  and  negligently 
failed  to  adopt  and  use,  and  to  cause  to  be  adopted  and 
used,  by  its  then  servants,  any  precautions    whatever  to 
prevent  persons  then  and  there  lawfully  upon  said  depot 
grounds  of  defendant,  and  who   then  and  there,  with  all 
due  care  and  diligence  on  their  part,  were  seeking  pas- 
sage on  the  defendant's  said  train  of  cars  to  Caledonia, 
aforesaid,  from  being  run  over  and  injured  by  said  train  of 
cars,  while  the  same  was  being  so  moved,  stopped,  backed 
and    s'sritched,  in  the  night-time,  by  means  whereof  the 
plaintiff's  said  intestate,  who  then  and  there  was  lawfully 
upon  said  defendant's  depot  grounds,  and  who  then  and 
there,  with  all  due  care  and  diligence  on  his  part,  was  seek- 
ing to  take  passage  on  defendant's  said  train  of  cars,  so  being 
moved  eastward,  stopped,  backed  and  switched  as  aforesaid, 
to  Caledonia  aforesaid,  and  who  then  and  there,  with  all 
due  care  and  diligence  on  his  part,  was  pursuing  defendant's 
said  train  of  cars,  while  the  same  was  so  being  moved  east- 
ward, stopped,  backed  and  switched  as  aforesaid,  for  the  pur- 
pose of  taking  passage  thereon  to  Caledonia,  aforesaid,  and 
without  any  notice  and  warning,  then  and  there,  that  said 
train  of  cars  would   be   so  moved,  stopped,  backed  and 
switched,  before  departing  for  Caledonia,  aforesaid,  and  who 
was  then  and  there  upon  defendant's  depot  grounds,  lying  and 
beino:  between  defendant's  said  side  track  and  defendant's 
said  main  track,  and  who,  then  and  there,  was  about  to  step 
onto  defendant's  said  diagonal  railroad  track,  and  while 
said  train  of  cars  was  being  backed  as  aforesaid,  when  said 
train  of  cars,  or  some  portion  thereof  then  and  there  was, 
by  the  defendant's  servants  in  charge  thereof,  carelessly  and 
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improperly  run  against  the  plaintiflTs  said  intestate,  with 
great  force  and  violence,  and  thereby  the  plaintiif's  said 
intestate  then  and  there  was  knocked  down  and  caused  to 
fall  under  said  train  of  cars,  or  some  portion  thereof,  and 
then  and  there  said  train  of  cars,  or  some  portion  thereof, 
was  run  over  and  upon  the  plaintiff's  said  intestate,  and 
thereby  the  plaintiff's  said  intestate  then  and  there  was 
killed." 

A  general  demurrer  was  filed  and  sustained  to  this  decla- 
ration, and  electing  to  stand  by  his  declaration,  judgment 
was  rendered  for  the  defendant,  and  that  the  plaintiff  should 
pay  the  costs  of  the  suit  in  due  course  of  administration. 

From  this  judgment  the  plaintiff  has  appealed  to  this  court. 

Mr.  jNT.  C.  Warner,  for  appellant, 

Messrs.  C.  E.  Fuller  and  William  Barge,  for  appellee. 

Mr,  Justice  Lacey.  It  will  be  perceived  by  a  reading  of 
the  declaration,  that  this  was  a  suit  by  the  appellant  against 
appellee  to  recover  damages  for  the  unlawful  killing  of  the 
deceased,  Chas.  Kelly.  The  declaration  charges  negligence 
in  backing  a  train  on  a  dark  night,  upon  one  of  the  railroad 
tracks  of  appellee,  at  a  certain  depot  in  Belvidere,  where 
appellant's  decedent  was  at  the  time  pursuing  it  to  take  pas- 
sage, and  running  over  and  killing  him,  while  he  at  the  time 
was  in  the  exercise  of  care  and  caution. 

The  declaration  is  somewhat  prolix,  setting  forth  the  sur- 
roundings of  the  accident  with  unnecessary  particularity. 
It,  however,  clearly  charges  negligence  on  appellee  and  care 
on  the  part  of  the  deceased.  Those  two  allegations  are 
questions  of  fact  and  not  of  law,  and  issuable,  and  are  ad- 
mitted by  the  demurrer  as  well  as  aU  the  other  issuable 
facts.  If  it  be  the  case  that  the  appellee  was  negligent  in 
backing  the  train  in  the  manner  in  which  it  did,  and  the 
deceased  was  in  the  exercise  of  care  at  the  time,  the  appel- 
lant ought  to  recover,  unless  there  are  facts  and  circum- 
stances averred  in  the  declaration  which  bar  recovery,  not- 
withstanding appellee's  negligence  and  deceased's  exercise  of 
care  at  the  time  the  accident  occurred.     We  find,  however, 
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no  such  fiicts  stated  in  the  declaration.  Negligence  and  care 
are  wliat,  in  law,  are  termed  ultimate  facts.  They  are  the 
sum  and  conclusion  of  a  variety  of  attcndino^  circumstances 
characterizing  the  main  acts  bearing  on  or  tending  to  prove 
such  ultimate  facts.  The  rule  of  pleading  is  to  charge 
tliem  in  this  way  and  to  depend  on  the  evidence  to  establish 
the  allegations.  It  is  not  necessary  to  plead  the  evidence 
necessiiry  to  prove  negligence  or  the  want  of  it.  "When 
an  act  is  charged  to  have  been  done  negligently  or  with 
care  that  raises  an  issue  thereon,  it  then  becomes  a  question 
for  the  jury.  The  court  upon  passing  on  the  demurrer  has 
no  more  right  to  take  the  case  from  the  jury  than  if  it 
were  being  tried  by  the  jmy  on  issue  joined.  In  fact,  not 
so  much;  as,  by  the  demurrer,  these  essential  fficts  are  ad- 
mitted. If  issue  were  joined  on  this  declaration  there  may 
be  many  facts  and  circumstances  in  evidence  tending  to 
support  the  declaration  on  those  issues  not  averred  in  the 
declaration,  and  of  w4iich  the  court,  on  passing  on  the  de- 
murrer, could  not  be  informed.  The  court  hatl  no  power 
on  a  hearing  of  the  demurrer  to  deprive  appellant  of  the 
right  of  trial  by  jury. 

For  the  error  in  sustaining  the  demurrer  and  rendering 
judgment  against  appellant  for  costs,  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

lie  versed  and  remanded. 


G.  E.  Wild 

V. 

Henry  Fry  and  Fred  Wasmer. 

Mortgages — Sales  of  Mortgaged  Property — Proceeds  Received  in 
Trutitfor  Mortgagee — Breach  of  Trust — Surrender  of  Mortgage  Secured 
by  Fraud— Remedy  of  Mortgagee, 

1.  The  prt)cee(l8  of  the  sale  at  auction,  of  property  mortgaged  to 
plaintiffs,  having,  by  previous  aiTangeniont,  come  iiit^)  the  hands  of 
defendant,  he,  by  fraudulent  representations,  induced  plaintiffs  to  receive 
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a  new  mortgage  on  other  property  of  the  mortgagor  in  satisfaction  of 
their  claim:  Held,  that  defendant  was  guilty  of  a  breach  of  trust  and  that 
plaintiffs  could  recover  from  him  in  any  appropriate  form  of  action  the 
money  he  had  received  in  trust  for  them. 

2.  UiK>n  the  case  presented,  it  was  not  necessary  for  plaintiffs  to  show 
that  they  had  not  received  anything  on  the  new  mortgage  nor  to  tender 
the  same  back. 

[Opinion  filed  December  12,  1802.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
lion.  N.  J.  PiLSBUBYj  Judge,  presiding. 

Messrs.  Payson  &  Okebaugh,  for  appellant. 

Mr.  S.  S.  Cone,  for  appellees. 

Mr.  Justice  Cartwright.      Appellees  sued  appellant  for 
money  received  by  him  as  proceeds  of  a  sale  of  property  mort- 
gaged to  them  by  Eichard  Ileisler.     Appellant  })leaded  that 
appellees  had  accepted  a  new  mortgage  made  by  said  Heisler 
in  full  satisfaction  of  their  claim,  and  appellees  replied  that 
they  were  induced  to  accept  the  new  mortgage  through  the 
false  and  fraudulent  representations  of  ai)pellant.     There 
was  a  trial,  where  the  facts  were  shown  to  be  substantially 
as  follows :    Richard  Heisler  was  indebted  to  appellees  in 
the  sum  of  $350,  evidenced  by  a  note  and  secured  by  a  chattel 
mortoraore.     There  were  other  chattel  morto:ao:es  on  Ileisler's 
property,  and  there  were  judgments  against  him.     He  also 
owed  other  debts,  among  which  were  an  account  and  note 
due  appellant,  amounting  to  $35.46.     Ileisler  had  a  public 
sale  of  his  property,  to  which  the  parties  having  liens  con- 
sented.   Appellees,  with  the  other  mortgagees,  placed  their 
note  and  mortgage  in  the  hands  of  appellant,  a  banker  and 
justice  of  the  peace,  who  was  employed  to  act  as  clerk,  and 
to  receive  the  notes  and  monev  arisin^r  from  the  sale  for  the 
parties  entitled  thereto,  and  who  was  to  be  paid  from  the 
proceeds  of  the  sale  for  his  services.     Property  was  sold  at 
the  sale  upon  which  appellees'  mortgage  was  a  lien,  and  on 
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which  there  were  no  other  mortgages  or  prior  liens,  amount- 
ing to  $31)2. 75,  for  which  amount  notes  were  taken  by  appel- 
lant as  clerk  of  the  sale  under  the  arrangement  made.  On 
the  evening  of  the  day  of  the  sale,  appellees  went  to  appellant 
to  settle  the  matters  involved  in  the  sale,  so  far  as  they  were 
interested,  and  appellant  then  told  them  that  the  business 
was  not  wholly  completed,  but  he  repudiated  his  obligation 
and  responsibility  to  them,  and  told  them  that  the  notes  were 
to  be  cashed  and  the  proceeds  applied  to  the  payment  of  his 
claim  and  other  obligations  of  Heisler,  to  the  exclusion  of 
appellees.  Appellant  offered  to  get  a  new  mortgage  from 
lleisler  to  appellees  on  corn,  which  was  already  mortgaged 
to  appellant's  father,  but  represented  that  the  corn  was  sub- 
stantially free  and  clear  of  that  mortgage.  lie  insisted  that 
the  new  mortgage  should  be  made  that  night  on  account  of 
an  alleged  fear  of  executions.  Appellees,  being  ignorant 
and  not  knowing  what  else  to  do,  took  the  new  mortgage. 

The  next  day  appellant  notified  appellees  that  there  was 
$160  due  on  his  father's  mortgage,  and  it  afterward  turned 
out  that  the  land,  on  which  the  corn  intended  to  be  mort- 
gaged was  stored,  was  not  described  in  the  mortgage  given 
to  ap[>ellees.  Appellant  converted  the  notes  taken  at  the 
sale  into  money.  After  learning  that  there  was  $160  due 
on  the  first  mortgage  on  the  corn,  appellees  refused  to  abide 
by  the  agreement  under  which  they  took  the  new  mortgage. 
After  the  sale,  Heisler  let  appellees  have  property  amount- 
ing to  8H^0  on  their  claim,  lea^ang  a  balance  of  $241,  for 
which  there  was  verdict  and  judgment  thereon  for  appellees. 

The  judgment  was  clearly  right  upon  the  merits.  Appel- 
lant occupied  a  trust  relation  toward  appellees  in  taking 
and  holding  the  notes  for  property  upon  which  they  had  a  lien, 
which  called  for  fair  dealing  with  them.  The  evidence 
showed  a  condition  of  affairs  which  would  authorize  setting 
aside,  in  any  appropriate  form  of  action,  the  transaction 
by  w^hich  he  sought  to  profit  by  a  disregard  of  his  duty. 
Aside  from  that  the  representation  made  by  him,  upon  which 
the  new  mortgage  was  taken,  concerning  the  amount  due  on 
the  first  mortgage,  proved  untrue.     Appellees  had  a  right 
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for  this  cause  to  disaffirm  and  call  upon  appellant  to  account 
for  the  proceeds  of  the  sale,  as  it  was  his  duty  to  do  at  first. 
Appellant  contends,  however,  that  appellees  should  have 
been  required  to  prove  that  they  got  nothing  under  the 
second  mortgage.  It  did  not  describe  any  property  of  the 
mortgagor,  and  there  is,  to  say  the  least,  no  presumption 
that  they  obtained  anything  under  such  a  mortgage.  Again, 
it  is  claimed  that  appellees  should  have  tendered  the  mort- 
gage back.  It  was  not  necessary  to  do  so.  In  fact,  so  far  as 
Heisler  was  concerned,  if  the  mortgage  had  any  value  they 
should  keep  it,  so  as  to  preserve  any  right  under  it  that 
appellant  might  have  by  way  of  subrogation  upon  payment 
of  the  debt  to  appellees. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


J.  H,  Ellis 
The   Galesburq  Base   Ball  Association  et  al. 

Justice  Court  Practice — Garnishee  of  Stockholder  by  Creditor  of  Cor- 
XKiration — Proceedings  in  Other  Court — When  to  he  Presented  as  a 
Defense, 

A  garnishee  in  a  justice  court,  if  he  has  a  defense  of  a  dilatory  char- 
acter,  must  present  the  same  before  ka  issue  on  the  merits  has  been 
formed  and  is  being  tried^ 

[Opinion  filed  December  12, 1892.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  theHon* 
AlBthub  a.  Smith,  Judge,  presiding. 

Messrs.  Charles  S«  Habbis,  for  appellant. 

Messrs.  E,  C,  Humr,  for  F,  Q.  Burtt,  appellee. 


I 
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Mr.  Justice  IIarker.  On  the  5th  of  Septcniber,  1890, 
Burtt  recovered  a  judgment  against  the  Galesburg  Base 
Ball  Association  (a  corporation  organized  under  the  laws  of 
Illinois)  before  a  justice  of  the  i)eace.  On  the  judgment  aa 
execution  issued  and  was  returned  nulla  hona.  On  the  IGth 
of  July,  1891,  he  sued  out  a  garnishee  against  appellant  as 
a  subscriber  and  holder  of  unpaid  stock  of  the  association, 
as  authorized  by  Sec.  8,  of  Ch.  32,  R.  S.,  relating  to  corpo- 
rations, and  recovered  judgment  against  appellant  for  the 
amount  of  his  unpaid  subscri])tion.  On  appeal  to  the  Cir- 
cuit Court  the  judgment  was  affinned. 

Upon  the.  trial  appellant  showed  that  at  the  Octol:>er 
terni,  1890,  of  the  Circuit  Court  of  Knox  County,  Burtt,  as 
a  judgment  creditor  of  the  association,  filed  a  bill  asking 
the  ai)pointment  of  a  receiver  to  collect  unpaid  subscrip- 
tions, pay  its  debts  and  wind  up  the  affairs  of  the  concern 
as  provided  by  Sec.  25  of  the  Corporation  Act  above 
cited;  that  the  proceeding  was  for  the  purpose  of  collecting 
the  same  judgment  which  formed  the  basis  of  the  garnish- 
ment proceeding  against  appellant,  and  that  the  proceeding 
in  equity  was  still  pending.  At  the  conclusion  of  the  trial 
appellant  moved  to  dismiss  the  suit  against  him  as  gar- 
nishee, on  the  ground  that  the  court  in  which  it  was  com- 
menced did  not  have  jurisdiction,  but  the  court  o\^rniled 
his  motion  and  rendered  judgment  against  him  as  above 
stated. 

We  see  no  merit  in  the  contention  that  appellant  was  not 
liable  as  a  stockholder,  bepause,  at  the  time  he  subscribed 
for  the  three  shares,  the  capital  stock  of  $1,000,  at  first 
authorized,  had  already  been  subscribed  for.  The  stock  was 
subsequently  increased  to  §3,000,  after  which  he  considered 
and  conducted  himself  as  a  stockholder.  Whether  a  judg- 
ment creditor  of  an  insolvent  coi'poration  who  has  filed  a 
bill  in  equity  under  Sec.  25  of  the  Coq)oration  Act,  and 
has  secured  the  appointment  of  a  receiver,  with  power  to 
sue  for  and  collect  unpaid  subscriptions  to  stock  can,  while 
such  suit  is  pending  arid  undetermined,  proceed  by  garnish- 
ment under  Sec.  8  of  that  act,  against  the  holder  of  unpaid 


Second  District— May  Term,  1892.         281 

Byms  V.  Shaw. 

stock,  is  a  very  serious  ^question,  and  one  which  it  is  not 
necessary  for  us  to  decide  in  this  case.  The  defense  of  pro- 
ceedings pending  in  the  Circuit  Court  by  bill  in  equity  to 
collect  Burtt's  judgment  was  dilatory  in  its  character  and 
came  too  late.  While  a  written  plea  in  abatement  was  not 
requisite,  the  pending  of  those  proceedings  should  have  been 
shown  in  support  of  a  motion  to  dismiss  the  suit,  or  set  up 
by  api)ellant  in  his  answer  as  garnishee.  The  law  requires 
a  garnishee  in  a  proceeding  before  a  justice  of  the  peace  to 
appear  in  person  and  submit  to  an  oral  examination  under 
oath.  Sec.  G,  Chap.  G2,  R.  S.  If  he  has  any  defense  of  a 
dilatory  character  which  he  has  not  before  interposed  in 
the  shape  of  a  motion,  he  should  make  it  then  and  not  wait 
until  an  issue  on,  the  merits  had  been  formed  and  is  being 
tried.  In  this  case  appellant  did  not  interpose  this  defense 
until  after  the  usee  had  made  all  his  proofs  and  closed  his 
case. 

The  judgment  entered  by  the  Circuit  Court  worked  no 
hardship  against  ap])ellant  beyond  his  liability.  He  was 
not  a  x)arty  to  the  proceedings  in  equity  and  was  not  under 
the  control  of  the  court  in  that  case.  The  receiver  had  no 
power  to  proceed  against  him  as  a  delinquent  stockholder. 
Chandler  v.  Erown,  77  111.  333;  Chandler  v.  Dore,  Si  111. 
275;  Lamar  Ins.  Co.  v.  Gulich,  102  111.  41.  Should  an 
amendment  to  tlie  bill  make  him  a  party  and  the  receiver 
then  proceed  against  him,  he  could  interpose  the  garnishee 
judgment  as  a  complete  defense. 

Judgment  affirmed. 


Arthur  J.  Byrns 

V. 

Eliza  J.  Shaw. 


Chattel  Mortgages— Alleged  to  be  Fraudulent  as  Against  Creditors  of 
Mortgagor-^  At  tempted  Revived  of  Stale  Claims— Mortgage  Good  in 
Part — Husband  and  Wife, 
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1.  While  the  taking  of  a  note  and  chattel  mortgage  for  a  sum  largely 
exceeding  the  indebtedness,  from  one  who  is  known  to  be  largely  indebted 
to  other  parties,  may  be  regarded  as  presumptive  evidence  of  fraud,  the 
presumption  may  be  rebutted. 

2.  Where  a  husband,  who  was  largely  indebted  to  other  parties,  exe- 
'                        cuted  to  his  wife  a  note  and  chattel  mortgage  for  a  valid  indebtedness, 

!  and  also  included  in  the  note  and  mortgage  amounts  formerly  given 

j  to  him  by  his  wife  out  of  her  father's  estate,  which  had  never  been 

'  regarded  by  the  parties  as  a  loan,  in  a  suit  of  replevin  brought  by  the 

wife  to  reclaim  the  mortgaged  property,  which  had  been  levied  on  under 
judgments  against  the  husband,  this  court  holds  that  the  mortgage  was 
I  good  for  the  amount  of  the  valid  indebtedness  to  the  wife,  it  appearing 

I  that  she  had  acted  in  good  faith. 

i 

[Opinion  filed.  December  12,  1892.] 

I  Appeal  from  the  Circuit  Court  of  Kankakee  Countv:  the 

!  Hon.  Alfked  Sample,  Judge,  presiding. 

Joseph  B.  Shaw  married  Eliza  J.  Messenger  in  1875,  and  in 
1876  her  father,  Norman  Messenger,  leased  to  the  husband 
a  farm  of  120  acres  for  ten  years  at  an  annual  rental 
of  $1.25  per  acre,  Shaw  to  be  paid  at  the  end  of  the  term 
by  the  father  for  all  the  improvements  he  should  put 
on  the  farm.  At  the  time  the  husband  and  wife  commenced 
to  operate  the  farm  the  father  let  the  daughter  have  $300 
cash,  $200  of  which  she  turned  over  to  her  husband.  The 
father  also  at  that  time  let  the  daughter  have  five  head  of 
horses,  valued  at  $500,  four  cows  valued  at  $100,  eight  head 
of  steers  valued  at  $100,  farming  tools  and  implements  valued 
at  $100,  feed  for  teams  valued  at  $80,  all  of  which  she  turned 
over  to  her  husband.  Her  father  died  in  1882,  seized  of 
600  acres  of  land,  which  she  and  her  brother  divided,  she 
taking  in  her  part  the  particular  120  acres  which  had  been 
leased  to  her  husband.  At  that  time  there  was  due  the  hus- 
band for  improvements,  etc.,  $1,456,  and  he  owed  for  rents. 
The  husband's  claim  was  not  probated,  nor  was  the  rent 
paid,  it  being  understood  that  the  one  should  offset  the 
other.  In  1880  she  let  him  have  $200  more.  In  the  fall  of 
1890,  Shaw  being  largely  indebted  and  pressed  for  payment 
by  his  creditors,  procured  to  be  drafted  a  chattel  mortgage 
on  all  his  personal  property,  worth  about  $4^000.    It  was 
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for  $4,000  and  was  executed  for  the  purpose  of  securing  a 
loan  from  any  person  willing  to  advance  the  money.  No 
name  of  a  mortgagee  was  inserted  in  the  mortgage;  no  name 
of  a  payee  was  inserted  in  the  note. "  Failing  to  find  one 
willing  to  advance  the  money,  he,  on  the  23d  of  December, 
1890,  executed  the  chattel  mortgage  to  his  wife  and  she  paid 
him  thereon  $300  at  one  time,  $200  at  another,  and  paid  oflf 
a  not«  in  bank  for  him  of  $507.  Qn  being  informed  that 
there  was  some  defect  in  the  mortgage,  a  new  one  like  the 
former  was  executed  and  recorded  on  the  5th  of  February, 
1801.  Two  notes  were  executed  by  Shaw  to  his  wife,  dated 
Nov.  18,  1890,  one  for  $3,300  due  in  eighteen  months,  one 
for  $700  due  in  two  years,  which  the  mortgage  described 
and  was  given  to  secure. 

Appellant,  as  sheriflf,  levied  upon  the  property  by  virtue 
of  executions  issued  from  judgments  recovered  against 
Shaw.  Appellee,  claiming  the  property  under  her  mortgage, 
replevied.  A  jury  was  waived  and  the  court  found  the 
issues  for  the  plaintiff  and  entered  judgment  accordingly. 

Messrs.  H.  K.  Wheeler  and  B.  F.  Gray,  for  appellant. 

Messrs.  H.  Loring  and  O.  G.  Bartlett,  for  appellee. 

Mr.  Justice  Harker.  This  was  an  action  of  replevin 
brought  by  appellee  to  recover  personal  property  which  had 
been  levied  on  by  "\nrtue  of  executions  against  her  husband. 
Her  claim  was  based  upon  a  chattel  mortgage  executed  to 
secure  the  payment  of  two  liotes  given  by  her  husband  to 
her  for  $4,000.  It  is  insisted  in  behalf  of  the  executicfti 
creditors  that  the  claim  of  appellee  and  the  manner  of  pro- 
curing the  chattel  mortgage  were  fraudulent;  that  it  was  a 
scheme  concocted  by  husband  and  wife  for  the  purpose  of 
hindering  and  delaying  tiie  husband's  creditors  in  the  col- 
lection of  their  claims.  Of  the  $4,000  represented  by  the 
notes,  all  but  $1,007  was  for  alleged  indebtedness  existing 
long  before  the  date  of  the  chattel  mortgage.  A  great  portion 
of  it  was  for  stock  and  cash  received  from  her  father  and  her 
father's  estate,  which  was  used  and  expended  upon  the  farm 
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occupied  by  her  and  her  husband  and  which  she  fell  heir  to 
after  her  father's  death.  A  careful  consideration  of  the  facts 
and  circumstances,  as  disclosed  by  the  evidence  in  the  record, 
satisfies  us  that  at  the' time  appellee  turned  over  to  hex  hus- 
band the  stock  so  used  and  the  cash  so  expended  by  him, 
there  was  no  intention  on  her  part  to  charge  him  with  it. 
When  he  received  the  stock  neither  party  treated  the  trans- 
action as  a  sale.  Ko  price  was  fixed;  no  time  for  payment 
made.  When  the  cash  was  received,  neither  one  treated  it  as 
a  loan.  At  the  time  appellee's  father  died,  Shaw  had  a  claim 
against  him  of  $2,244,  $1,456  of  which  was  for  improvements 
u|X)nthe  farm.  He  did  not  probate  his  claim.  If  he  ait  the 
time  owed  $1,200  for  rent,  as  claimed  by  a})pellee,  one-half 
belonged  to  her  as  heir  of  her  father's  estate.  It  was  arranged 
between  appellee,  her  brother  and  Shaw  that  he  should  not 
probate  the  claim,  and  the  administrator  did  not  collect  rent 
from  him.  Under  the  arrangement  that  was  made  appellee 
did  not  have  a  claim  for  $600  against  her  husband,  but 
really  saved  to  herself  several  hundred  dollars. 

We  think  no  part  of  appellee's  claim  valid  excopting 
$1,007, 1  e.,  the  $507  security  debt  paid  and  the  $500  loaned. 
We  make  no  doubt  that  at  the  time  she  accepted  th^  note 
and  mortgage  she  thought  she  had  the  right  to  malce  the 
stale  claims  raked  up,  basis  in  part  for  thfe  notes.  For  her 
action  in  so  doing  we  are  not  disposed  to  attribute  "to  her 
bad  faith. 

While  the  taking  of  a  note  and  chattel  mortgage  Jor  an 
amount  largely  exceeding  the  indebtedness,  from  one  ^vliom 
the  mortgagee  knows  to  be  indebted  to  other  parties?  ^^J' 
be  regarded  as  presumptive  evidence  of  fraud,  tli^  P^ 
sumption  maybe  rebutted.  Appellee's  mortgage  li^'^^^*'J^ 
good  so  far  as  it  extended  to  the  indebtedness  of  ^^fi^^' 
She  was,  therefore,  entitled  to  the  possession  of  the  pr^:^V^^y 
under  her  mortgage,  and  the  court  correctly  found  th(5  ^^^^ 
•in  her  favor.  After  a  sale  she  would,  out  of  the  proce^^^>  ^ 
entitled  to  enough  to  satisfy  the  $1,007  and  interest  ^^°^  ^^ 
pay  the  expenses  of  sale,  etc. 

We  see  no  error  of  the  court  in  refusing  propositi  ^^^  ^ 
law  submitted.  Jvdgment  affirr^^^^' 
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Kankakee  Water  Company 

V. 

Napoleon  Reeves. 

Water  Companies — Negligent  Construction  of  Water  Tower — Damage 
to  AcHjacent  Property  Owner,    . 

In  an  action  brought  against  a  water  company  to  recover  damages  for 
injury  to  plaintiffs  premises,  caused  by  defendant's  constnicting  a  water 
tower  in  a  negligent  manner  upon  an  adjacent  lot,  so  tlmt  water  leaked 
therefrom  upon  plaintifi's  premises,  this  court  liolds,  that  the  verdict  in 
favor  of  plaintiff  was  sustained  by  the  evidence,  and  that  the  record  waa 
free  from  error. 

• 

[Opinion  filed  December  12, 1802.] 

Appeal  from  the  Circuit  Court  of  Kankakeo  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  II.  K.  Wheeleb  and  Wili.la.m  Potter,  for  appel- 
lant. 

^Messrs.  William  R.  Hunter  and  John  Small,  for  ap- 
pellee. 

Mb.  Justice  Lacey.  This  was  a  suit  by  appellee,  the 
owner  of  a  house  and  lot,  for  damages  done  it,  by  means  of  ap- 
j^ellant  erecting  a  water  tower  on  two  lots  adjoining,  in  such 
a  negligent  manner  as  to  leak  water  and  overflow  aj)pellee's 
premises  and  fill  his  cellar  with  water,  and  thereby  render 
his  house  less  useful  and  inhabitable.  Tiiere  was  a  trial  and 
verdict  for  appellee  for  the  sum  of  §357,  u[>on  which  judg- 
ment was  rendered. 

The  appellant's  lots,  two  in  number,  were  e<ach  fifty  feet 

i  front  and    100    feet  in  depth   and  adjoining,   making  a 

plat  100  feet  each  way,  and  a])i>ellee  owned  one  lot  on  the 

south  and  adjoining  appellant's  lots.     The  appellant's  lots 


286  Appellate  Courts  of  Illinois. 

Vol.  45.]  Kankakee  Water  Company  v.  Reeves. 

— —  —  -  ■■■111  ,  ■- 

were  the  dominant  and  appellee's  the  servient  heritage, 
although  under  the  facts  of  the  case  this  is  immaterial.  In 
the  year  1885,  appellee  built  a  house  on  his  lot  and  moved 
into  it  with  his  family,  and  in  the  year  1886  the  appellant  built 
a  water  tower  within  ten  feet  of  the  north  line  of  its  north 
lot,  the  tower  being  124  feet  high  and  twenty  feet  in 
diameter,  a  parcel  of  its  system  of  city  water  works.  The 
appellee  in  his  amended  declaration  set  out  substantially 
two  grounds  of  action  in  his  declaration.  First.  That  ap- 
pellant had  wrongfully  and  injuriously  built  the  said  water 
tower  and  reservoir  on  its  said  ground  near  the  dwelling 
house  of  appellee  and  filled  and  kept  filled  the  said  reservoir 
with  water,  and  for  the  want  of  proper  care  and  diligence, 
large  quantities  of  water  were  caused  to  leak  and  flow  from  said 
tower  onto  and  upon  appellee's  premises,  thereby  wetting  and 
injuring  the  Appellee's  premises,  rendering  them  damp  and 
unwholesome  and  scarce  fit  for  habitation,  annoying  and 
incommoding  appellee  in  his  use  and  occupation  of  his 
dwelling  and  premises.  Second.  That  the  said  tower  was 
so  negligently  erected  as  to  render  it  dangerous  and  a 
menace  to  the  Uves  of  all  persons  occupying  the  building  by 
reason  of  its  danger  of  falling  on  and  destroying  the  build- 
ing and  washing  it  to  pieces,  thereby  destroying  the  lives 
of  the  occupants  in  the  house,  so  that  no  prudent  person 
would  occupy  the  same,  and  thereby  the  premises  had  been 
vacant  and  unoccupied,  and  dilapidated  and  of  no  value  to 
appellee. 

On  the  trial,  the  following  question  of  fact  was  submitted 
to  the  jury,  viz.:  *'Fii*st.  Do  you  find  the  plaintiff  sus- 
tained damages  to  his  property  by  reason  of  water  escaping 
from  the  tower  of  defendant,  solely  on  account  of  the  waste 
pipe  and  defect  of  construction  of  tower  by  leaving  leaks  in 
the  same?"  The  jury  answered,  "Yes."  "And  for  a  verdict, 
we,  the  jury,  find  the  defendant  guilty  and  assess  plaintiffs 
damages  at  $357."  From  this  finding  it  appears  that  in 
estimating  the  appellee's  damages  the  jury  found  the  same 
was  caused  solely  by  water  flowing  from  the  waste  pipe  and 
leakage  through  the  joints  of  an  improperly  constructed 
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water  tower.    Hence,  this  would  exclude  the  allowance  by 
the  jury  of  any  fanciful  damages,  such  as  unsightliness  of 
tower,  etc.,  and  other  like  damages,  which  appellant's  attor- 
ney  thinks   might  have  been  allowed.    After  a  careful 
perusal  of  the  evidence,  we  are  constrained  to  hold  that  the 
appellee's  premises  were  seriously  damaged  by  water  escap- 
ing from  the  water  tower  and  that  they  were*  rendered 
practically  uninhabitable  thereby,  to  such    an  extent  that 
he  practically  lost  the  use  of  them  for  a  long  space  of 
time  after  he  ceased  to  occupy  them  himself.     That  this  I 
tower  was  negligently  constructed,  so  that  it  leaked,  there; 
was   abundant  evidence.     There  was  no  question  that  it 
leaked  badly,  and  to  hold  that  in  that  condition  it  was  prop- 
erly constructed,  would  be  to  hold  that  no  tower  of  the  kind 
could  be  constructed  so  as  to  be  free  from  leakage,  which 
would  be  an  absurdity.     Whether  there  was  negligence  in  ; 
constructing  the  water  tower  or  not  is  immaterial,  as  appel- ; 
lant  was  bound  to  take  care  of  its  water  and  not  allow  it  to  ^ 
be  cast  on  appellee's  premises  to  his  injury.    The  verdict  of  ' 
the  jury  as  to  amount  of  damages  was  clearly  sustained  by 
the  evidence  on  account  of  the  loss  of  rents  alone,  saying 
nothing  of  the  damage  to  the  property  itself;  but  by  the 
instruction  of  the  court   asked  for  by  appellant,  appel- ' 
lee's  damages  were  restricted  to  tliose  that  had  occurred  up 
to  August  26,  1890,  the  date  of  the  commencement  of  the 
suit.     That  is,  to  the  use  and  occupation  of  the  premises  and 
other  incidental  damages,  up  to  that  date,  but  nothing  for 
the  permanent  depreciation  of  the  value  of  the   property 
itself.    "Whether  this  instruction  was  right  or  wrong  appel- 
lant can  not  complain,  as  it  is  for  its  benefit  and  given  on  its 
own  motion. 

The  third  of  appellee's  instructions  is  not  open  to  the  ob- 
jection made,  that  it  allows  the  jury  to  give  damages  for  the 
fancied  danger  from  the  falling  and  bursting  of  the  water 
tower.  The  jury  were  expressly  told  in  appellant's  instruc- 
tions that  no  such  damages  could  be  allowed,  and  its  special 
verdict  showed  that  none  such  were  allowed,  and  during 
the  trial  no  attempt  was  made  to  show  such  damages. 
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"We  see  no  error  in  the  refusal  of  the  court  to  give  certain 
refused  instructions  of  appellant;  they  were  either  not  the 
law,  or  had  already  been  given  in  substance. 

The  power  of  the  appellee  to  have  avoided  damages  by 
tiling  or  ditching  the  water  escaping  from  the  water  tower 
off  from  his  premises,  was  submitted  to  the  jury  by  instruc- 
tions asked  for  and  given  for  appellant.  The  jury  found 
against  appeHant  on  that  ])oint,  and  we  think  such  fincUng 
was  based  on  sutficient  evidence.  After  a  careful  examina- 
tion of  the  evidence,  we  fail  to  discov^er  anv  reversible  error 
in  the  record.  The  judgment  of  the  court  below  is  there- 
fore affirmed. 

Judgment  affirmed. 


TuE  City  of  Ottawa 

V. 

Claea  Stricklin. 


JTuiucipal  Corporations — Negligence  of  ^Defective  Sidewalk — Prc- 
sumption  of  Nut  ice  to  City — Conflict  of  Evidence — Verdict, 

1.  In  an  action  against  a  city  to  recover  damages  for  an  injury  alleged 
to  have  been  n^ceived  from  a  defective  sidewalk,  where  the  evidence 
was  conflicting,  the  verdict  of  the  jury  Jield  to  be  conclusive  as  to  tJie 
facts. 

2.  Where  a  defect  in  a  sidewalk  is  shown  to  have  existed  for  a  long 
time,  proof  of  actual  notice  of  its  condition  to  the  city  is  unnecessary. 

[Opinion  JBled  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
lion.  DoKKANCE  DiBELL,  Judgc,  presiding. 

Mr.  Daniel  R.  Bueke,  for  appellant. 


Mr.  A.  E.  EuiTERs,  for  appellee. 
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Mr.  Justice  Hareer.  This  was  an  action  to  recover  for 
injuries  sustained  by  appellee  by  reason  of  the  defective 
condition  of  one  of  appellant's  street  crossings.  There  was 
a  recovery  in  favor  of  appellee  for  8250,  and  costs.  Apj)el- 
lant  seeks  a  reversal  on  the  ground  alone  that  the  verdict  is 
not  supported  by  the  evidence. 

It  appears  from  the  evidence  that  on  the  night  of  May 
24, 1890,  appellee,  while  passing  ^long  the  sidewalk  on  Chest- 
nut street,  at  its  intersection  with  Washington  street,  in 
Ottawa,  in  company  with  her  son,  and  while  holding  in  her 
arms  some  bundles  of  groceries,  stepped  into  a  hole  in  the 
plank  crossing,  and  fell  upon  the  elbow  of  her  right  anri, 
sustaining  thereby  permanent  and  serious  injury.  It  is  cour 
tended  by  appellant  that  appellee  was  at  the  time  intoxi- 
cated and  not  in  the  exercise  of  ordinary  care.  There  is  so 
little  in  the  record  on  which  to  base  such  contention,  that 
we  do  not  deem  it  worthy  of  discussion  in  this  opinion. 

The  testimony  of  six  or  seven  witnesses  introduced  by 
appellee  showed  that  there  was  a  hole  or  defective  place  in 
the  crossing  at  the  time  of  the  injury,  and  that  it  had  been 
in  that  condition  for  several  months.  Quite  a  number  of 
witnesses  were  introduced  by  appellant  who  swore  that  the 
crossing  was  in  good  condition,  and  several  swore  that  it  had 
been  but  recently  repaired.  In  this  conflict  it  was  the  pecul- 
iar province  of  the  jury  to  decide  where  the  truth  was. 
The  jury  who  rendered  the  verdict,  and  the  court  who  de- 
nied a  new  trial,  had  much  better  opportunity  for  judging 
the  credibility  of  the  witness  than  we  have.  Unless  the 
verdict  is  manifestly  and  palpably  against  the  weight  of  the 
evidence,  we  can  not,  sitting  as  a  court  of  review,  disturb  it. 
The  defective  condition  of  the  crossing  had  existed  for  such 
a  length  of  time  that  proof  of  actual  notice  to  the  city 
authorities  was  not  necessary. 

Perceiving  no  error  in  the  record  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 

ToL.  XT4T  19 
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The  City  of  Galesburg 

V. 

Ha  ZEN  H.  Hall. 

Municipal  Corporations — Negligence  of — Personal  Injuries— FaU 
into  Ditch  ia  City  Street — Contributory  Negligence — Instructions- 
Evidence, 

1.  In  an  action  brought  against  a  municipality  to  recover  for  an 
injury  received  through  falling  into  an  open  ditch,  •ehere  there  was 
evidence  tending  to  show  that  plaintiff  knew  of  the  opening  in  the  street 
into  which  he  fell,  this  court  holds  that  it  was  error  to  tell  the  jury 
without  qualification  that  the  plaintiff  had  the  right  to  presume,  in 
the  absence  of  proper  signals,  tliat  the  street  and  sidewalk  were  in 
reasonably  safe  condition. 

2.  Where  a  plaintiff  in  such  case  was  disabled  from  pursuing  his 
regular  employment  by  the  injury  complained  of,  it  is  proper  for  evidence 
to  be  given  as  to  his  average  earnings  in  his  regular  employment, 
although  at  the  time  of  the  injury  he  was  temporarily  engaged  in  other 
work, 

3.  Where  there  is  a  question  in  issue  as  to  the  condition  of  a  street 
light  at  the  time  and  place  of  the  accident,  evidence  tending  to  show  a 
general  neglect  by  defendant  of  a  neighboring  light,  is  not  competent 

[Opinion  filed  December  12,  1892.] 

Appeal    from    the  Circuit  Court  of  Knox  County;  the 
'  Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  E.  W.  Welch,  City  Attorney,  and  Williams,  Law- 
rence &  Bancroft,  for  appellant. 

Mr.  George  W.  Thompson,  for  appellee. 

Mr.  Justice  Cartwrioht.  This  is  a  suit  by  appellee 
against  appellant  to  recover  damages  for  injuries  sustained 
by  falling  into  a  ditch  dug  by  appellant  in  Monmouth  street 
in  Galesburg  for  the  purpose  of  laying  a  sewer.  The  negli- 
gence charged  in  the  declaration  consisted  in  digging  the 
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ditch  and  leaving  it  in  the  night  time  unguarded  and  with- 
out danger  signals.  Appellee  obtained  a  verdict  for  $460, 
on  which  judgment  was  entered. 

The  evidence  showed  that  appellant  wa«  laying  a  sewer 
on  the  southerly  side  of  Monmouth  street,  and  for  that  pur- 
pose dug  a  ditch  six  feet  deep.  The  ditch  was  dug  as  the 
work  progressed  and  was  filled  as  fast  as  the  tile  was  laid, 
leaving  it  open  necessarily  for  a  short  distance  at  the  end 
of  the  tile.  The  work  was  progressing  southwesterly  along 
the  street  which  ran  in  that  direction  and  was  approaching 
the  residence  of  appellee,  which  was  on  the  north  side  of  the 
street,  and  tile  was  scattered  at  places  along  the  street. 
There  was  a  brick  sidewalk  on  the  south  side  of  the  street, 
four  feet  wide,  and  a  terrace  of  about  the  same  width  north 
of  the  walk.  The  ditch  was  from  fifteen  to  eighteen  inches 
wide,  and  was  dug  about  eighteen  inches  from  the  walk, 
and  the  dirt  was  thrown  mainly  on  the  north  side  of  the 
ditch.  Appellee  was  a  locomotive  fireman,  and  his  hours 
of  w^ork  were  from  seven  in  the  morning  to  seven  in  the 
evening.  He  usually  left  home  cibout  6:30  in  the  morning 
and  returned  after  his  dav's  work.  He  knew  that  a  sewer 
was  being  put  in  and  that  it  was  working  down  toward 
the  place  where  he  lived,  and  the  work  being  done  wa«  vis- 
ible on  the  street,  as  it  progressed  from  day  to  day.  On 
the  evening  of  August  30, 1889,  at  about  nine  o'clock,  he 
came  upon  the  walk  on  the  south  side  of  the  street  a  short 
distance  easterly  from  his  residence  and  on  the  opposite  side 
of  the  street  and  started  along  the  walk  intending  to  go 
home.  The  digging  of  the  ditch  had  reached  that  locality, 
and  he  had  gone  but  a  rod  or  two  when  he  stepped  into  the 
ditch,  which  was  open  for  a  short  distance.  His  knee  was 
injured  so  as  to  incapacitate  him  for  a  time  from  following 
his  usual  employment.  Xo  special  means  had  been  em- 
ployed by  appellant  to  keep  persons  from  falling  into  the 
ditch,  nor  did  the  law  require  that  any  particular  method 
shonld  be  adopted  for  that  purpose.  The  law  required  that 
the  street  should  be  kept  reasonably  safe  for  persons  using 
ordinary  care,  leaving  the  selection  of  methods  to  appellant. 
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The  question  in  the  case  was  whether  that  duty  had  been 
performed  b}'^  the  adoption  of  some  suitable  means.  At  the 
intersection  of  Monmouth  street  and  Henderson  street, 
which  was  the  next  crossing  southwesterly  from  the  scene 
of  the  accident,  appellant  had  provided  an  electric  hght, 
hung  about  sixteen  feet  from  the  ground,  in  the  center  of 
Monmouth  street,  which  was  burning  brightly.  There  was 
no  obstruction  to  the  light,  and  it  shone  plainly  on  the  whole 
street.  Appellee  was  going  toward  that  light,  and  he  testi- 
fied that  it  shone  in  his  eves  and  dazzled  him  so  that  he 
could  not  see  anything  on  the  ground  without  shading ,his 
eyes.  He  was  unable,  he  said,  to  see  the  ditch  or  anj^hing 
else  at  his  feet  without  shading  his  eyes,  and  consequently 
wandered  off  from  the  brick  sidewalk  upon  the  ground  and 
into  the  ditch.  Other  witnesses  testified  that  the  effect  of 
the  electric  light  was  to  dazzle  the  eyes  and  blind  a  person 
to  objects  in  the  street  unless  the  eyes  were  shaded.  It 
seems  that  the  light  was  sufficient  to  show  the  ditch  to  any 
ordinary  observer  if  the  ej^es  were  protected  so  that  the 
light  \^'ould  not  shine  directly  in  them.  The  real  complaint 
was  not  that  appellant  did  not  furnish  light  enough  to  show 
the  condition  of  the  street  to  persons  passing  along  it,  but 
that  it  furnished  a  light  that  was  too  brilliant  and  dazzling. 
It  is  at  least  questionable  whether  the  city  had  failed  in  its 
duty  when  it  had  furnished  a  light  of  sufficient  power  and 
illuminating  ca|)acity,  and  the  only  objection  was  one  which 
every  person  using  the  street  had  the  means  at  hand  to  ol>- 
viate.  If  the  correct  conclusion  on  the  question  of  fact  in 
such  a  case  is  that  the  city  is  negligent,  and  that  the  indi- 
vidual who  fails  to  use  the  means  he  has  to  make  the  light 
effectual,  is  in  the  exercise  of  ordinary  care,  then  some  kinds 
of  electric  lights  would  have  to  be  abandoned  and  some 
soft  and  mellow  light  substituted.  Appellee  intended  to 
go  along  the  sidewalk,  and  walked  forward,  unable  to  see 
anything  at  his  feet,  and  not  using  the  means  he-  had  to 
enable  him  to  see,  walked  off  from  the  sidewalk.  It  would 
seem  that  he  exercised  but  little  care. 
In  such  a  case  the  jury  should  have  had  none  but  proper 
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e\idence  for  their  consideration,  and  should  have  been  accu- 
rately instructed,  and  in  both  of  these  particulars  we  think 
that  there  was  prejudicial  error  committed  against  appel- 
lant. The  court  admitted,  against  the  objection  of  appel- 
lant, evidence  of  complaints  during  the  summer  of  1889, 
by  various  persons,  to  officers  of  the  city,  about  fhe  condi- 
tion of  an  electric  light  at  the  crossing  of  Holton  street 
and  Monmouth  street,  northeasterly  from  the  place  of  the 
accident.  This  was  the  next  crossing  northeasterly,  and  it 
was  claimed  that  the  light  at  that  crossing  was  not  burning 
on^he  night  of  the  accident.  The  evidence  did  not  relate 
to  the  time  of  the  accident,  and  its  only  effect  or  purpose 
was  to  show  a  general  neglect  of  duty  respecting  that  street 
light,  and  it  should  not  have  been  admitted.  Another  ob- 
jection to  the  admission  of  evidence  was  made,  which  we  do 
not  regard  as  tenable,  and  it  is  this :  The  court  admitted 
evidence  as  to  the  average  wages  of  appellee  as  a  fireman. 
He  was  temporarily  firing  a  switch  engine  at  $1.50  per  day 
at  the  time  of  the  injury,  but  that  was  only  temporarily  so, 
and  there  was  no  error  in  allowing  proof  of  his  average 
earnings  at  his  regular  business,  to  which  he  would  have 
returned,  but  for  his  disability  during  the  time  he  was 
disabled. 

The  court,  in  the  thirteenth  instruction  given  at  the  request 
of  appellee,  told  the  jury  that  appellee  had  a  right  to  pre- 
sume that  the  street  and  sidewalk  were  reasonably  safe  for 
travelers  to  use,  and  to  presume  that  if  there  was  any  extra- 
ordinary or  unusual  danger  in  the  street  or  sidewalk,  that 
some  signal  or  notice,  or  reasonably  sufficient  light  would 
be  given  that  would  guard  travelers  against  receiving  in- 
jury. Appellee  had  testified  that  he  knew  that  the  sewer 
was  being  laid  in  the  street,  and  there  was  other  evidence 
tending  to  charge  him  with  notice  of  the  condition  of  things 
in  the  street  in  that  locality.  It  is  manifest  that  one  who 
knows  that  a  condition  exists  can  not  rightfully  act  upon  the 
assumption  that  it  does  not  exist.  A  person  has  no  right,  as 
a  matter  of  law,  to  presume  a  condition  of  things  against 
his  own  knowledge  of  a  different  condition,  nor  is  there  any 
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requirement  to  give  notice  of  a  fact  to  one  already  cogni- 
zant of  that  fact.  The  evidence  tended  to  prove  notice  to 
apix^Uee  of  the  ditch,  and  the  jury  should  not  have  been 
told  unqualifiedly  that  he  had  a  right  to  presume  that  there 
was  no  such  thing  there  in  the  absence  of  signal,  warning 
or  light.  It  is  urged  that  the  fault  in  this  instruction  was 
cured  by  an  instruction  given  for  appellant.  This  instruc- 
tion, and  the  one  referred  to,  were  conflicting,  and  were 
absolute  as  to  legal  rights.  The  question  of  law  as  to 
which  of  them  was  correct  was  left  to  the  jury  for  decision. 
It  is  not  the  province  of  the  jury  to  decide  questions  of  law 
and  detennine  which  statement  of  the  law  given  them  by 
the  court  is  correct.  We  think  that  the  error  in  ginng  the 
instruction  for  appellee  was  not  cured  by  giving  a  conflict- 
ing one  and  leaving  the  jury  to  decide  which  was  right. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


The  Chicago  &  North- Western  Railway  Com- 
pany 

V. 

Jeremiah  Carpenter. 

Railroads— Negligence  of  ^Killing  of  Live  Stock— Disobedience  of 
Ordinance — Presumption  of  Neglige^ice. 

In  an  action  brought  against  a  railroad  company  to  recover  damages 
for  killing  of  live  stock  within  city  limits,  where  the  evidence  showed 
that  the  train  which  ran  over  the  stock  in  question  was  going  at  a  rate 
of  speed  prohibitt»d  by  a  city  ordinance,  this  court  holds  that  such  ex- 
cessive speed  raised  a  presumption  of  negligence  merely  on  the  part  of 
the  company,  but  that  it  was  error  to  instruct  the  jury  that  the  company 
must  show  by  a  preponderance  of  evidence  that  such  excessive  speed 
did  not  cause  the  injury  complained  of. 

[Opinion  filed  December  12,  1892.] 
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Appeal  from  the  Circuit  Court  of  McHenry  County ;  the 
lion.  Chaeles  Kkllum,  Judge,  presiding. 

Messrs.  W.  C.  Goudy,  C.  S.  Dareow  and  A.  "W.  Pdlver, 
for  appellant. 

Messrs.  Joslyn  &  Casey,  for  appellee. 

Mr.  Justice  Harker.  This  suit  was  brought  before  a 
justice  of  the  peace  to  recover  the  value  of  a  cow  kille<l  at 
a  highway  crossing  by  an  engine  drawing  a  train  of  cars 
over  appellant's  railroad.  Appellee  was  defeated  in  the 
justice  court,  but  on  appeal  to  the  Circuit  Court,  recovered 
a  judgment  for  $40. 

Appellee's  residence  was  upon  one  side,  and  the  pasture 
in  which  he  kept  his  two  cows,  upon  the  other  side  of  the 
railroad  track.  In  driving  them  from  the  one  to  the  other, 
it  was  necessary  to  pass  over  the  highway  crossing  in  ques- 
tion. The  crossing  was  within  the  corporate  limits  of  the 
city  of  Woodstock.  About  six  o'clock  in  the  evening  (at  a 
time  when  the  train  was  due)  appellee's  two  children  turned 
the  cows  from  the  pasture  and  were  proceeding  to  drive 
them  home  by  way  of  the  crossing.  They  did  not  observe 
the  approach  of  the  train  until  it  was  within  a  few  feet  of 
the  crossing,  although  they  could  have  done  so  before,  as 
they  had  a  plain  view  of  the  track  for  nearly  a  mile.  The 
train  was  moving  at  a  rate  of  twenty-five  miles  per  hour,  in 
violation  of  an  ordinance  of  the  city  limiting  the  rate  to  ten 
miles  per  hour.  The  children  by  throwing  stones  and  crowd- 
ing the  cows,  succeeded  in  getting  one  of  them  over  the 
track.  The  other  being  heavier  and  slower,  was  struck  by 
the  engine  and  killed. 

We  refrain  from  expressing  any  opinion  upon  the  merits 
of  the  controversy,  as  the  case  will  be  remanded  for  a  new 
trial  on  account  of  the  error  of  the  court  in  giving  the  fol- 
lowing instruction : 

"  The  court  instructs  the  jury,  as  a  matter  of  law,  that 
under  the  ordinance  read  in  evidence  in  this  case,  it  was  un- 
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lawful  for  the  agents  or  servants  of  the  defendant  to  run 
the  train  and  engine  in  question  within  the  corporate  limits 
of  the  city  of  Woodstock  at  a  greater  rate  of  speed  than 
ten  miles  per  hour,  and  if  the  jury  believe  from  the  evi- 
dence that  the  engine  in  question  struck  and  killed  the  cow 
of  the  plaintiff  within  the  corporate  limits  of  said  city,  and 
while  it  was  running  at  a  greater  rate  of  speed  than  ten 
miles  per  hour,  then  the  defendant  is  presumed  to  be  guilty 
of  negligence,  unless  it  has  been  shown  by  a  prepon- 
derance of  the  evidence  that  the  cow  in  question  was  not 
struck  and  killed  in  consequence  of  the  engine  and  tmin 
running  at  such  rate  of  speed,  but  was  killed  by  reaison  of 
the  want  of  ordinary  care  on  the  part  of  the  plaintiff." 

It  is  the  latter  part  of  the  instruction  which  renders  it 
bad.  Kunning  the  train  at  a  greater  rate  of  speed  within 
the  city  than  that  limited  by  ordinance,  was  unlawful,  and 
a  presumption  of  negligence  arose  therefrom.  It  devolved 
upon  the  defendant  to  rebut  such  presumption,  but  not  to 
the  extent  required  by  the  last  part  of  the  instruction.  It 
was  not  incumbent  upon  it  to  show  by  a  preponderance  of 
the  evidence  that  the  cow  in  question  was  killed  by  reason 
of  the  want  of  care  on  the  part  of  the  plaintiff.  The  pre- 
sumption raised  by  the  statute  is  of  negligence  on  the  part 
of  the  rdilroad  company  merely,  and  not  a  presumption  that 
such  negligence  caused  the  injury.  K.  R.  I.  &  St.  L.  E.  R. 
Co.  V.  I.inn,  67  111.  109;  C.  &  A.  R.  R.  Co.  v.  llanley,  26  lU. 
App.  352.  The  presumption  of  negligence  which  the  statute 
raises  in  cases  of  this  kind,  does  not  change  the  rule  of  the 
contributory  negligence.  Such  rule  applies  as  well  to  cases 
arising  within,  as  to  those  arising  without,  the  statutory 
regulation.  I.  C.  R..  R.  Co.  v.  Hetheringtori,  83  111.  510; 
L.  S.  &  M.  S.  Ry.  Co!  v.  Borlink,  2  111.  App.  427;  W.,  St.  L 
&  P.  Ry.  Co.  V.  Thompson,  10  111.  App.  271,  and  15  111.  App. 
117.  The  court  properly  modified  appellant's  first  instinic- 
tion,  and  committed  no  error  in  refusing  the  other  offered. 

For  the  error  of  the  court  in  giving  the  instruction  above 
quoted,  the  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Heversed  and  remanded-. 
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Thomas  Beady 

V. 

Kate  Converse, 

Preponderance  of  Evidence — Instruction  to  Jury  as  to  T>€termi7iing, 

While  it  is  not  strictly  accurate  for  the  court  to  tell  the  jury  that  they 
are  "  not  to  determine  the  preponderance  of  evidence  from  the  number  of 
witnesses,"  instead  of  telling  them  that  they  were  not  bound  to  so  deter- 
mine the  preponderance,  yet,  under  the  circumstances  of  the  case  at 
bar,  this  court  holds  that  such  instruction  did  not  constitute  reversible 
error. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  Forrest  F.  Cooke,  for  appellant. 

Mr.  M.  J.  Dougherty,  for  appellee. 

Mr.  Justice  Lacey.  The  appellee  was  a  boarding  house 
keeper  in  the  city  of  Galesburg  and  boarded  the  son  of  ap- 
pellant, John  Brady,  at  a  stipulated  rate  per  week  till  the  bill 
ran  up  to  a  considerable  amount,  which  was  reduced  by 
payments  by  John  to  the  sum  of  the  recovery,  $54.  There 
is  no  dispute  about  the  furnishing  the  board  by  appellee  or 
the  amount  of  the  bill  and  recovery.  The  contention  on 
the  part  of  appellee,  the  plaintiff  below,  was  that  the  ap- 
pellant, Tliomas  Brady,  came  to  her  place  of  business  and 
took  dinner  and  engaged  board  for  his  son,  John,  and 
agreed  to  stand  good  for  it;  and  that  she  gave  the  credit  to 
him  and  furnished  the  board  in  consideration  of  the  prom- 
ise. The  claim  of  appellee  was  fairly  sustained  by  her 
own  testimony  and  that  in  corroboration,  of  her  servant, 
Mrs.  Lizzie  Van,  both  of  whom  testify  clearly  that  appellant 
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engaged  the  board  for  his  son  before  the  latter  commenced 
boarding  at  appellee's  house.  The  appellant,  however, 
testified  that  he  was  at  dinner  but  did  not  make  the  con- 
tract as  claimed  and  did  not  see  appellee  at  the  time,  and 
that  John  was  already  boarding  with  appellee.  Appellant 
was  corroborated  by  the  testimony  of  Morley,  who,  at  the 
time,  was  in  partnership  with  appellant  in  Galesburg  in  the 
beer  business,  and  they  had  John  employed  at  $50  per 
month,  and  that  he  did  not  hear  the  conversation  testified 
to  by  appellee  and  Mrs.  Van.  John  Brady  testified  he  con- 
tracted for  the  board  himself  and  had  been  boarding  at  ap- 
pellant's before  his  father  was  there  at  dinner;  was  not  in 
the  house  at  the  alleged  conversation.  A])])  ilee  denied 
making  a  contract  \vith  John  for  the  board.  Westphal 
testified  that  John  went  to  board  with  appellee  at  the  time 
appellant  and  Morley  went  into  business.  Appellee  also 
testified  that  Morley  got  up  and  went  out  of  tlie  room  when 
she  had  her  talk  with  ap|)ellant.  This  was  the  substance  of 
all  the  evidence  and  is  clearly  enough  to  support  the  verdict. 
The  appellant  comi)lains,  however,  of  the  first  instruction 
given  by  the  court  for  appellee,  viz.: 

"  The  jury  are  instructed  that  as  to  the  contract,  you  are  in- 
structed that  although  you  are  not  to  find  for  the  plaintiff 
unless  she  makes  out  her  contract  with  Thomas  Brady  by  a 
preponderance  of  evidence,  still  you  are  not  to  determine 
the  preponderance  of  evidence  from  the  number  of  witnesses, 
but  from  the  kind  and  quality  of  the  evidence  produced,  and 
you  are  to  weigh  tlie  evidence  in  the  light  of  all  ^''our  com- 
mon sense  and  every  day  experience.  " 

The  instruction  api^ears  to  be  a  little  inaccurate  in  telling 
the  jury  it  was  "  not  to  detennine  the  preponderance  of  the 
evidence  from  the  number  of  witnesses. "  The  court  should 
have  told  the  jury  that  it  was  not  bound  to  so  determine 
the  preponderance,  instead  of  saying  it  should  not.  But  the 
balance  of  the  instruction  was  good  law  and  gave  the  jury 
a  sure  guide  as  to  the  proper  rule  without  regard  to  the 
number  of  the  witnesses,  and  we  think  removed  any  danger 
of  the  jury  being  misled  by  the  inaccurate  portion  of  the 
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instructions.  Besides,  there  were  more  witnesses  in  ap- 
I)ellee's  favor  as  to  the  making  of  the  contract  with  appellant 
at  the  dinner  table,  than  in  the  latter's  favor,  unless  Morley 
can  be  considered,  and  then  the  number  would  be  equal,  so 
no  harm  could  be  done  by  such  an  error. 

As  to  John  and  Westphal,  they  were  witnesses  only  to 
other  circumstances,  and  could  only  be  classed  as  corroborat- 
ing, and  could  not  be  regarded  in  the  same  light  as  those 
present.  These  only  testified  to  circumstances,  and  the  last 
clause  of  the  instruction  tells  the  jury  to  give  full  weight  to 
the  kind  and  quality  of  the  evidence,  w^ich  cover  all  cir- 
cumstances. In  view  of  the  condition  of  the  evidence  and 
taking  the  instruction  as  a  whole,  we  do  not  see  how  it  was 
possible  that  the  jury  could  have  been  misled  by  it. 

Seeing  no  reversible  error  in  the  record,  the  judgment  is 
affirmed. 

Judgment  affirmed. 


The    Chicago,    Burlington  &  Quincy  Kailroad 

Company 

V. 
C.    L.    HiNES. 

RaUroada— Negligence  of— Personal  Injuries— Darnages— Anguish  of 
Mind  of  Sentimental  Character  not  Proper  Eletnent  of— Railroads, 

It  is  the  settled  rule  of  law  in  this  State  that  in  actions  for  damages 
resulting  from  personal  injuries,  damages  may  be  recovered  for  the  pain 
and  anguish  of  mind  caused  by  the  personal  injury;  yet  it  is  not  the  law 
that  anguish  of  mind,  wholly  sentimental,  arising  trom  a  contemplation 
of  a  disfigurement  of  person,  can  be  considered  by  the  jury  for  the  pur- 
pose of  increasing  the  amount  of  the  verdict. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 
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Messrs.   Williams,    Lawkence  &   BAkcROFi  and   O.  F. 
Price,  for  appellant. 

Messrs.  J.  A.  McKenzie  and  George  N.  Hamilton,  for 
appellee. 

Mr.  Justice  Eacey.  On  the  17th  October,  1890,  the  ap- 
pellee was  engaged  in  hauling  coal  from  the  cars  of  the  ap- 
pellant to  the  pottery  yard  of  the  Pottery  Co.,  in  Monmouth, 
Illinois.  While  so  engaged  in  loading  the  coal,  the  car  on 
which  he  was  at  work  was  struck  by  the  locomotive  at- 
tached to  the  fast  mail  train  of  appellant,  striking  the  car 
before  appellee  was  able  to  jump  oflf.  The  appellee  was 
thrown  up  as  high  as  the  smoke  stack,  as  he  testified,  and 
was  seriously  injured.  The  collision  was  caused  by  a  mis- 
placed switch,  which  ran  the  fast  mail  train  into  the  coal  car, 
with  the  result  as  stated.  The  evidence  tended  to  show  ^that 
appellee  was  carried  home  on  a  stretcher  with  a  plaster  of 
paris  bandage  on  his  leg  and  arm;  that  he  was  confined  to 
bed  six  or  seven  weeks;  that  the  doctor  attended  him 
oflf  and  on  until  2d  of  April  following;  that  he  suffered  pain 
during  the  time  and  has  used  a  cane  since  he  laid  aside  his 
crutches;  that  his  knee  occasionally  gives  w^ay;  that  he 
can't  grip  together  with  his  right  hand  and  can  not  lift 
with  it;  that  while  he  was  earning  $2  a  day  at  the  time,  he 
had  earned  nothing  since.  It  appeared  also  that  api)ellee 
had  had  pneumonia  for  the  last  six  or  seven  weeks  and  spent 
in  bed  two  or  three  days;  when  he  got  out  was  not  able  to 
bear  much  weight  on  his  feet,  but  he  supposed  the  bones 
were  knit.  The  aj^pellee,  since  the  injury,  had  sawed  wood  at 
home  and  split  a  little.  The  doctor  who  dressed  the  wounds, 
Marshall,  testified  that  appellee  had  a  scalp  w^ound,  a  flesh 
wound  near  the  elbow  on  left  arm;  a  fracture  of  the  right 
'  leg  below  the  knee,  a  fracture  of  the  large. bone  of  the  fore- 
arm, and  a  partial  dislocation  of  the  ubia.  The  opinion  of 
this  doctor  was  that  appellee  would  not  have  the  full  use  of 
his  arm,  same  as  though  it  had  not  been  injured;  that  his 
leg  was  not  in  bad  shape.    It  was  a  fraction  of  an  inch  short, 
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but  this  would  not  interfere  with  his  ability  to  walk  and 
work.  His  wrist  would  improve  with  time  and  exercise; 
the  more  exercise  the  more  improvement;  the  fracture  in  the 
wrist  appeared  perfectly  knitted,  but  would  never  be  as  use- 
ful as  before  the  injury;  but  the  doctor  was  of  opinion  that 
api^ellee's  symptoms  were  due  to  the  lack  of  exercise.  It 
appears  from  the  testimony  of  Dr.  Halliday,  who  attended 
appellee,  that  the  bone  in  the  leg  was  united  all  right  in  six 
weeks,  and  that  on  K'ovember  27th,  f ollo%ving  the  injury,  he 
had  an  attack  of  pneumonia,  and  after  that  he  had  dropsy  in 
right  arm  and  in  right  leg,  in  face  and  left  limb,  and  in  April 
had  influenza  or  grippe.  His  recovery  was  slow,  he  had  so 
many  back-sets.  The  doctor  further  testified  appellee  had 
headache  the  first  day  or  so  after  the  injury;  he  had  headache 
in  April,  and  that  was  characteristic  of  that  disease,  the 
grippe.  It  was  the  opinion  of  Dr.  Cooper  appellee  would 
be  able  to  resume  his  work  in  two  years;  in  the  meantime 
he  could  do  light  manual  labor,  and  his  injured  leg  was 
about  half  an  inch  shorter  than  the  other..  The  testimonv 
of  the  three  other  physicians -sworn,  was  in  substance  that 
while  appellee  would  never  recover  completely,  that  within 
a  year  and  a  half  or  two  years,  he  would  be  able  to  resume 
his  ordinary  work. 

The  jury  trying  the  case  found  a  verdict  in  appellee's  favor 
and  assessed  his  damages  at  $5,000,  upon  which  judgment 
was  rendered  for  appellee. 

The  case  is  brought  here  and  reversal  asked  on  several 
errors  iassigned.  It  is  not  contended  that  there  was  not  suf- 
ficient negligence  chargesible  to  appellant  in  i^  servants  leav- 
ing the  switch  open,  to  justify  recovery  and  assessment  of 
damages,  or  that  there  was  any  negligence  on  appellee's  part 
to  bar  recovery.  The  only  errors  complained  of  are  that 
the  damages  found  by  the  jury  were  excessive,  that  the  court 
allowed  improper  evidence  to  be  given  to  the  jury  on  the 
appellee's  part,  and  that  the  court  erred  in  refusing  to  give 
appellant's  ninth  and  tenth  offered  instructions,  and  modified 
and  gave  as  modified  his  second  and  fourth  instructions. 

The  questions  and  answers  complained  of  were  propounded 
to  and  answered  by  the  appellee,  and  are  as  follows  : 
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"  Q.  Now,  I  will  ask  you  in  addition,  you  said  you  had 
suffered  pain,  great  pain,  etc.,  but  in  addition  to  what  you 
have  stated  as  a  matter  of  damage,  is  there  anything  addi- 
tional you  have  suJBf ered  ?  A.  Yes,  sir.  Q.  What  is  it  l 
A.  Many  things  make  me  feel  bad  when  I  look  at  my  leg 
and  think  I  have  to  be  lame  all  my  life;  it  makes  me  feci 
bad.  Q.  That  makes  you  feel  bad  when  you  think  of  it  ? " 
This  last  question  was  objected  to  by  appellant's  counsel  at 
the  time,  but  the  court  overruled  the  objection  and  allowed 
it  to  be  answered,  to  which  the  proper  exception  was  taken. 
Then  appellee  answered:  "  Yes,  sir,  I  carry  the  cane  in  my 
right  hand  all  I  can;  I  can  use  it  some."  The  court,  however, 
refused  to  allow  the  appellee  to  put  an  estimate  in  dollars 
and  cents  on  this  item  of  damages,  but  left  it  to  the  jury. 

The  instructions  asked  for  and  refused  in  connection  with 
this  evidence  were  the  ninth  and  tenth.  The  tenth  was  in 
reference  to  this  point,  and  to  this  effect :  "  He  (appellee)  is 
not  entitled  to  compensation  for  the  injury  and  pain  to  his 
feelings  from  the  contemplation  of  himself  as  a  crippled  man, 
if  such  is  the  proof  as  to  his  condition,  and  the  testimony  of 
the  plaintiff  as  to  such  mental  pain,  not  resulting  from  the 
bodily  injury,  is  not  to  be  considered  by  you  in  detennining 
the  amount  of  the  plaintiff's  damages."  The  ninth  refused, 
was  substantially  the  same.  These  instructions  were  unobjec- 
tionable in  other  features.  The  court  also  modified  appel- 
lant's second  and  fourth  instructions  and  gave  them  as 
modified.  The  modification  of  each  of  those  instructions 
allowed  recovery  for  damages  for  the  same  class  of  mental 
suffering  as  testified  to  by  appellee  and  refused  them  as 
offered,  where  they,  as  originally  framed,  excluded  them.  We 
are  of  the  opinion  the  court  erred  in  allowing  the  evidence 
complained  of  in  modifying  the  appellant's  second  and 
fourth  instructions,  and  in  refusing  the  ninth  and  tenth 
refused  instructions  offered  by  the  appellant.  While  in  this 
State  it  is  a  well  settled  rule  of  law  that  damages  may  be 
allowed  in  cases  like  this  for  the  pain,  suffering  and  anguish 
of  mind  caused  by  the  personal  injury,  yet  We  are  not  aware 
of  any  case  and   none  has  been  shown  us,  holding  that 
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anguish  of  mind,  wholly  sentimental,  arising  from  a  con- 
templation of  a  disfignrement  of  person,  can  be  considered 
for  the  purpose  of  swelling  such  damages.  The  words, 
pain  and  anguish  of  mind,  are  used  in  a  popular  sense  to 
denote  such  as  may  arise  from  any  cause,  and  are  not  neces- 
sarily restricted  to  that  arising  from  personal  injury.  But 
the  legal  meaning  of  such  words  found  in  the  reports  of 
decided  cases  in  this  State,  as  will  plainly  appear  from  their 
reading,  confines  such  meaning  of  the  words  to  such  pain 
and  anguish  of  mind  as  occur  necessarily  and  spontaneously 
from  any  injury  of  or  shock  to  the  nerves  of  sensation,  or 
such  pain  and  anguish  as  remain  during  the  continuance  of 
the  original  and  exciting  cause  and  arising  therefrom.  But 
where  the  injury  only  comes  about  by  reflection  or  con- 
templation, then  in  a  legal  sense  it  is  not  caused  by  the  in- 
jury, but  arises  from  and  is  produced  by  a  combination  of 
circumstances  other  than  the  injury.  The  amount  and  in- 
tensity of  suffering  of  this  character  depends  to  a  large  de- 
gree on  the  character  and  feelings  of  the  individual.  While 
a  small  and  insignificant  disfigurement  might  cause  intense 
disgust  and  mental  suffering  in  the  minds  of  one  individual, 
the-  same  defect  would  cause  none  at  all  in  another.  The 
la^v^  regards  supposed  injuries  to  sentimental  feelings  of  this 
character  as  too  remote  and  speculative  to  allow  it  as  an 
element  of  damages  in  cases  where  no  malice  exists. 

In  cases  for  defamation  of  character  and  the  like,  where 
malice'is  the  gist  of  the  action,  a  wider  scope  is  given  for 
measurement  of  damages.  We  therefore  think  the  court 
erred  in  the  particulars  above  noted. 

The  appellant  complained  as  to  the  amount  of  damages. 
We  think  there  is  good  cause  for  such  complaint.  While 
the  injuries  were  quite  severe  and  doubtless  appellee  suf- 
fered much  pain  on  account  of  them,  we  can  not  but  think 
that  the  verdict  was  much  too  large.  The  appellee  was  not, 
in  all  probability,  so  injured  but  that  in  a  few  years,  two  or 
three  at  most,  he  could  have  resumed  his  ordinary  occupa- 
tion with .  substantially  the  same  success  as  before.  Five 
thousand  dollars  is  a  very  large  sum  of  money  and  very  few 
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men  in  appellee's  condition  ever  accumulate  the  half  of  that 
sum  during  their  entire  lives.  Verdicts  in  all  cases  ought  to 
be  reasonable,  and  based  and  assessed  on  principles  of  equity. 
If  the  injury  had  been  wilfully  inflicted,  the  case  would 
have  been  quite  different,  and  Jarger  damages  might  be 
allowed  with  propriety.  We  can  not  but  think  that  the 
damages  were  unduly  enhanced  on  account  of  the  erroT  oi 
the  court  in  the  allowance  of  the  evidence  above  refetreA 
to,  and  the  modification  of  appellant's  instructions,  aad  in 
refusing  others. 

The  judgment  of  the  court  below  is  therefore  reversed 
and  the  cause  remanded. 

Judgment  reversed  atid  re^nand^d* 


Dominic  Morley  et  al. 

V. 

Ina  C.  Moulton, 

Dram  Shop  Act— Loss  of  Support— Death  of  Plaintiff's  Hushand— 
Whether  Sale  ContHbuted  Sufficiently  to  Deceased's  Intoxication  to  Rc^^- 
der  Defendants  Liable — Instructions. 

In  an  action  brought  under  the  Dram  Shop  Act  to  recover  damage  ^^^ 
furnishing  liquor  to  plaintiif 's  husband,  whereby  he  became  into:xicated 
and  lost  his  life,  to  the  injury  of  plaintiffs  means  of  support,  where  the 
evidence  showed  that  deceased  had  drunk  heavily  at  a  saloon  otbertiian 
defendants',  and  left  it  a  question  of  doubt  whether  what  defendants  fur- 
nished him  in  any  appreciable  degree  caused  his  intoxication,  this  coon 
holds  that  it  was  error  for  the  court  to  instruct  the  jury  that  if  the  Hq^^' 
sold  deceased  by  defendants  in  any  part  caused  his  intoxication,  i*  ^'^^ 
sufficient  to  render  them  liable.  To  render  such  persons  liable,  the 
liquor  sold  by  them  must  have  contributed  to  the  intoxication  ^  ^ 
appreciable  and  essential  degree. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Knox  County?  ^^^ 
Hon.  John  J.  Glenn,  Judge,  presiding. 
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Mr.  Forrest  F.  Cooke,  for  appellants. 


Mr.  J.  A.  McKenzie,  for  appellee. 


Mr.  Justice  Harker.  Appellants  appeal  from  a  judg- 
ment of  $2,000,  recovered  by  appellee  in  a  suit  under  the 
Dram  Shop  Act  for  furnishing  liquor  which  caused  the  intoxi- 
cation and  death  of  her  husband,  William  Moulton.  The 
evidence  shows  that  Moulton,  in  company  with  one  Ben 
Steack,  between  jBve  and  six  o'clock  in  the  evening,  took 
one  drink  (the  first  one  of  the  daj')  at  the  saloon  of  Gardt, 
in  Galesburg,  111.  After  remaining  there  some  fifteen  min- 
utes they  repaired  to  the  saloon  of  one  John  Moore,  w^here 
they  remained  some  four  hours,  drinking  during  their  stay 
there  eight  or  ten  times  of  very  strong  intoxicants.  After 
leaving  Moore's  they  went  to  Morley  "s  saloon,  where  they 
again  drank,  and  to  the  saloon  of  Gardt,  but  whether  they 
again  drank  at  Gardt's  is  a  matter  of  some  doubt.  While 
in  a  verv  drunken  condition  the  two  men  started  for  the 
yards  of  the  G.  B.  &  Q.  K.  K.  Co.,  at  Galesburg,  in  search  pf 
a  train  to  reach  home  on.  They  became  separated,  and 
while  wandering  through  the  yards,  Moulton  was  run  over* 
by  a  train  and  killed.  While  there  is  some  uncertainty  as 
to  whether  more  than  the  first  drink  was  obtained  at  Gardt's, 
there  is  none  as  to  the  fact  that  the  intoxication  of  Moulton 
Avas  caused  almost  entirely  by  the  hot  punch  and  whisky 
furnished  him  at  the  saloon  of  John  Moore.  Appellee  and 
her  counsel  have  allowed  Moore  to  escape  liability,  by  de- 
clining to  sue  him  in  connection  with  appellants,  and  have 
elected  to  call  upon  appellants  alone  to  respond  in  damages 
for  the  loss  sustained  to  her  means  of  support  in  the  death 
of  her  husband.  While  she  had  the  legal  right  to  do  so, 
however  unjust  it  may  appear  to  a  fair  mind,  before  she 
could  compel  them  to  so  respond,  it  devolved  upon  her  to 
show  that  the  liquor  furnished  by  appellants  had  in  an  aj)- 
preciable  degree  caused  the  intoxication  of  her  husband. 

In  view  of  the  doubt  necessarily  arising  from  the  testi- 
mony as  to  whether  the  liquor  furnished  by  Gardt  caused 
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in  an  a}>preciable  degree  the  intoxication  Avliieh  ^loulton 
was  laboring  under  at  the  time  he  met  his  death,  it  was 
highly  iini)ortant  for  the  jury  to  be  accurately  instructed 
on  this  branch  of  the  case.  They  were  instructed,  among 
other  things,  that  it  was  sufficient  to  render  Gardt  liable  for 
them  to  believe  that  the  liquor  furnished  by  him  had  in  amj 
])art  caused  the  intoxication  of  Moulton.  This  Avas  an  en- 
largement of  the  statute,  and  opened  to  the  jury  a  very  wide 
field  for  speculation.  The  instruction  in  eflfect  allowed  a 
verdict  against  Gardt,  although  the  liquor  furnished  by  him 
had  caused  the  intoxication  of  Moulton  only  in  an  infin- 
itesimal degree.  To  make  him  liable,  the  liquor  furnished 
by  him  must  have  contributed  to  the  intoxication  in  an 
appreciable  and  essential  degree.  His  act  in  that  reganl 
must  have  stood  so  close  to  the  catastrophe  by  which 
appellee  was  deprived  of  the  support  of  her  husband,  as  to 
make  it  an  efficient  aid  in  that  unfortunate  result.  Chase 
V.  Kenniston,  76  Maine,  209;  Steel  v.  Thompson,  42  Mich. 
304.  We  are  of  the  opinion  that  the  first  and  second  instruc- 
tions given  for  appellee  are  erroneous.  We  see  no  other 
error  committed  by  the  court  during  the  progress  of  the 
trial,  and  do  not  desire  to  express  any  opinion  as  to  the 
merits  of  the  controversv. 

For  the  error  indicated  the  judgment  will  be  reversed  and 

the  cause  remanded. 

Reversed  and  remanded. 


45    306 
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AuTiiuR  T.  Bartels  et  al. 

V. 

The  People  of  the  State  of  Illinois,  for  use,  etc. 


Principal  and  Surety— Cleric  of  Court — Action  of  Debt  on  Bond  of— 
False  Certificate  of  Acknowledgment — Mortgagee  a  Party  to  the  Fraud 
— No  Defense  as  Against  Assignee — Pleading. 


In  an  action  of  debt  upon  the  bond  of  a  clerk  of  a  Probate  Court,  to  re- 
cover damages  for  injury  done  plaintiff  by  the  execution  of  a  false  cer- 
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tificate  of  acknowledgment  to  a  mortgage  b^'  the  clerk,  the  plaintiff  being 
an  assignee  of  the  mortgagee,  this  court  holds  that  the  fact  that  the  mort- 
gagee, plaintiffs  assignor,  assisted  in  the  execution  of  the  fraud,  was  no 
defense. 

[Opinion  filed  December  12, 1892.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Charles  Blanohakd,  Judge,  presiding. 

Mr.  M.  T.  Moloney,  for  appellants. 

That  the  doctrine  of  estoppel  attaches  to  a  case  of  this 
kind  would  seem  to  be  unquestionable.  The  conduct  of  the 
mortgagee  has  all  the  elements  and  characteristics  of  what 
goes  to  constitute  an  estoppel  in  pais.  Our  Supreme  Court 
say,  in  the  38th  111.,  in  the  case  of  Smith  v.  Newton,  at  p.  235: 
"  A  much  broader  scope  has  been  given  to  the  doctrine  of 
estoppels  in  pais  in  this  country  and  in  England,  than  for- 
merly obtained,  and  have  established  that  whenever  an  act  is 
done,  or  a  statement  made  by  a  party,  which  can  not  be 
contradicted  or  contravened  without  fraud  on  his  part  and 
injury  to  others,  whose  conduct  has  been  influenced  by  the 
act  or  admission,  the  character  of  an  estoppel  will  attach  to 
what  would  otherwise  be  mere  matter  of  evidence,  and  it 
Avill  become  binding  upon  a  jury,  even  in  opposition  to  proof 
of  a  contrary  nature.  2  Smith's  Leading  Cases,  542.  As  was 
said  by  the  court  in  DazeU  v.  Odell,  3  Hill  (N.  Y.),  219,  in 
order  to  create  an  estoppel  in  pais,  or  equitable  estoppel,  as 
now  understood,  there  must  be  an  admission  intended  to 
influence  the  conduct  of  the  man  with  whom  the  party  is 
dealing,  and  actually  leading  him  into  a  line  of  conduct  which 
must  be  prejudicial  to  his  intci^est,  unless  the  party  estopixnl 
be  cut  off  from  the  power  of  retraction." 

With  reference  to  estopjxjls  mj^^f //.«?,  or  equitable  est()]>- 
pels,  of  course  the  doctrine  is  laid  down  that  so  far  as  they 
affect  real  estate  such  can  only  be  interposed  in  a  court  of 
equity ;  but  that  rule  has  no  application  to  the  case  at  bar. 

The  doctrine  of  estoppel  in  pais  is  based  upon  a  fraudu- 
lent purpose  and  a  fraudulent  result.     There  must  be  deeep- 
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tion  on  one  side  and  acquiescence  therein  on  the  other.  In 
a  word,  first,  the  actions  or  attempts  made  must  have 
been  designed  to  influence,  and  did  influence,  the  conduct  of 
another;  second,  that  the  party  had  been  fully  apprised 
of  his  rights  at  the  time  he  made  admissions  or  acted  in 
such  manner,  for  which  he  is  sought  to  be  estopped.  Of 
course  there  is  a  class  of  cases  which  hold  that  no  estoppel 
will  arise  in  the  absence  of  actual  fraud,  unless  in  a  case 
where  the  purchaser  was  destitute  of  all  actual  knowledge 
of  the  true  state  of  the  title,  and  also  of  the  means  of  ac- 
quiring such  knowledge. 

In  the  case  at  bar  the  mortgagee,  Ravens,  falsely  repre- 
sented to  the  officer  that  the  man  whom  he  introduced  to 
him  was  Alva  B.  Goodrich;  that  he  knew  it  to  be  false  at 
the  time  he  made  the  statement ;  that  he  was  not  in  deetl 
and  in  fact  Alva  B.  Goodrich,  but  some  other  and  different 
person.  lie  falsely  represented  to  him  that  he  was  the 
owner  of  the  land  in  question,  and  that  he  knew  it  to  be 
false;  that  Bartels,  relying  on  his  actions  and  conduct  took 
the  acknowledgment  in  question,  in  the  manner  in  which 
he  did;  that  such  false  and  fraudulent  representations  made 
by  a  party  in  interest  inducing  a  certain  line  of  conduct  on 
the  part  of  another,  estops  him  from  now  alleging  the  con- 
trary. See  Mills  v.  Graves,  38  111.  455;  Smith  v.  Newton, 
38  111.  230;  Davidson  v.  Young  et  al.,  38  111.  146. 

Again,  let  me  call  the  court's  attention  to  another  feature 
of  this  case  which  would  seem  to  me  conclusive  as  against 
the  rights  of  the  mortgagee,  or  anybo<ly  claiming  through 
the  mortgagee  in  this  cause.  If  I  am  right  in  my  conten- 
tion that  the  assignee  of  the  mortgagee  stands  in  no  better 
position  than  the  mortgagee  did,  then  the  law  requiring  an 
officer,  when  taking  an  acknowledgment  to  a  mortgage 
deed,  to  certify  that  the  mortgagor  is  personally  known  to 
him,  can  be  designed  to  protect  the  mortgagee  only  from 
any  departure  from  the  strict  letter  of  the  law.  He  is 
the  party  and  only  party  that  can  be  injured  by  the  act  of 
the  officer,  in  not  strictly  complying  with  the  law,  because, 
certainly,  his  assignee  must  look  out  for  any  defenses  that 
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might  be  interposed,  because  of  the  misconduct  of  his 
assignor,  the  mortgagee.  Now,  then,  if  this  statute  is  de- 
signed for  the  protection  of  the  mortgagee,  can  not  he  waive 
his  rights  in  relation  to  this  matter  J  He  is  the  only  party 
interested,  and  if  he  goes  to  the  omcer  and  tells  the  officer 
in  express  words,  that  he  is  ready  and  willing  to  accept  an 
acknowledgment  of  the  kind  indicated  by  himself,  he  loan- 
ing the  money  at  the  time,  there  ought  to  be  no  good  reason 
why  he  should  not  have  the  privilege  of  waiving  any  law 
designed  for  his  benefit. 

Messrs.  Mayo  &  Widmer  and  D.  B.  Snow,  for  appellees. 

"  It  is  well  settled  that  where  the  law  imposes  on  a  public 
officer  the  performance  of  ministerial  duties,  in  which  a  pri- 
vate individual  has  a  special  and  direct  interest,  the  officer  will 
be  held  liable  to  such  individual  for  any  injury  which  he  may 
proximately  sustain  in  consequence  of  the  failure  or  neg- 
lect of  the  officer  either  to  perform  the  duty  at  all  or  to 
perform  it  properly."  Mechem's  Public  Officers,  Sec.  Q64:, 
and  notes. 

It  is  no  defense  to  such  an  officer,  upon  whom  the  law  has 
imposed  the  positive  duty  of  performance,  that  he  was  mis- 
taken as  to  the  nature  or  extent  of  his  obligation,  or  that  he 
acted  in  entire  good  faith  and  with  honest  intention  to 
do  his  duty.  Amy  v.  Supervisor,  11  Wall.  (U.  S.)  136; 
Mechem's  Public  Officers,  Sec.  670. 

Counsel  inquire :  "  Can  a  person  having  money  to  loan, 
by  his  false  and  fraudulent  statements  induce  an  officer  to 
do  an  act  not  strictly  in  the  manner  in  which  the  law 
requires  it  to  be  done,  and  then  take  advantage  of  his  own 
false  and  fraudulent  representations,  repudiate  his  own  con- 
duct, and  recover  as  if  he  was  an  innocent  party  ? "  We  an- 
swer, perhaps  he  could  and  perhaps  he  could  not.  That 
question  is  not  presented  by  this  reaord.  Ravens,  the 
person  alleged  to  have  made  these  false  and  fraudulent  rep- 
resentations, is  not  seeking  either  to  repudiate  his  own 
conduct  or  to  recover  in  this  action. 

The  question  concedes  that  an  innocent  party  may  re- 
cover, and  the  beneficial  plaintiff  is  that  innocent  party. 
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Counsel  add :  "  If  the  mortgagee,  or  the  person  loanini^ 
the  money,  under  the  above  state  of  facts,  can  not  recover 
of  tlie  officer  or  his  sureties,  tlie  afjsignee  of  the  mortgage 
stands  in  no  better  jKJsition. " 

Let  us  see.  It  is  souglit  to  apply  the  doctrine  of  estoppel 
in- pah  to  the  mortgagee  (Ravens),  and  it  is  urged  in  effect 
that  the  assifirnment  of  tlie  mort<j:a":f'  and  note  in  some  wav 
carries  with  it  to  the  assignee  this  estoppel. 

A  series  of  tales,  divided  into  chapters  and  marked  pleas, 
tell  the  court  how  the  nauo-htv  Ravens  belabored  the  un- 
susj^cting  officer  by  smooth  and  enticing  lies  to  make  and 
subscribe  a  certificate  of  acknowledgment  which  he  (the 
officer)  knew  to  be  false  in  every  word  and  line,  and  thus 
to  openly  and  knowingly  violate  the  law,  for  he  was  bound 
to  know  that  the  statute  absolutely  prohibits  him  from  tak- 
ing and  certifying  any  acknowledgment,  "  unless  the  ]>er- 
son  offering  to  make  the  acknowledgment  shall  be  ])ei*son- 
ally  known  to  him  to  be  the  real  jx^rson  who  and  in  M'husc 
name  such  acknowledgment  is  proposed  to  be  made.''  1 
Stiirr  &  C.  111.  Stats.,  Chap.  30,  Sec.  25. 

JFr.  Justice  Cartwrigitt.  This  is  an  action  of  debt 
brought  by  the  people  for  the  use  of  Cornelia  A.  Munson, 
against  Arthur  T.  Eartels  and  the  sureties,  upon  his  official 
bond  as  clerk  of  the  Probate  Court  of  La  Salle  Countv. 
The  court  sustained  a  demurrer  to  the  declaration  and 
rendered  judgment  for  costs  against  Cornelia  A.  Munson, 
for  whose  use  the  suit  was  brought.  That  judgment  wtis 
affirmed  by  this  court  and  the  case  is  reported  in  38  III. 
App.  428.  An  appeal  was  prosecuted  to  tlie  Supreme 
Court,  w^here  it  was  held  that  the  facts  stated  in  the 
declaration  were  sufficient  to  constitute  a  breach  of  the 
bond,  and  the  judgments  of  this  court  and  the  Circuit  Court 
were  revereed,  and  the  cause  was  remanded  to  the  Circuit 
Court  for  further  proceedings.  People  for  use  of  if unson 
V.  Cartels  et  al.,  opinion  filed  June  15,  1891,  K.  £.  Rep. 
Vol.  27,  page  1091. 

When  the  case  went  back   to  the  Circuit  Court,  the 
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demurrer  to  the  declaration  was  overruled,  the  declaration 
was  amended  by  changing  the  name  of  the  beneficial 
plaintitf  to  Cornelia  A.  Munson  Goldthwaite,  because  of  her 
marriage,  and  4in  additional  count  was  filed  differing  only 
from  the  original  counts  particularly  descril)ed  in  the 
opinion  of  the  Supreme  Court,  in  that  it  alleged  that  the 
mortgage  and  note  were  purchased  by  the  beneficial  plaint- 
iff from  Kavens,  the  mortgagee.  A  great  many  pleas 
were  filed  by  appellants.  There  was  a  plea  of  non-  est 
fcK^tum^  a  plea  that  Ah^  B.  Goodrich  did  not  own  the 
mortgaged  land,  and  a  plea  denying  the  forgery  of  the  note 
and  mortgage,  and  upon  these  plctus  issues  were  made.  .  The 
remaining  volume  of  matter  filed  as  pleas  consisted  of  isub- 
stantial  repetitions  in  the  various  pleas  of  the  same  aver- 
ments. These  pleas,  admitting  that  the  note  and  mortgage 
were  forgeri'es,  and  that  the  certificate  of  Bartels  was  false, 
sought  to  defend  the  action  on  the  ground  that  he  was  mis- 
led into  siting  the  false  certificate  of  acknowledgment 
of  the  mortgage,  by  the  false  and  fraudulent  misrepre- 
sentations of  George  W.  Ravens,  who,  it  is  alleged,  intro- 
duced the  person  who  personated  Alva  B.  Goodrich,  the 
supposed  mortgagor,  and  assured  Bartels  that  such  person 
was  Goodrich,  whereupon  I^artels,  acting  in  good  faith, 
made  the  false  certificate.  In  some  of  the  pleas  it  was  al- 
leged that  Kavens  had  in  his  hands  as  agent  for  the  bene- 
ficial plaintiff,  for  the  purpose  of  loaning  the  same,  the 
moneys  paid  for  the  note  and  mortgage.  To  all  these  pleas 
deniurrers  were  sustained,  either  on  demurrer  thereto,  or  by 
carrjang  back  demurrers  of  apj)ellants  to  replications  filed 
to  such  pleas.  A  jury  was  waived,  and  on  a  trial  by  the 
court  the  issues  were  found  for  plaintiff,  and  the  debt  was 
found  $5,000,  and  the  damages  were  assessed  at  S3,2tl:0.()0, 
and  judgment  was  entered  for  the  debt  to  be  discharged  on 
payment  of  the  damages.   • 

The  only  question  presented  to  the  court  on  this  appeal 
relates  to  the  action  of  the  Circuit  Court  in  sustaining  de- 
murrers Uo  the  pleas  as  above  stated.  It  is  claimed  that  the 
court  was  in  error,  on  the  ground  that  if  liavens  induced  the 
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perfonnance  of  the  wrongful  act,  he  could  not  recover 
damages  for  the  performance  of  it,  and  that  Mrs.  Goldthwaite 
occupies  no  better  position  as  his  assignee  than  he  would 
occupy  if  the  suit  had  been  brought  by  him.  The  position 
is  not  tenable.  Averments  that  Ravens  exercised  such  peF- 
suasive  powers  as  to  induce  Bartels  to  make  a  false  certificate 
will  not  avail  as  a  defense.  If  the  party  personating  Good- 
rich was  introduced  hy  Ravens  and  the  assurance  was  given 
as  averred,  it  would  afford  no  excuse  for  the  certificate. 
The  statute  pointed  out  the  way  in  which  Bartels  should 
have  acted  in  that  event,  and  the  form  of  certificate  of  ac- 
knowledgment to  be  made.  The  statute  protects  persons 
dealing  with  property,  affected  by  the  instrument  acknowl- 
edged, against  a  violation  of  the  statute.  It  was  averred  in 
the  declaration  that  Mrs.  Goldthwaite  was  deceived  and  in- 
jured by  the  certificate  of  acknowledgment  made  by  Bartels, 
which  was  false,  and  made  in  violation  of  the  statute.  This 
was  not  a  claim  which  Ravens  had,  and  which  passed  to  her 
by  the  assignment.  It  was  neither  property,  nor  a  right  in 
property  transferred  to  her  by  Ravens  by  means  of  the 
assignment.  She  was  the  only  one  who  was  alleged  to  have 
suffered  an  injur}'-  in  consequence  of  the  unlawful  act,  and 
her  right  to  recover  for  that  injury  was  not  derived  through 
Ravens. 

No  argument  is  made  in  support  of  the  pleas  alleging  that 
Ravens  had  money  belonging  to  Mrs.  Goldthwaite  to  loan, 
and  that  he  made  the .  false  representations  as  her  agent. 
They  may  therefore  be  regarded  as  abandoned;  but  it  is  clear 
that  the  alleged  false  representations  of  identity  of  an  indi- 
vidual were  not  within  the  scope  or  ap])arent  scoi)e  of 
authoritv  of  one  intrusted  with  funds  to  loan,  and  that  such 
representations  would  affoitl  no  defense  for  making  an  ad- 
mittedly false  certificate  in  violation  of  oflicial  duty. 

The  pleas  to  which  demurrers  were  sustained  presented 
no  defense  to  the  declaration.  The  judgment  wiH.  be 
affirmed. 

Judginent  affirmed. 


Second  Distbict— May  Term,  1892.        313 


Aultman  &  Co.  v.  Johnson.' 


C,  Aultman  &  Co. 

V. 

Charles  Johnson. 

Sales — TTarvester— Warranty — Machine  To  Be  Returned  If  Not  Satis- 
factory— Breach— Failure  to  Return, 

Plaintiflfs,  through  their  agent,  sold  to  the  defendant  a  harvester,  and 
warranted  it  in  writing  to  do  satisfactory  work.  In  case  it  did  not  do 
satisfactory  wotk,  the  vendee  was  to  return  it  to  the  place  where  it  was 
received.  On  trial  the  machine  proved  unsatisfactoiy,  but  tlie  vendee 
failed  to  return  it  as  agreed-  In  an  action  for  the  purchase  price,  this 
court  holds  that  as  appellee  had  failed  to  return  the  mac^hine,  and  no 
waiver  of  that  condition  was  shown,  the  breach  of  warrantv  did  not  con- 
stitute  a  complete  defense  to  the  action,  but  could  only  be  set  up  in 
mitigation  of  damages. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
John  J.  Glenx,  Judge,  presiding. 

On  the  Tst  of  June,  1888,  the  appellee  ordered  from  ap- 
pellants, through  their  agent,  E.  T.  Kenney,  of  Galesburg,  a 
harvester,  for  which  he  was  to  pay  §150,  as  follows  :  $100 
in  an  interest-bearing  note,  with  security,  and  §50  in  an  old 
machine. 

The  order  was  subject  to  a  warranty  appearing  on  the 
back  of  it  in  the  following  language : 

"  The  machine  herewith  oj*dered  is  warranted,  with  proper 
usage  and  management,  to  work  as  well  as  any  first-claSs 
machine,  made  for  the  same  puri)ose.  If,  in  one  day's  trial 
it  does  not  perform  as  above,  the  purchaser  agrees  to  notify 
C  Aultman  &  Co.,  and  tlie  agent  within  named,  and  allow 
them,  time  to  get  to  the  machine  and  remedy  the  defect,  if 
there  be  any  (if  it  be  of  such  a  nature  that  a  remedy  can  not 
be  suggested  by  letter),  the  purchaser  rendering  nec*essary 
and  friendly  assistance.    If  the  machine  can  not  be  made 
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to  fill  the  warranty,  it  sliall  be  returned  by  the  ])urchaser  to 
the  place  where  received.  More  than  one  day's  use  of  said 
machine  shall  be  considered  an  acceptance  of  it;  and  this 
warranty  shall  not  be  binding,  if  the  machine  shall  be 
delivered  before  settlement  shall  have  been  made  for  it  as 
stipulated." 
C.  Aultman  &  Co.  were  the  manufacturers  of  the  Buckeye 

•r 

Harvester,  and  E.  T.  Kenney  was  their  general  agent,  at 
Galesburg,  111.  The  machine  was  shipped  to  Cliarles  John- 
son, at  Williamsfield,  and  was  by  him  received  from  the 
depot,  then  taken  home,  and  was  set  up  by  one  llodgman^ 
who  was  working  for  Kenney;  Johnson  assisted.  In  about 
a  week  afterward,  Johnson  started  to  cut  his  field  of 
twenty-five  acres  of  rye;  he  cut  twice  around  the  field,  but 
took  all  the  afternoon  to  do  so,  as  the  machine  kept  .choking. 
The  next  day  they  tried  the  machine  all  the  forenoon,  and 
it  then  worked  no  better,  but  just  about  the  same  as  the  day 
before.  That  afternoon  Johnson  went  to  Galesburg,  and 
complained  to  Kinney  that  the  machine  would  not  work, 
and  on  the  next  day  Kenney  sent  one  Callender,  an  expert, 
to  fix  and  put  the  machine  in  running  order.  Callender 
made  some  changes,  and  tried  it  without  satisfactory  results. 
It  choked  up  continually,  and  an  hour  was  consumed  in 
cutting  one  round.  Johnson  then  told  Callender  that  he 
was  satisfied  it  would  not  work,  and  that  he  would  have 
nothing  more  to  do  with  it.  Johnson  on  the  same  day 
bought  another  machine. 

A  few  days  afterward  the  following  letter  was  received 
by  Johnson  from  Kenney : 

"  Galesburg,  III.,  July  14,  1883. 
Charles  Johnson,  Truro,  111. 

"  Dear  Sh:  Mr.  Callender  is  in  and  reports  that  you 
refuse  to  settle  for  the  Buckeye  binder,  or  to  hitch  on  and 
give  it  a  trial  with  the  Woods;  consequently,  I  hereby  notify 
you  that  the  machine  is  youi^s,  and  that  I  shall  proceed  to 
collect  for  it  by  law,  unless  settled  for  at  once. 

Yours,  etc., 

E.  T.  Kenxey." 
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Johnson  did  not  execute  his  note  or  deliver  the  old  binder, 
as  provided  in  the  order,  but  has  always  treated  the  matter 
as  being  no  binding  contract  of  purchase  on  him.  The 
machine  has  remained  in  the  field,  where  left  by  him  and 
Callender  on  the  last  dav  it  was  tried. 

This  suit  was  instituted  to  recover  the  price  of  the  machine, 
and  resulted  in  a  verdict  for  appellee  and  a  judgment  against 
appellants  for  costs. 

Messrs.  J.  A.  McKenzie,  for  appellants. 

\ 
Messrs.  Williams,  Lawrence  &  Bancroft,  for  appellee. 

Mr.  Justice  IIarker.  The  order  for  the  harvester,  for 
the  price  of  which  this  suit  was  brought,  was  obtained  from 
appellee  by  one  Stater,  a  soliciting  agent,  working  under  the 
general  agent  of  appellants  at  Galesburg.  A  ppellee  defended 
u))on  the  ground  that  the  harvester  did  not  fill  the  warranty 
given,  and  that  he  was  under  no  obligation  to  keep  it.  In 
addition  to  the  contention  that  appellee  refused  to  give  the 
machine  a  fair  trial  on  the  day  the  expert  undertook  to  fix 
and  ojierate  it,  counsel  for  appellants  contend  that  appellee's 
defense  should  not  prevail,  because, 

1.  The  machine  was  delivered  and  used  before  settlement. 

2.  More  than  one  day's  use  of  the  machine  was  had  by 
ap]>ellee,  which  amounted  to  an  acceptance  under  the  war- 
ranty. 

3.  Appellee  did  not  return  the  machine  to  Williamsfield, 
the  pl£KJ«  where  received,  as  he  agreed  to  do  if  it  did  not 
fill  the  warranty. 

We  are  satisfied  from  the  evidence  that  the  machine  did 
not  fill  the  warranty,  and  that  it  was  given  a  fair  trial. 
Appellants,  by  the  contract  of  their  agent,  waived  the  condi- 
tion that  the  warranty  should  not  be  binding  if  the  machine 
Was  delivered  before  settlement. 

We  do  not  think  there  was  more  than  one  day's  use  of 
the  machine  by  appellee.  The  evidence  shows  he  tried  it 
durinor  the  afternoon  of  one  dav  and  the  forenoon  of  the 
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next.  Applying  the  familiar  rule,  "  The  law  knows  no 
part  of  a  day,"  counsel  for  apj^ellants  insist  the  machine 
was  used  two  days.  This  rule  is  a  good  one  in  the  court 
house,  but  will  hardly  work  in  farming.  In  the  meaning 
of  the  Contract  before  us,  the  half  of  one  day  and  the  half 
of  the  next  amount  to  but  one  whole  day. 

Appellee  engaged  to  return  the  machine  to  Williamsfield 
if  it  could  not  be  made  to  fill  the  warranty.    It  is  quite 
clear  he  was  in  no  position  to  insist  upon  the  warranty, 
unless  he  had  either  so  returned  it  or  been  excused  from  so 
doing.     Such  excuse,  he  contends,  was  furnished  in  the  let- 
ter of  the  general  agent,  Kenney,  of  July  14,  1888.    We 
think   not.     To  illustrate:    A,  living  in  a  country  town, 
orders  goods  from  a  firm  in  Chicago,  agreeing  to  return  the 
goods  at  his  own  ex{)ense  if  not  of  the  kind  and  quality 
ordered.     On  receiving  the  goods  he  finds  thej''  are  not  of 
the  quality  ordered,  notifies  the  Chicago  firm  and  refuses 
to  accept  them.    The  firm  replies  by  letter  that  the  goods  are 
of  the  quality  ordered;  that  they  are  his  goods,  and  that  unless 
settled  for  at  once  they  shall  proceed  to  collect  by  law.    Is 
A  thereby  relieved  from  a  performance  of  his  agreement  to 
return  the  goods  at  his  expense  if  not  of  the  quality  ordered  ? 
Can  he  retain  the  goods,  or  turn  them  out  to  waste  and 
entirely  defeat  a  recover}''  by  showing  that  they  were  not 
of  the  quality  ordered  ?    The  illustration  is  a  parallel  to  the 
case  at  bar.     There  can  be  no  application  to  this  case  of  the 
rule  of  law  that  where  the  party  to  whom  the  payment  of 
money  or  the  delivery  of  property  was  to  be  made,  notifies 
the  party  whose  duty  it  was  to  pay  or  deliver  that  the  same 
will  not  be  received,  such  refusal  is  a  waiver  of  tender  and 
performance.      Ap])ellee  had  not  been  notified   that  the 
machine  would  not  be  received  at  Williamsfield.     The  letter 
of  Kenney  can  not  be  given  such  an  interpretation.    It 
merely  notified  him  that  Kenney  considered  him  as  having 
accepted  the  machine,  and  that  unless  settled  for  at  once 
he  would  ])roceed  against  him.     To  this  letter  appellee  did 
not  deign  to  reply,  but  allowed  the  machine  to  remain 
where  it  was  in  his  field.     To  make  his  defense  complete 
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against  the  plaintiffs'  claim  he  should  have  returned  the 
machine  to  Williamsfield.  Retaining  the  machine  in  his 
possession,  as  he  did,  when  sued  for  the  price  of  it,  he  could 
only  show,  by  way  of  defense,  breach  of  warranty  in  miti- 
gation of  damages.  In  this  view  of  the  case  it  is  tmneces- 
sarv  to  consider  the  other  errors  assimed. 

a.  O 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Chicago  Anderson  Pressed  Brick  Company  
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Frank  Sobkowiak.  \f^  '^^ 

Master  an d  Servant — Brick  Company — Negligence — Personal  Injuries 
— Caving  of  Clay  Bank—Order  by  Foreman — Instructions, 

1.  By  a  contract  of  employTnent,  the  employe  takes  upon  himself  jthe 
ordinary  hazards  of  the  basiness  as  conducted  imder  the  system  adopted 
by  his  employer. 

2.  The  fact  that  an  employer  conducts  his  business  by  a  method  that 
is  not  the  safest  possible  in  the  premises,  does  not  constitute  negligence, 
or  render  him  liable  to  an  employe  for  an  injury  received  in  the  course 
of  liis  employment;  but  for  the  employer  not  to  use  ordinary  care  that 
the  conduct  of  his  business  by  the  method  adopted  should  not  inflict  in- 
jury upon  such  of  his  employes  as  use  ordinary  care,  would  constitute 
negligence. 

3.  Where  a  servant  protested  against  going  imder  a  bank  of  over- 
hanging clay,  on  the  ground  that  it  was  dangerous,  but  was  positively 
ordered  by  his  foreman  to  go  under  the  same,  on  penalty  of  discharge  for 
disobcKiience,  and  obe5'ed  the  order  and  was  seriously  injured,  ?ield,  that 
a  finding  by  the  jury  that  he  was  not  guilty  of  negligence  was  justifi- 
able. 

4.  It  was  proper  for  the  court  to  refuse  to  allow  inquiry  whether 
there  was  any  contract  as  to  what  portion  of  the  judgment  plaintiff 
should  have  in  case  of  recoveiy. 

6.    Exceptions  to  instructions  examined  and  overruled. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  DoERANCE  DiBELL,  Judgo,  presiding. 
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Messrs.  Fowler  Bros,  and  Evans  &  Kelley,  for  ap|x?l- 
lant. 

Messrs.  Duncan  &  Gilbert  and  O'Conor,  Duncan  & 
Eckels,  for  appellee. 

Mr.  Justice  Cartwrigiit.  This  is  the  same  case  which 
has  been  before  this  court  twice  prior  to  this  appeal,  and 
which  is  reported  in  34  111.  App.  312,  and  38  lU.  App.  531. 
On  the  former  appeals  the  judgments  in  favor  of  appellee 
were  reversed  on  account  of  errors  in  the  instructions,  and 
because  of  the  verdicts  being  regarded  as  excessive.  The 
case  has  been  again  tried  on  the  same  issues  as  before,  and 
appellee  obtained  a  verdict  for  $8,500,  from  which  $2,500 
was  remitted,  and  the  court  after  overruling  a  motion  for 
a  new  trial  entered  judgment  for  $G,000. 

On  the  last  trial  there  was  some  contradiction  by  the 
superintendent  as  to  the  language  used  by  him,  but  in  our 
judgment,  the  facts  which  the  jury  would  be  justified  in 
finding  from  the  evidence  as  the  basis  of  their  action  in 
determining  the  liability  of  appellant,  were  as  follows :  In 
1887  appellant  was  procuring  clay  for  use  in  its  factorv^  at 
Chicago,  from  a  clay  bank  on  the  side  of  a  bluff  near  La 
Salle,  Illinois.  The  bank  had  been  opened  for  a  length  of 
several  hundred  feet,  and  its  face  at  the  place  in  question 
was  about  thirty  feet  high  from  the  level  of  the  pit  at  the 
bottom  to  the  top  of  the  bank.  The  mining  of  clay  was  com- 
menced at  the  foot  of  the  bluflf  and  carried  forward  into  the 
side  of  the  bluff,  leaving  the  bottom  of  the  pit  on  a  level 
with  the  gi'ound  outside.  The  clay  laid  in  strata,  and  that 
,  which  was  mined  and  shipped  to  Chicago  was  called  Xo,  1, 
and  was  about  ten  feet  in  thickness  from  the  bottom  of  the 
pit.  Above  this  was  about  twenty  feet  in  height  of  worth- 
less clay  and  dirt,  covered  on  top  with  stumps  and  a  growth 
of  shrubs  and  grass,  and  filled  near  the  top  with  roots. 
Ever  since  appellant  had  been  mining  this  clay  the  custom 
had  been  to  blast  or  otherwise  loosen  or  dig  out  the 
K^o.  1  clay,  and  when  sufficient  clay  had  been  taken  out. 
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the  bank  above  would  slide  down,  or  was  pried  off  or  blasted 
off,  throwing  it  down  on  the  floor  of  the  pit,  from  whence 
it  was  removed  as  worthless.  As  the  blasting  out  and  re- 
moval of  the  clay  from  beneath  progressed,  the  bank  above 
would  project  more  and  more  until  it  would  slide  down  or 
be  forced  off  by  .prying  or  blasting.  In  this  way  the  unde- 
sirable portion  was  disposed  of  from  below  and  was  not 
stripped  ojff  from  the  surface.  The  clay  when  mined  was 
loaded  into  dump  carts  and  hauled  to  canal  boats,  by  which 
it  was  taken  to  Chicago.  Appellee  commenced  to  work  at 
this  clay  bank  in  February,  1887,  and  worked  there  until  June 
2,  1887.  John  Keily  was  superintendent  of  the  work  and 
had  entire  charge  of  it.  He  hired  and  discharged  the  men, 
kept  their  time,  directed  and  controlled  their  work,  and  was 
the  only  officer  or  representative  of  appellant  exercising 
such  control,  or  present  where  the  work  was  carried  on.  On 
June  2,  1887,  the  clay  at  the  place  of  the  accident  had  been 
taken  out  so  that  the  bank  above  projected  about  ten  feet. 
On  ^e  day  previous  one  of  the  drivers,  Early,  refused  to 
drive  under  the  overhanging  bank,  and  Keily  told  him  to  go 
up  on  top  and  put  it  down.  Early  went  up  on  the  bank 
where  a  crack  had  been  opened  about  four  inches  wide 
between  it  and  the  hill,  but  it  was  held  from  falling  by 
roots  connecting  it  with  the  hill.  Early  tried  to  loosen  it 
with  a  crowbar,  but  was  ordered  by  Keily  to  come  down 
and  attend  to  his  cart,  and  did  so. 

Early  said  the  bank  would  cara3  down,  and  Keily 
said  it  would  not.  Earlv  returned  to  his  cart  but 
refused  to  drive  under  the  bank.  He  was  not  at  woi'k  at 
that  point,  but  he  would  not  drive  under  it  when  coming 
out.  On  June  2d,  at  the  noon  hoqr,  Michael  Boyle,  who  had 
charge  of  the  blasting,  fired  a  blast  in  the  clay  and  immedi- 
at^y  afterward  the  men  went  to  work.  Boyle  called 
Keilv's  attention  to  the  bank,  and  told  him  that  it  was  not 
safe,  and  that  he  had  better  take  the  bank  down  before  he 
put  any  men  under  there  to  work,  Keily  replied  that  he 
wanted  to  get  that  clay  out  before  the  surface  material 
should  come  down  and  dirty  all  the  clay;  that  he  could  get 
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plenty  of  men,  but  that  he  wanted  to  get  the  clay  out.  One 
cart  was  loaded  after  dinner,  and  Keily's  son,  who  was  driv- 
ing a  cart,  backed  up  at  the  spot  where  the  accident 
happened.  The  shovelers  were  standing  there  and  appellee 
was  among  them,  and  there  was  some  reluctance  manifested 
to  going  under  the  bank.  Keily  told  them  to  go  in  and 
to  hurry  up  and  load  up  the  carts.  The  custom  was  to  have 
one  shoveler  on  each  side  and  one  in  the  rear  of  the  cart. 
Appellee  commenced  shoveling  from  one  side  of  the  cart, 
and  there  was  a  difficulty  among  the  men  as  to  who  should 
go  behind  it,  there  being  two  at  the  side  where  appellee 
was.  Keily  told  appellee  that  his  place  was  behind  the  cart 
and  ordered  him  to  go  there.  Appellee  objected  on  account 
of  the  dangerous  condition  of  the  bank,  and  said  that  if  it 
should  come  down  it  would  kill  a  man.  Keily  assured  him 
that  the  bank  was  all  right,  and  appellee,  still  fearing  danger, 
went  behind  the  cart.  Keilv  had  told  his  son,  who  was 
driving  the  cart,  that  if  he  got  the  word  to  drive  out  he 
should  drive  out  quickly.  A])pellee  had  put  in  about  three 
shovels  of  clay  when  the  bank  fell.  Keily  gave  the  won! 
and  his  son  drove  out,  and  the  men  at  the  side  of  the  cart 
escai)ed,  but  the  bank  fell  on  appellee,  who  was  in  a  more 
dangerous  pos-ution,  and  he  was  seriously  injured. 

It  is  contended  by  appellant  that  the  conclusion  of  the 
jury  was  wrong,  for  the  reason  that  the  overhanging  bank 
was  one  of  the  usual  and  ordinary  conditions  arising  from 
the  manner  in  which  the  business  was  conducted,  and  was 
therefore  one  of  the  risks  of  the  employment  assumed  by 
appellee;  that  the  condition  of  the  bank  at  the  time  was 
known  to  appellee  and  that  what  was  said  by  Keily 
would  not  relieve  him  from  the  operation  of  the  rule.  It 
is  true  that  by  his  contract  of  employment  appellee  took 
upon  himself  the  ordinary  hazards  of  the  business  con- 
ducted according  to  the  system  adopted  by  appellant  If 
he  chose  to  accept  the  employment  or  to  continue  in  it  with 
knowledofe  of  such  hazards,  he  must  be  held  to  have  volun- 
tarily  encountered  them  and  must  bear  the  consequence. 
As  has. been  often  said,  "the  mere  relation  of  master  and 


r  i#*  •» 


Second  District — May  Term,  1892.         321 

Chicago  Anderson  Pressed  Brick  Co.  v.  Sobkowiak. 

^ 

servant  can  never  imply  an  obligation  on  the  part  of  the 
master  to  take  more  care  of  a  servant  than  he  may  be  rea- 
sonably expected  to  take  of  himself."  Appellee,  therefore, 
took  the  risk  of  injury  necessarily  resulting  from  the  mode 
of  mining  the  clay  in  use — by  removing  the  clay  until  the 
bank  above  would  slide  down  or  could  be  pried  or  blasted 
off.  That  risk  was  not  continuous,  nor  was  there  constant 
and  immediate  danger  on  account  of  it,  but  it  was  entirely 
absent  or  was  varied  in  degree  from  time  to  time  as  the 
work  was  done,  dependent  upon  the  excavation  and  the  extent 
to  which  it  was  carried  before  the  bank  above  was  removed. 
The  fact  that  appellant  conducted  its  business  in  that  way 
and  that  it  was  not  the  safest  wav,  would  not  constitute 
negligence  or  render  it  liable,  but  it  would  be  negligence 
for  appellant  not  to  exercise  ordinary  care  that  the  mining 
of  its  clay  by  the  system  under  which  it  was  conducted 
should  not  inflict  damage  on  those  who  used  ordinary  care 
in  working  under  that  system.  A  bank  overhanging  in 
some  degree  was  a  usual  incident  of  the  system  in  use,  but 
the  risk  on  that  account  was  shifting  and  variable,  depend- 
ing on  the  manner  in  which  the  control  and  superintend- 
ence of  Keily  was  exercised.  In  this  instance  the  system 
of  mining  was,  by  direction  of  Keily,  prosecuted  in  a  grossly 
negligent  manner,  to  an  extreme  apparently  far  more  dan- 
gerous than  the  ordinary  mode.  There  is  nothing  to  indi- 
cate that  the  usual  method  was  the  reckless  one  adopted  on 
this  occasion  of  continuing  the  excavation  in  the  face  of  the 
probability  of  serious  injury  to  the  men,  instead  of  removing 
the  bank  by  one  of  the  methods  of  prying  or  blasting  in  use  as 
a  part  of  the  usual  system  under  which  the  business  was  con- 
ducted. There  was  plainly  a  lack  of  ordinary  care  to  pro- 
vide that  unnecessary  damage  should  not  be  inflicted  on 
appellee  by  the  system  in  use.  He  had  assumed  the  inci- 
dental risks  attending  the  mining  of  clay  at  that  bank  by 
that  system,  but  on  this  occasion  a  greater  risk  of  the  same 
general  nature  as  the  ordinary  risks,  due  to  improper  and 
negligent  execution  of  the  system,  was  presented  to  him 
and  he  declined  to  encounter  it.    He  claimed  that  it  was 
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not  a  hazard  to  which  he  was  bound  to  expose  himself 
under  his  contract  of  employment.  If  he  had  voluntarily 
incurred  the  risk,  then  to  compensate  him  for  the  injurj' 
would  be  to  reward  negligence  on  his  jmrt;  but  it  was 
neither  of  his  own  will  nor  judgment  that  he  incurred  it. 
Keily  ordered  him  in  and  protested  that  it  was  safe  to  go 
in.  By  the  order\  and  assurance  appellant  directly  contrib- 
uted to  the  injury,  which  would  not  otherwise  h^ve  oc- 
curred. It  would  not  seem  reasonable  to  hold  that  appellee 
must  bear  the  consequences  of  the  risk  which  he  was 
directed  to  assume  and  was  unwilling  to  incur,  merely 
because  he  yielded  to  the  order  given  to  assume  it,  and  did 
not  take  upon  himself  the  responsibility  of  throwing  up  the 
employment  instead  of  obeying  the  order,  provided  he  was 
not  guilty  of  negligence  in  so  obeying  the  order.  If  he 
was  guilty  of  no  negligence  he  might  recover  for  the  injury 
consequent  upon  his  obedience.  This  is,  in  substance,  the 
rule  adopted  in  this  case  as  stated  in  38  111.  App.  531.       * 

Whether  he  was  guilty  of  such  negligence  involves  a  con- 
sideration of  all  the  circumstances.  It  is  to  be  remembered 
that  there  was  the  habit  of  obedience  as  well  as  the  dutv  of 
obedience  to  the  commands  of  Keily  acting  upon  the  mind 
of  appellee;  that  his  fears  were  allayed  to  some  extent  by 
Keily's  assurance,  aijd  that  he  would  naturally  assume  that 
tlie  order  was  given  in  good  faith,  and  that  Keily,  who  was 
presumably  his  superior  in  knowledge  and  judgment,  knew 
better  than  he  w^hether  the  bank  would  fall  before  the 
clay  could  be  got  out,  and  would  not  order  him  into  a  place 
of  actual  danger.  In  view  of  these  considerations  and  all 
the  circumstances,  we  think  there  was  no  negligence  on  the 
part  of  appellee  precluding  a  recovery. 

It  was  thought  on  the  former  appeals  that  the  damages 
allowed  were  so  excessive  as  to  require  reversals.  The  evi- 
dence on  the  last  trial  shows  that  appellee's  condition  was 
much  worse  than  at  the  earlier  trials.  By  the  accident  his 
nose  and  cheek  bone  and  the  bones  of  the  palate  were 
broken,  his  right  eye  was  seriously  and  permanently  injured, 
he  was  ruptured,  and  the  injury  resulted  in  curvature  of  the 
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spine,  which  has  become  greater  with  the  lapse  of  time.  He 
was  reduced  from  a  strong  man  of  180  or  185  pounds  to  135 
pounds  and  was  unable  to  do  ordinary  labor.  It  is  claimed 
that  the  evidence  of  a  worse  condition  rests  mainly  on  the 
testimony  of  J.  C:  Hatheway,  a  doctor  who  testified  in  the 
case,  whose  testimony,  it  is  urged,  was  of  a  partisan  and 
unreliable  character.  The  proof  in  that  respect  does  not, 
we  think,  depend  on  his  testimony  alone,  and  from  all  the 
evidence  we  are  satisfied  that  appellee's  condition  is  worse 
than  at  the  former  trials,  and  that  the  damages  are  not  so 
excessive  as  to  warrant  an  interference  with  the  verdict  on 
that  account. 

There  is  but  one  objection  made  to  the  ruling  of  the  court 
upon  the  admission  of  evidence,  and  that  is  that  the 
court  refused  to  permit  appellant  to  inquire  whether  there 
was  any  contract  or  understanding  as  to  what  portion  of 
the  judgment  appellee  should  have  if  a  judgment  should  be 
ipecovered.  In  this  there  was  no  error.  Stearns  v.  Reidy, 
135  lU.  119. 

No  instructions  were  asked  on  the  part  of  appellee.  Ap- 
pellant asked  twenty-six  instructions,  of  which  five  were 
refused,  and  after  modification  of  some  of  the  others,  the 
remaining  twenty-one  were  given.  The  questions  of  law 
involved  in  the  case  were  few  and  within  narrow  compass, 
and  the  instructions  given  were  largely  reiterations  of  the 
same  propositions  in  slightly  different  language.  They  were 
of  the  most  liberal  character  toward  appellant  and  pre- 
sented every  phase  of  the  law  to  which  it  could  be  entitled. 
Complaint  is  made  that  the  court  modified  some  of  these 
instructions  by  inserting  the  words  "  if  such  are  the  facts  " 
after  the  recitals  of  matters  of  fact  in  the  instructions.  It 
is  urged  that  the  court  thereby  required  the  jury  to  find  the 
facts  as  absolute  facts,  beyond  any  reasonable  doubt,  and  not 
merely  from  the  preponderance  of  the  evidence.  We  are 
unable  to  see  it  in  that  light.  Some  of  the  instructions 
were  long  and  involved  in  their  statements  as  to  facts,  and 
the  only  effect  of  the  modification  was  to  make  it  more  clear 
that  the  rule  of  law  depended  on  the  facts  being  so  found 
by  the  jury. 
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It  is  further  objected  that  the  court  modified  some  of  the 
instructions,  so  as  to  add  to  the  conditions  recited  in  the, 
instructions  under  which  the  jury  were  directed  to  find  for 
the  api^ellant,  the  further  condition  that  a  reasonably  pru- 
dent person  would  not  have  gone  into  the  clay  pit  at  the 
time  the  order  was  given.  Each  of  the  instructions  so  modi- 
fied purported  to  state  a  complete  defense,  and  directed  a 
finding  by  the  jury  if  the  facts  were  found  as  stated.  They 
undertook  to  state  what  facts  or  knowledge  on  the  part  of 
appellee  would  bar  a  recovery  on  account  of  negligence  on 
his  part,  either  because  he  knew  the  condition  of  the  bank 
and  the  probable  dangers,  or  because  he  omitted  to  require 
the  bank  to  be  made  safe,  or  to  protect  himself  against  it,  or 
to  report  its  condition.  As  requested,  they  told  the  jury,  in 
substance,  that  if  such  were  the  facts,  then  appellee  did  not 
exercise  the  ordinary  care  required  by  law  for  his  own 
safety. 

The  eighth  and  seventeenth  expressly  stated  that  if  certain 
facts  were  proven  then  appellee  did  not  exercise  reasonable 
and  ordinary  care  which  the  law  required  of  him.  It  was 
proper  to  add  the  modification  so  as  to  require  negligence 
to  be  found  as  a  matter  of  fact,  which  it  unquestionably  is. 
The  refused  instructions  were  all  rightly  refused.  The 
fourth  stated  that  if  apjxillee,  with  knowledge  of  the  con- 
dition of  the  bank,  continued  to  work  in  the  pit,  he  assumed 
all  the  risks.  It  ignored  the  order  of  Keily,  and  for  that 
reason  was  properly  refused.  The  twelfth  related  to  the 
question  of  fellow-servants,  and  all  that  was  good  in  it  was 
given  in  the  seventh,  eleventh,  thirteenth  and  fourteenth. 
Besides,  it  disregarded  Keily's  exercise  of  authority,  which 
was  the  only  fact  in  the  case  involving  their  relations.  It 
was  rightly  refused  also,  because  there  was  no  question  relatr 
ing  to  fellow-servants  in  the  case.  There  was  no  charge 
or  complaint  of  any  act  done  or  omitted  by  Keily  related  to 
his  duties  as  a  co-laborer  with  appellee.  The  act  complained 
of  was  the  wrongful  exercise  of  his  authority  as  superin- 
tendent of  the  men  and  the  work.  He  was  clothed  with 
authority  to  command  and  direct,  and  it  was  the  manner  in 
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which  he  exercised  such  authority  of  which  complaint  was 
made.  As  to  such  acts  he  was  not  a  fellow-servant  with 
appellee.^  C.  &  A.  R  R  Co.  v.  May,  Adm'x,  108  111.  288.  The 
eighteenth  instruction  singled  out  an  alleged  expression  of 
Keily  and  gave  it  prominence,  ignoring  all  evidence  of  other 
expressions  by  him,  and  was  rightly  refused.  The  twentieth 
was  long,  misleading,  involved,  and  inconsistent  with  itself, 
and  could  only  perplex  the  jury  and  work  confusion  if  given. 
The  twenty-sixth  instruction  was  refused  under  these  cir- 
cumstances. At  the  close  of  the  final  argument  at  5  p.  m., 
appellant's  instructions  were  not  ready,  and  the  court  at  the 
request  of  counsel  extended  the  time  for  presenting  them 
twenty  minutes  from  that  time,  to  have  them  run  through  a 
typewriter.  Court  was  adjourned  until  the  next  morning, 
and  twenty-five  instructions  were  finally  handed  to  the  judge 
at  8:20  p.  m.  The  one  in  question  was  presented  the  next 
morning  when  the  court  was  about  to  instruct  the  jury. 
The  court  showed  unusual  indulgence  and  favor  to  appellant 
in  the  extension  allowed,  and  it  has  no  cause  to  complain 
that  a  limit  was  finally  reached.  The  instruction  was  un- 
necessary in  some  features  and  bad  in  others.  The  require- 
ment it  contained  as  to  preponderance  of  evidence  was  given 
to  the  jury  in  the  third  and  sixth  instructions.  The  re- 
mainder of  the  instruction  stated,  in  substance,  that  if  Kelly's 
order  left  appellee  free  to  refuse  to  go  into  the  pit  to  wgrk 
until  the  bank  was  made  safe,  then  it  was  not  such  a  command 
or  coercion  as  would  make  appellant  liable.  There  was  no 
question  but  that  appellee  was  not  deprived  of  his  freedom 
and  might  have  refused  to  obey  and  left  the  employment, 
but  that  fact  alone  would  not  prevent  a  recovery.  The 
judgment  will  be  affirmed. 

Judgment  affirmed. 
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Charles  Bradley 

V. 

Andrew  B.  Claudon. 

Practice — Affldamt  Claimed  to  Have  Been  Made  Before  a  Notary  Who 
Was  an  Attorney  in  Case — Christmas,  Whether  Dies  Non  Juridicus. 

1.  On  appeal  from  an  order  denying  a  motion  to  set  aside  a  judgment 
entered  by  a  clerk  in  vacation  by  confession,  where  it  was  objected  tliat 
the  affidavit,  on  which  judgment  was  entered,  was  made  before  a  notary, 
who  was  also  an  attorney  in  the  case,  held,  that  the  record  failed  to 
show  the  identity  of  the  attorney  and  notary. 

2.  The  judgment  in  the  case  presented  was  not  void  because  entered 
by  the  clerk  on  the  25th  day  of  December,  a  legal  holiday. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Livingston  County; 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  B.  M.  Shaffner,  for  appellant. 

Messrs.  MoIlduff  &  Torrance,  for  appellee. 

Mr.  Justice  Lacey.  The  appeal  in  this  case  is  prosecuted 
f r9m  an  order  of  the  Circuit  Court,  denying  a  motion  of  ap- 
pellant to  quash  the  execution  and  set  aside  the  judgment 
rendered  by  confession  in  vacation  against  appellant  in  favor 
of  ap])ellee,  on  the  25th  day  of  December,  1891,  commonly 
called  Christmas;  it  was  for  $620  and  costs,  and  was 
entered  by  the  clerk  as  is  provided  by  statute  in  such  cases, 
Messrs.  Mcllduff  &  Torrance  appearing  for  the  appellee  in 
the  suit.  Execution  on  the  judgment  was  issued  on  the 
same  day.  On  December  31st,  the  appellant,  by  counsel, 
filed  his  motion  in  the  Circuit  Court  as  above  stated,  assign- 
ing as  a  reason,  which  was  filed  in  writing,  that  the  judg- 
ment was  entered  and  execution  issued  on  December  25, 
1891,  a  legal  holiday  under  the  statutes  of  this  State,  and 
because  of  other  irregularities  and  uncertainties  in  and 
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about  said  judgment  and  execution.  The  appeal  in  the  case 
was  taken  from  the  order  of  the  court  in  refusing  to  set 
aside  the  execution  and  judgment. 

One  of  the  points  made  in  this  court  for  reversal  of  the 
order  of  the  court  is,  that  the  aflB davit  of  the  appellee  to  the 
signature  to  the  note  and  power  of  attorney,  showing  that 
it  was  the  genuine  signature  of  appellant,  was  made  before 
E.  S.  Mcllduflf,  notary  public,  and  that  Mcllduff  was  one 
of  the  attorneys  who  represented  the  appellee  in  taking  the 
judgment.  The  name  of  the  firm  of  attorneys  who- repre- 
sented the  appellee  in  getting  the  confession  of  judgment 
was  Mclldujff  &  Torrance,  but  it  does  not  anywhere  appear 
that  the  Mcllduflf  who  acted  as  notary,  was  the  same  who 
acted  as  attorney.  It  is  not  disclosed  by  the  record  what 
the  christian  name  of  Mcllduff,  who  acted  as  attorney,  was, 
so  there  can  be  no  contention  that  the  identity  of  the  two 
men  should  be  inferred  from  identity  of  names.  All  the 
presumptions  should  be  in  favor  of  the  judgment.  Thomas 
V.  Mueller,  106  111.  36;  Joliet  Electric  Light  and  Power  Co. 
V.  Ingalls,  23  111.  App.  50.  Besides,  the  bill  of  exceptions 
fails  to  show  that  the  affidavit  was  ever  called  to  the  atten- 
tion of  the  court  below,  and  the  motion  negatives  the  idea 
that  such  a  point  was  relied  on  in  that  court.  We  will 
therefore  dismiss  that  point  without  further  comment.  The 
main  point  relied  on  in  the  court  below  was,  that  any  judi- 
cial or  ministerial  action  done  by  a  court  or  clerk  on 
Christmas,  it  being  a  legal  holiday,  was  absolutely  void. 
We  think  this  point  is  not  well  taken.  While  the  ques- 
tion has  never  been  passed  on  by  the  higher  courts  of  this 
State,  we  think  it  so  well  settled  by  adjudications  in  other 
States  and  in  the  text  books  that  such  days  are  not  like  the 
Sabbath,  dies  non  juridicus^  that  it  is  only  necessary  here 
to  refer  to  some  of  those  authorities ;  besides,  the  entering 
of  this  judgment  by  the  clerk  was  not  a  judicial  but  a  min- 
isterial act.  Campbell  v.  Goddard,  117  111.  256.  The  law 
seems  to  be  clear  that  the  holding  of  court,  or  the  transac- 
tion of  other  judicial  business,  on  a  legal  holiday,  unless 
prohibited  by  the  statute,  or  unless  such  holiday  be  on  the 
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Sabbathj  is  not  illegal,  and  not  even  if  the  statute  create  or 
make  those  holidays.  Euge  v.  State,  62  Ind.  383 ;  Dunlap 
T.  State,  9  Tex,  App.  179  (S.  C,  35  Am.  Eep.  736);  Pinder 
V.  State,  12  Tex.  App.  496;  Cabtree  v.  Whiteside,  65  Tex. 
Ill;  II.  E.  &  W.  Ky.  Co.  y.  Harding,  63  Tex.  162;  Ffesterv. 
State,  84  Ala.  432 ;  Babbitt  v.  State,  87  Ala.  61 ;  McVerry 
V.  Boyd,  57  Cal.  406 ;  Paine  v.  Fisco  (1886),  1  Penn.  Co. 
Eeports,  562;  State  v.  Eickcts,  74  N.  C.  187;  State  v.  Moore, 
104  X.  C.  743 ;  Eichardson  v.  Goddard,  23  Howard,  2S; 
Black  on  Judgments,  Yol.  1,  Sec.  182.  Lampe  v.  Manning, 
38  Wis.  673,  if  in  conflict,  is  based  on  a  statute  of  that  State, 
prohibiting  the  doing  of  any  business  in  any  of  the  courts 
in  that  State  on  legal  holidays.  Sec.  17,  Chap.  98,  Eevised 
Statutes  of  lU.  under  head  of  Negotiable  Instruments  (see 
E.  S.),  only  regulates  the  presentation  and  payment  of  such 
instruments  on  legal  holidays.  But  it  nowhere  attempts  to 
regulate  the  holding  of  courts  or  other  legal  business  on  a 
legal  holiday.  We  think  the  rule  too  well  established  to 
require  further  discussion. 

There  is  no  other  error  assigned.  There  being  no  error 
in  the  record  the  order  of  the  court  below  is  hereby 
affirmed. 

Order  affirmed. 


S.  P.  McDoLE 

V. 

Calvin  Simmons. 


Landlord  and  Tenant — Lease— Action  on — Verdict— Items  Inditded 
Not  SJioum  by  Evidence  to  Have  Been  Due. 

In  an  action  brought  to  recover  for  various  items  of  account  alleged  to 
be  due  under  the  provisions  of  a  lease,  this  court  holds  that  the  amount 
of  the  verdict  showed  that  it  included  several  items  not  shown  by  the 
evidence  to  be  due,  imder  the  provisions  of  tlie  instrument  sued  on. 

[Opinion  filed  December  12, 1892.] 
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Appeal  from  the  City  Court  of  Aurora,   Illinois;  the 
Hon.  R.  P.  Goodwin,  Judge,  presiding. 

Mr,  A.  C.  LriTLE,  for  appellant. 

Mr.  Randall  Cassem,  for  appellee. 

Mb.  JtisTioB  Caetwright.     This  is  a  suit  by  appellee 
against  appellant  to  recover  moneys  alleged  to  be  due  under 
the  provisions  of  a  lease,  by  virtue  of  which  appellee  occu- 
pied appellant's  farm,  and  also  for  board  of  one  Robert 
Jones,  and  for  work  of  a  team  and  repairing  a  bridge  at  a 
fish  pond  on  the  farm.     By  the  terms  of  the  lease  appellant 
was  to  have  three-fourths  and  appellee  one-fourth  of  the 
hay,  straw,  grain,  corn  and  other  crops,  and  of  the  increase 
of  stock  mentioned  in  the  lease  raised   on  the  farm,  in 
growth,  value  and  numbers.     The  bill  of  particulars  filed  in 
the  case  embraced  many  charges  and  was  made  up  mainly 
of  items  of  one-fourth  of  hay,  straw  and  grain,  and  of  in- 
crease in  growth,  value  and  numbers  of  stock,  which  it  was 
claimed  had  not  been  paid  to  appellee,  as  provided  in  the 
lease.     Appellant  disputed  these  claims  and  contended  that 
he  had  suffered  much  damage  by  the  neglect,  waste  and  bad 
management  of  appeUee  as  tenant.     Appellee^s  bill  of  par- 
ticulars amounted  to  $593.66,   and   on  a  trial  the  jury 
returned  a  verdict  in  his  favor  for  $461.14,  on  which  judg- 
ment was  entered.     An  examination  of  the  evidence  satis- 
fies us  that  even  if  the  jury  concluded  that  all  the  claims  of 
appellant  for  damages  were  unfounded,   they  allowed  to 
appellee  upon  his  charges  more  than  the  evidence  would  jus- 
tify.    It  will  be  sufficient  to  refer  to  enough  such  charges, 
not  sustained  by  the  evidence,  as  will  demonstrate  this  fact. 
Among  the  claims   of  which    evidence  was  given,  was 
one  of  $7  for  use  of  one  cow  and  increase  in  growth  and 
value  of  calf.     This  charge  was  founded  on  the  provision 
of  the  lease  that  appellant  was  to  put  twenty  cows  on  the 
farm  for  the  joint  use  of  the  parties.     The  lease  further  pro- 
vided for  bearing  losses  by  the  death  of  any  of  the  number. 
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but  did  not  make  appellee  an  insurer  that  the  cows  would 
stay  on  the  farm,  or  that  the  number  would  be  kept  good 
if  one  should  be  lost.  The  cows  were  put  on  the  farm 
as  agreed,  and  appellee  claimed  that  onp  disappeared  the 
next  fall.  He  testified  that  she  had  not  had  a  calf,  but  he 
thought  she  would  have  had  in  two  or  three  weeks,  and  if 
she  had  remained  on  the  fann  and  the  expectations  that  she 
would  produce  a  calf  had  been  realized,  he  would  have  made 
a  profit  of  which  he  ^vas  deprived  by  her  disappearance. 
The  cow  was  in  appellee's  possession  and  there  was  nothing 
to  charge  any  other  person  with  her  escape  if  it  was  a  fact. 
Appellant  was*  not  bound  to  keep  the  number  good,  and  the 
evidence  should  not  have  been  admitted.  There  was  a 
charge  of  $13.84  for  share  of  pasture  of  cattle  taken  in  the 
south  pasture  by  appellant.  Appellee  had  no  interest  in 
that  matter.  The  south  pasture  was  reserved  by  appellant 
except  as  to  the  right  to  have  Certain  farm  stock  in  it. 
Another  charge  was  $92.03,  a  share  of. money  received  for 
hogs.  The  evidence  clearly  proved  that  about  $42  of  this 
amount  was  paid  to  appellee,  and  it  tended  strongly  to 
prove  that  the  whole  charge  was  settled.  There  were  also 
charges  aggregating  about  $115  for  a  share  of  certain  stacks 
of  hay.  The  evidence  was  uncontradicted  that  appellant 
baled  the  hay  and  sold  it,  and  realized,  after  paying  expenses, 
$100.71,  one-fourth  of  which  would  belong  to  appellee. 
The  evidence  also  failed  to  sustain  the  charges  on  account 
of  straw.  Some  of  these  charges  must  have  been  allowed 
by  the  jury  in  order  to  make  up  the  amount  returned,  and 
the  judgment  is  therefore  reversed  and  the  cause  remanded. 

lieversed  arid  rem<inded. 


The  Tov7n  of  Fox 

V. 

The  Town  of  Bristol. 

Paupers — Support  of— Liability  of  Town — Duty  of  Supervisor  as  to 
Pauper  in  Another  Town  than  the  one  Responsible — Right  to  Remove, 
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If  a  town  supervisor,  upon  being  notified  of  the  presence  in  another 
town  of  a  pauper  for  whose  support  his  town  is  responsible,  at  once  pre- 
pares a  place  of  residence  in  his  own  town  and  offers  to  remove  the 
pauper  and  his  effects  to  such  residence,  and  the  pauper  refuses  to  go 
and  threatens  with  prosecution  any  one  attempting  to  compel  his  re- 
moval, then  the  town  will  not  be  responsible  to  any  other  town  for  the 
support  of  such  pauper  after  its  officers  have  been  notified  of  such  offer 
and  refusal. 

[Opinion  filed  December  12, 1892.] 

Appeal  from  the  Circuit  Court  of  Kendall  County;  the 
Hon.  C.  W.  Upton,  Judge,  presiding. 

Mr.  A.  C.  Little,  for  appellant. 

Messrs.  M.  O.  Southworth  and  J.  M.  Raymond,  for  ap- 
pellee. 

Mr.  Justice  Barker.  This  was  a  suit  by  the  town  of 
Bristol  to  recover  from  the  town  of  Fox  for  necessaries 
furnished  a  female  pauper  and  her  five  minor  children^  on 
tlie  ground  that  under  Sec.  16  of  the  Pauper  Act  she  was 
a  charge  against  the  town  of  Fox.  There  was  a  trial  by 
the  court  without  a  jury,  and  a  judgment  rendered  in  favor 
of  the  town  of  Bristol  for  $222.20  and  costs.  From  the 
record  here  filed  we  find  that  one  Arthur  Bell,  a  railroad 
section  laborer,  on  the  12th  of  August,  1889,  moved  with  his 
Avife  and  children  from  the  town  of  Fox,  where  they  had 
resided  for  some  five  vears,  into  the  town  of  Kendall.  On 
the  18th  of  March,  1890,  he  moved  to  the  town  of  Bristol. 
On  the  16th  of  May,  1890,  Bell,  while  intoxicated,  fell  from 
a  boat  and  was  drowned  in  Fox  river.  He  left  his  widow, 
Sarah  Bell,  and  five  minor  children  without  means  of  sup- 
port. The  widow  at  once  applied  to  the  supervisor  of  the 
town  of  Bristol,  who,  after  having  the  authorities  of  the 
town  of  Fox  properly  notified  that  the  woman  and  children 
Avere  paupers  and  chargeable  as  such  against  the  town  of 
Fox,  furnished  her  with  necessaries.  All  the  expenditures, 
whether  of  food,  clothing,  house  rent  or  medical  aid,  thus 
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made  up  to  the  15th  of  August,  1890,  were  met  and  paid  by 
the  town  of  Fox. 

We  further  find  from  the  record  that  the  supervisor  of  the 
town  of  Fox,  desiring  to  move  the  woman  into  his  own  town, 
provided  a  suitable  house  for  her,  notified  her  of  that  fact 
and  offered  to  move  her  and  her  effects.  She  refused  posi- 
tively to  move  or  allow  any  one  to  move  her,  and  threatened 
with  prosecution  any  one  who  should  attempt  it.  The 
supervisor  on  seven  different  occasions  made  such  offer  and 
also  notified  her  that  his  town  could  not  support  her  if  she 
persisted  in  living  in  the  town  of  Bristol.  We  further  find 
that  the  supervisor  of  the  town  of  Fox  notified  the  super- 
visor of  the  town  of  Bristol  and  all  persons  who  had  been 
furnishing  necessaries  to  the  woman  on  the  supervisor  s 
order,  of  his  offer  to  remove  her  and  her  refusal. 

The  liability  of  a  town  to  support  its  poor  is  purely  statu- 
tory. The  supervisor  of  the  town  is  ex  officio  overseer  of 
the  poor,  and  as  such  it  is  his  duty,  if  residii^g  in  a  town 
which  supports  its  own  poor,  when  notified  under  the  above 
quoted  section,  to  at  once  make  provisions  for  the  pauper 
and  pay  such  expenses  as  have  already  accrued.  In  doing 
so,  however,  his  powers  are  limited  and  he  can  go  no  further 
than  authorized  by  the  statute.  The  removal  of  the  pauper 
is  contemplated  by  the  statute.  If  he  refuses  or  neglects  to 
remove  him,  but  allows  him  to  remain  in  the  town  to  which 
he  has  recently  gone,  then  may  his  town  be  liable  for  aU 
necessaries  furnished.  But  if  he  at  once  provides  a  place  of 
residence  for  the  pauper  in  his  own  town  and  offers  to 
remove  him  and  his  effects  to  it,  and  there  support  him,  and 
the  pauper  refuse  to  go  and  threaten  to  prosecute  any  per- 
son who  shall  attempt  to  remove  him,  then  the  town 
will  not  be  liable  to  any  other  town  for  necessaries  fur- 
nished after  its  officers  have  been  notified  of  such  offer  and 
refusal.     Such  is  this  case. 

In  an  action  to  enforce  a  statutory  liability  it  devolves 
upon  the  plaintiff  to  show  all  facts  necessary  to  create  the 
liability,  and  in  a  case  of  this  kind  it  would  devolve  upon  the 
plaintiff  to  show,  not  only  that  the  person  supplied  was  a  pau- 
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per  needing  assistance,  but  that  the  town  sued  had  been  noti- 
fied, and  had  neglected  io  support  the  pauper.  The  town  of 
Pox  is  not  liable  unless  there  has  been  some  neglect  upon  t^e 
part  of  its  supervisor  to  discharge  the  statutory  duty  to  sup- 
port this  woman.  He  has  done  all  the  statute  contemplated 
he  should  do  to  relieve  his  town  of  liability.  He  paid  all 
bills  for  necessaries  furnished  before  the  15th  of  August, 
1890;  long  before  that  he  had  provided  for  her  a  house  in 
his  town  suitable  for  her  and  her  children  to  live  in,  and 
repeatedly  offered  to  remove  her  and  her  effects  to  it;  he 
notified  the  supervisor  of  the  town  of  Bristol  of  his  offer  to 
remove  her  and  her  refusal,  and  notified  him  that  his  town 
would  no  longer  support  her  while  she  lived  in  Bristol.  It 
was  not  necessary  to  relieve  his  town  from  liability  to  resort 
to  force  to  effect  her  removal  and  thereby  subject  himself 
to  a  threatened  prosecution.  By  refusing  to  go  to  the 
town  which  was  supporting  her,  after  suitable  provision 
for  her  support  there  had  been  made,  this  woman  termi- 
nated any  claim  for  support  as  a  public  pauper,  and  any  other 
town  or  person  afterward  furnishing  her  necessaries,  thereby 
obtained  no  right  of  action  against  the  town  of  Fox.  Under 
the  contention  of  counsel  for  appellee,  the  town  of  Fox 
would  be  liable  for  this  woman's  support,  if  she  insisted 
upon  living  in  Chicago,  preferring  the  whirl  and  excitement 
of  that  busy  metropolis  to  the  rural  ways  and  simple  man- 
ners of  the  denizens  of  Fox.  We  see  nothing  in  the  Pauper 
Act  indicating  a  legislative  intention  to  depart  from  the  old 
proverb,  "  Beggars  should  not  be  choosers."'  In  support  of 
our  views  we  cite  New  Salem  v.  Wendell,  2  Pick.  341; 
Backus  V.  Dudley,  3  Conn.  568;  Town  of  Ludlow  v.  Town  of 
Weatherfield,  18  Vt.  39. 

For  the  reason  that  the  record  shows  appellee  has  no 
cause  of  action  against  appellant,  the  judgment  will  be 
reversed,  but  the  cause  will  not  be  remanded. 

Judgment  reversed. 
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y^^*  William  A.  Poolepv 

V. 

Philany  Cristman  et  al. 

WiUs—Uiidue  Tnfluence— Testamentary  Capacity — Extreme  Age  and 
Physical  Infirmities  as  Affecting— Instruciiorvs— Evidence, 

Upon  the  submission  to  a  jury  of  the  question  of  the  validity  of  a  will, 
where  the  grounds  of  contest  were  undue  influence  and  testamentary 
incapacity,  and  the  court  told  the  jury  that  the  following  were  not 
grounds  for  inferring  undue  influence,  viz.,  "  that  the  beneficiaries  of  a 
will  are  those  by  whom  the  testatrix  was  surrounded  and  with  whom 
she  stood  in  confidential  relations  at  the  time  of  the  execution  of  the  will, 
or  the  fact  that  the  principal  beneficiaries  had,  for  years,  control  of 
her  estate,  or  the  fact  that  the  provisions  of  the  will  were  for  the  benefit 
of  such  persons,  or  may  seem  unreasonable,"  and  where  the  court  fur- 
ther told  the  jury  that  •*  great  age  and  weakness  and  bodily  infirmity 
would  not  render  the  testatrix  incapable  of  disposing  of  other  property 
as  she  saw  fit,"  held,  that  while  these  instructions  were  defective,  as 
tending  to  exclude  from  the  attention  of  the  jury  facts  which  it  was 
proper  for  them  to  consider  in  arriving  at  their  verdict,  yet,  as  othra*  por- 
tions of  the  instructions  materially  modified  them  and  correctly  stated 
the  law,  tliey  did  not  constitute  reversible  error. 

[Opinion  filed  December  12, 1892.] 

Appeal  from  the  Circuit  Court  of  De  Kalb  County;  the 
Hon.  Henry  B.  Willis,  Judge,  presiding. 

Messrs.  C.  A.  Bishop,  Caknes  &  Dunton,  and  T.  M. 
Cliffe,  for  appellant. 

Messrs.  Jones  &  Rogers,  and  Charles  E.  Fuller,  for 
appellees. 

Mr.  Justice  Lacey.  This  was  a  bill  in  equity,  filed  by 
the  appellant  against  Philany  Cristman  and  Louisa  C. 
Cristman,  legatees  of  the  purported  last  will  and  testament 
of  Margaret  Pooler  deceased,  their  mother,  and  Alonzo  Ell- 
wood,  the  administrator  of  the  estate  of  Margaret  Pooler, 
with  the  will  annexed,  appellees  in  this  case. 


Second  District— May  Term,  1892.        335 

Pooler  V.  Cristman. 

The  bill  charged  that  oh  the  23d  of  December,  1887,  Mar- 
garet Pooler,  now  deceased,  executed  a  written  instrument, 
purporting  to  be  *her  last  will  and  testament,  and  that  after- 
ward, on  April  15,  1891,  she  departed  this  life,  leaving 
surviving  as  heirs  at  law,  besides  appellant,  Philany  and 
Louisa  C.  Cristman,  both  widows;  that  Henry  Pooler,  hus- 
band of  Margaret  Pooler,  had  died  prior  to  her  death.  The 
purported  will  is  set  forth  and  shows  that  it  was  witnessed 
by  George  S.  Eobinson  and  Alonzo  EUwood,  and  that  the 
testatrix  bequeathed,  after  the  payment  of  all  her  just  debts 
and  funeral  expenses,  all  the  rest,  residue  and  remainder  of 
her  estate,  real  and  personal,  to  her  daughters,  Philany.  and 
Louisa  C.  Cristman  in  equal  shares,  share  and  share  alike, 
and  in  the  case  of  the  death  of  either  of  them  prior  to  her 
decease,  the  child  or  children  of  such  deceased  daughter 
to  take  the  share  such  deceased  daughter  would  take  if 
living;  and  the  said  Philany  and  Louisa  C.  Cristman  were 
nominated  executrixes  in  said  will,  without  being  required  to 
give  bond;  that  the  will  was  probated  in  the  County  Court  of 
said  county,  on  October  15,  1891,  and  the  two  executrixes 
nominated  in  the  will  refusing  to  qualify,  Alonzo  EUwood  was 
appointed  administrator  with  the  will  annexed.  The  bill 
then  charges  that  Margaret  Pooler,  at  the  time  of  making 
the  instrument  in  question,  had  not  sulBcient  capacity  to 
execute  the  same  on  account  of  her  dotage  and  mental  weak- 
ness, she  being  eighty-six  years  of  age,  and  in  fact  was  not  in 
a  testamentary  condition  of  mind ;  that  said  Philany  and 
Louisa  C.  Cristman  exercised  undue  influence  over  the  mind 
of  the  said  Margaret  Pooler,  and  induced  her  by  fraud  and 
intimidation  to  execute  the  said  instrument,  and  that  she 
was  under  improper  restraint  and  undue  influence  by  said 
acts.  The  bill  charges  that  the  inventoried  estate  of  Mar- 
garet Pooler,  deceased,  was  $5,557.62,  but  that  deceased  had 
property  not  inventoried  to  the  amount  of  $5,000  more, 
and  avers  her  estate  would  amount  to  about  $15,000  at  the 
time  of  her  decease.  The  appellees  answered  the  said  bill, 
denying  that  the  purported  will  was  procured  by  the  undue 
influence  of  appellees,  Philany  or  Louisa  C.  Cristman,  or 
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by  one  or  both  of  them,  and  averring  the  complete  mental 
capacity  of  the  deceased,  Margaret  Pooler,  to  execute  the 
will,  and  that  she  did  execute  it  with  her  own  free  will  and 
accord,  uninfluenced  by  any  one.  The  court  thereupon  made 
up  the  required  issue  of  fact  in  such  case,  to  wit : 

"  Is  the  writing  pix)duced  the  will  of  Margaret  Pooler?" 
This  issue  of  fact  was  tried  before  a  jury  in  due  form,  and 
it  found  the  issue  in  favor  of  the  appellees,  the  proponents  of 
the  will  The  court  thereafter  overruling  a  motion  for  a 
new  trial,  decreed  that  the  probate  of  the  said  will  in  the 
County  Court,  and  the  proceedings  thereunder,  be  and  the 
same  were  ratified  and  confirmed,  and  that  the  bill  be  dis- 
missed for  the  want  of  equity,  and  that  complainant  pay  the 
costs.  The  appellant  is  the  son  of  Margaret  Pooler,  and  the 
brother  of  the  daughters  Cristman. 

There  was  a  large  amount  of  evidence  offered  and  given 
to  the  jury  on  either  side,  some  thirty  witnesses  on  the  part 
of  the  appellees  and  nineteen  or  twenty  on  the  part  of  appel- 
lant, touching  the  testamentary  capacity  of  the  deceased, 
Margaret  Pooler,  The  evidence,  as  is  nearly  always  the 
case,  was  somewhat  conflicting,  but  after  a  reading  of  it  in 
full  we  are  of  the  decided  opinion  that  a  clear  preponde^ 
ance  of  it  is  in  favor  of  the  soundness  of  mind  of  the  testa- 
trix and  her  capacity  to  make  the  will,  and  that  the  appellant 
failed  to  show  any  undue  influence  exerted  on  the  mind  of 
the  deceased  by  her  daughters  Cristman.  The  subscrib- 
ing witnesses  both  fully  support  the  wiU  and  legal  capacity 
of  Mrs.  Pooler,  and  their  evidence  is  corroborated  by  nu- 
merous other  witnesses.  It  would  consume  too  much  time 
and  serve  no  useful  purpose  to  examine  the  evidence  in  detail, 
so  we  will  content  ourselves  by  announcing  our  conclusions 
in  general,  on  the  weight  of  the  evidence. 

The  appellant  complains  of  the  action  of  the  court  in  exclud- 
ing certain  evidence  offered  by  him,  and  also  of  the  giving 
instructions  one  and  ten,  for  appellees.  These  are  the  only 
alleged  errors  complained  of.  The  evidence  offered  by 
apjiellant,  and  rejected  by  the  court,  of  which  appellant 
complains,  was  the   will  of  Henry  Pooler,  through  which 
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Margaret  derived  her  estate,  for  the  purpose,  as  we  under- 
stand, of  showing  how  much  estate  Margaret  had.  We 
think  the  will  was  not  the  best  evidence  of  that  fact,  if  it  were 
a  material  matter.  The  settlement  of  it  in  the  Probate 
Court  would  be  the  proper  evidence  of  that  fact.  It  was 
not  very  material  to  show  the  exact  amount  of  Margaret's 
property,  as,  if  she  had  the  mental  capacity  to  make  a  will, 
the  amount  of  her  property  was  not  very  material,  and  it 
would  not  be  material  to  show  that  she  had  spent  a  consider- 
able portion  of  the  estate  coming  from  her  husband,  unless  it 
could  be  shown  in  some  way  that  she  had  squandered  her 
means  in  an  irrational  manner,  which  was  not  attempted. 
The  agreement  of  settlement  between  the  appellant  and  the 
appellees  of  matters  pertaining  to  the  father's  estate,  in 
which  Margaret  Pooler  relinquished  a  portion  of  her  claim 
against  the  estate  of  Henry  Pooler,  deceased,  was  foreign 
to  the  issue  being  tried.  If  this  offered  evidence  was  intended 
for  the  purpose  of  showing  that  Philany  and  Louisa  C. 
Cristman  had  exercised  undue  influence  on  Henry  Pooler, 
as  charged  in  the  bill,  in  the  execution  of  his  will,  and  that 
they  had  been  compelled  to  settle  by  the  threatened  suit  of 
appellant,  it  were  wholly  incompetent,  as  that  controversy 
had  nothing  to  do  with  this.  It  could  only  have  the  effect 
to  distract  the  minds  of  the  jury  from  the  real  issue  and  be 
trying  an  issue  not  involved.  We  will  now  proceed  to 
notice  the  instructions  complained  of  by  appellant  as  being 
erroneously  given  on  the  part  of  api)ellees.  They  are  the 
first  and  tenth,  and  are  alleged  to  be  erroneous  because,  as  is 
claimed,  they  take  from  the  jury  certain  facts  therein  enu- 
merated, from  which  mental  incapacity  might  be  inferred,  and 
are  misleading.  The  court  tells  the  jury  in  the  first  instruc* 
tion  given  for  appellees,  that  the  following  are  "  not  grounds 
for  inferring  undue  influence,"  viz.:  "  That  the  beneficiaries 
of  a  will  are  those  by  whom  the  testatrix  was  surrounded 
and  with  whom  she  stood  in  confidential  relations  at  the 
time  of  the  execution  of  the  will,  or  the  fact  that  the  prin- 
cipal beneficiaries  had  for  years  control  of  her  estate,  or  the 
fact  that  the  provisions  of  the  will  were  for  the  benefit 
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of  such  persons,  or  may  seem  unreasonable."  If  we  read 
only  thus  far  in  the  instruction  the  language  would  seem 
ambiguous,  though  not  positively  misdirecting,  in  the  respect 
that  it  leaves  it  doubtful  whether  the  court  intended  to 
exclude  these  facts  from  the  jury  as  evidence  to  be  consid- 
ered, or  whether  it  simply  meant  to  say  such  facts  would 
not  be  ground  of  themselves,  standing  alone  and  unaided 
by  other  evidence.  But  the  latter  part  of  the  instruction 
is  in  the  nature  of  a  proviso,  and  amounts  to  saying  that 
such  facts  are  not  grounds.  "  If  you  believe  the  testatrix  had 
sufficient  mind  and  memory  at  the  time  of  the  execution 
of  the  will,  etc.,  and  understood  the  business  in  which  she 
was  engaged,  etc.,  and  had  a  recollection  of  the  property 
she  meant  to  bequeath  and  of  the  persons  to  whom  she 
meant  to  bequeath  it,  and  if  she  executed  the  instrument 
voluntarily  and  of  her  own  free  will,  then  you  should  find 
the  paper  produced  in  evidence  is  the  will  of  Margaret 
Pooler."  Evidently,  if  these  last  enumerated  facts  were 
found,  then  the  first  enumerated  facts  are  not  grounds  from 
which  to  infer  undue  influence.  We  think  this  instruction 
is  not  in  itself  so  misleading  as  to  require  reversal,  especially 
in  view  of  the  full  and  complete  instructions  given  on  part 
of  the  appellant.    The  tenth  instruction  is  as  follows : 

"  You  are  further  instructed  that  the  mere  fact  that  a 
person  is  of  great  age  creates  no  presumption  against  the 
ability  of  such  person  to  dispose  of  property  l)y  deed  or  will, 
and  in  this  case,  although  you  mav  believe  from  the  evidence 
that  the  testatrix,  Margaret  Pooler,  at  the  time  of  executing 
the  paper  in  question,  was  of  about  the  age  of  eighty-six 
years,  and  suffering,  to  some  extent,  from  weakness  or  bodily 
infirmity,  yet  such  circumstances  would  not  render  her 
incapable  of  disposing  of  her  property  by  will  as  she  saw 
fit." 

The  latter  part  of  the  instruction  is  defective  in  not  saying 
tliat  "  such  circumstances  would  not  alone  render  her  inca- 
]>al)le  of  disposing  of  her  property  by  will  as  she  saw  fit/' 
While  the  instruction  is  not  drawn  with  the  care  it  should 
be,  we  can  not  think  the  jury  would  understand  that  thev 
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were  told  not  to  consider  the  age  of  the  testatrix  in  evidence 
as  a  circumstance  bearing  on  the  question  of  her  capacity  to 
make  a  will.  Kutherf  ord  v.  Morris,  77  111.  408.  But  the  court, 
on  the  part  of  appellant,  gave  his  eighth  and  ninth  instruc- 
tions, and  submitted  to  the  jury  thereby  to  find  incapacity 
to  make  a  will  from  "  mental  weakness  arising  from  bodily 
infirmity  or  old  age,"  etc.  This  was  the  same  in  both  those 
instructions,  and  thus  the  jury  could  see  that  under  all 
the  evidence  it  could  find  mental  incapacity  to  execute  the 
will  from  those  causes,  but  from  those  alone  it  could  and 
ought  not  to  do  so.  It  is  only  by  construction  and  infer- 
ence that  the  instructions  can  be  said  to  exclude  age  and 
other  facts  therein  named,  from  the  jury,  as  circumstances  to 
be  considered  in  determining  incapacity  and  undue  influence, 
and  in  that  condition  they  ought  to  be  considered  sufficiently 
explained  by  appellees'  instructions. 

We  can  not  see  how  there  could  be  any  serious  misunder- 
standing on  the  part  of  the  jury,  arising  from  those  instruc- 
tions given  for  appellees,  complained  of. 

We  think  substantial  justice  has  been  done  in  the  case 
and  therefore  the  decree  is  affirmed. 

Decree  affirmed, 

Mb.  Justice  Cartwrtght,  dissenting.  The  bill  in  this 
case  alleged  that  the  testatrix,  Margaret  Pooler,  was  inca- 
pable of  making  a  valid  will  on  account  of  mental  weakness 
consequent  upon  old  age  and  physical  infirmity,  and  also 
charged  the  exercise  upon  her  of  undue  influence,  by 
Philany  Cristman  and  Louisa  C.  Cristman,  the  benefici- 
aries under  the  will.  The  inquiry  before  the  jury  was  con- 
cerning these  averments  of  the  bill,  and  as  to  each  of  them 
the  evidence  was  conflicting.  It  was  proven  that  the  tes- 
tatrix was  a  widow,  eightj^-six  years  old  at  the  time  the 
will  was  made,  living  in  a  part  of  her  house  with  an  attend- 
ant who  cared  for  her  wants,  and  chiefly  occupied  in  smok- 
ing her  pipe  and  talking  with  her  attendant  and  others 
about  commonplace  matters  and  the  occurrences  of  her 
early  life.    The  chief  witnesses  in  support  of  the  will  and 
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of  her  general  mental  capacity  were  the  attorney  who 
drafted  the  will  and  the  person  who  took  the  attorney  to 
the  residence  of  testatrix  to  have  it  done.     Their  testi- 
mony was  much  weakened  by  evident  inability  to  recollect, 
arising  perhaps  from  impaired  memory,  and  also  by  differ- 
ences in  their  testimony  from  that  given  in'  the  County 
Court  at  the  time  the  will  was  admitted  to  probate.    One  of 
them  was  also  discredited  by  the  testimony  of  several  wit- 
nesses who  testified  to  statements  made  out  of  court  touch- 
ing the  mental  capacity  of  testatrix,  at  variance  with  the 
opinion  given  on  this  trial.    These  parties  were  the  sub- 
scribing witnesses    and  were    the   only  persons    present 
when  the  will  was  made  except  Philany  Cristman.     Other 
witnesses  testified  to  opinions  that  testatrix  was  competent 
to  transact  such  ordinarv  business  as  she  had  been  accus- 
tomed  to  do  in  earlier  life,  and  that  while  her  mind  was 
impaired  by  age,  yet  it  was  good  for  a  woman  of  her  years. 
On  the  other  hand  witnesses  testified  to  a  want  of  testa- 
mentary capacity,  based  upon  facts  and  circumstances  under 
their  observation.     There  was  also  evidence  tending  to 
prove  that  on  account  of  advanced  age  and  the  weakness 
and  dependence  incident  tliereto,  she  was  under  the  influ- 
ence of  the  beneficiaries  of  the  will,  who  managed  her 
property  and  affairs  to  a  considerable  extent,  and  were  in 
frequent  association  with  her.     There  was  otlier  evidence 
tending  to  the  conclusion  that  the  will  was  the  product  of 
the  influence  of  the  beneficiaries,  as  well  as  evidence  that  it 
was  in  accordance  with  her  expressed  wishes  and  intention. 
It  seems  to  me  that  it  was  important  that  the  jury  should 
be  fairly  instructed  as  to  the  law,  and  that  all  the  facts  and 
circumstances  properly  in  evidence  bearing  on  the  issues 
should  be  considered  by  the  jury,  and  that  none  of  them 
should  be  withdrawn  from  their  consideration. 

The  court,  at  the  request  of  appellees,  gave  the  following 
instructions : 

"  You  are  further  instructed  that  the  mere  fact  that  a  per- 
son is  of  great  age  creates  no  presumption  against  the  abil- 
ity of  such  person  to  dispose  of  property  by  deed  or  will, 
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and  in  this  case,  although  you  may  believe  from  the  evi- 
dence that  the  testatrix,  Margaret  Pooler,  at  the  time  of 
executing  the  paper  in  question,  was  of  about  the  age  of 
eighty-six  years,  and  suifering  to  some  extent  from  weak- 
ness or  bodily  infirmity,  yet  such  circumstances  would  not 
render  her  incapable  of  disposing  of  her  property  by  will  as 
she  saw  fit. 

"  The  court  instructs  you  that  the  fraud  and  undue  in- 
fluence which  would  render  a  will  invalid  must  be  con- 
nected with  the  execution  of  the  will  and  operating  at  the 
time  the  will  is  made;  and  the  fact  that  the  beneficiaries  of 
a  will  are  those  by  whom  the  testatrix  was  surrounded  and 
with  whom  she  stood  in  confidential  relations  at  the  time  of 
the  execution  of  the  will,  or  the  fact  that  the  principal 
beneficiaries  had  for  years  control  of  her  estate,  or  the  fact 
that  the  provisions  of  the  will  were  for  the  benefit  of 
such  persons,  or  may  seem  unreasonable,  are  not  grounds 
for  inferring  undue  influence;  and,  in  this  case,  if  you 
believe  from  the  evidence  that  the  testatrix,  Margaret 
Pooler,  had  sufficient  mind  and  memory  at  the  time  of  the 
execution  of  the  will  in  question  to  know  and  understand 
the  business  in  which  she  was  engaged  at  the  time  she 
executed  the  will,  and  a  recollection  of  the  property  she 
meant  to  bequeath  and  of  the  persons  to  whom  she  meant 
to  bequeath  it,  and  that  she  executed  the  said  instrument 
voluntarily  and  of  her  own  free  will,  then  you  should  find 
by  your  verdict  that  the  paper  produced  is  the  will  of  Mar- 
garet Pooler.  " 

Old  age  is  not  a  disqualification,  nor  does  that  fact  alone 
establish  a  want  of  capacity  to  make  a  valid  will.  Great 
age  is  not  a  certain  criterion  nor  a  conclusive  test  of  in- 
fimaity,  and  there  is  no  arbitrary  limit  set,  beyond  which  an 
aged  person  may  not  make  a  valid  will;  but  although  the 
law  does  not  assign  a  limit,  common  observation  and  ex- 
perience raise  an  inference  of  the  probable  decay  of  the 
mental  powers  in  old  age.  Experience  teaches  that  the  age 
of  a  person  is  a  material  consideration  in  determining  ability 
to  act  intelligently.    The  general  observation  is  that  mental 
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weakness  and  impairment  of  the  faculties  are  usually  con- 
sequent upon  and  coincident  with  extreme  old  age.  When 
the  fact  of  great  age  was  proven,  the  jury  might  properly 
take  it  into  account  as  an  important  consideration  in 
determining  whether  its  usual  Concomitant  of  mental  dis- 
ability existed  as  a  consequence  in  any  degree.  The 
inference  arising  from  it  was  not  such  as  the  jury  was  com- 
pelled to  draw  if  the  other  facts  when  taken  with  it  did  not 
support  the  inference,  but  the  usually  experienced  con- 
nection of  the  two  would  at  least  demand  that  in  the 
determination  whether  one  fact  existed,  the  other  fact  upon 
which  it  is  usually  consequent  should  not  be  withdrawn 
from  the  jury,  nor  the  jury  be  told  to  ignore  it  as  not 
authorizing  any  inference.  In  Moyer  v.  Swiggart,  125  lU. 
262,  it  is  said  that  one  of  the  facts  in  the  case  that  must 
have  been  considered  by  the  jury  in  coming  to  a  conclusion, 
and  which  was  entitled  to  weight  in  weighing  other  testi- 
mony, was  that  the  decedent  at  the  time  of  executing  the 
alleged  will  was  in  the  eighty-seventh  year  of  his  age.  The 
testatrix  in  this  case  was  in  her  eighty -seventh  year,  and 
whether  her  great  age  had  affected  her  ability  to  dispose  of 
her  property  by  will,  was  a  question  of  fact  for  the  jury  to 
find  from  all  the  evidence,  uninfluenced  by  the  court.  The 
effect  of  the  instruction  on  that  subject  was  to  inform  the 
jury  that  the  fact  of  great  age  could  have  no  influence  upon 
her  ability,  but  that  she  was  to  be  regarded  the  same  as  if 
in  the  prime  of  life.    This  was  invading  the  province  of  the 

jury- 

The  instruction  concerning  undue  influence  seems  to  me 
objectionable  also.  It  is  true  that  the  unreasonable  charac- 
ter of  a  will  does  not  render  it  invalid  where  testamentary 
capacity,  formal  execution  and  freedom  from  fraud  or  undue 
influence  all  appear.  No  jury  can  pronounce  a  will  invalid 
merely  because  they  disapprove  of  it,  but  evidence  of  the 
relations  of  a  testator  to  the  natural  objects  of  his  bounty 
and  their  pecuniary  condition,  as  well  as  any  evidence  tend- 
ing to  show  the  natural  or  unnatural  character  of  the  will, 
has  always  been  considered  competent  on  the  issue  of  undue 
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influence,  for  the  reason  that'  the  justice  or  injustice,  the 
reasonableness  or  unreasonableness  of  the  provisions  of  the 
will,  are  to  be  considered  when  that  issue  is  being  tried. 
Anything  in  the  character  of  the  will  which  renders  it  con- 
trary to  the  ordinary  natural  impulses  of  mankind,  when 
free  to  act  in  accordance  with  them,  where  the  evidence  indi- 
cates it  to  be  without  any  just  cause,  naturally  tends  to  the 
inference  that  the  testator  was  not  free  to  act  in  accordance 
with  his  natural  impulses.    It  may  be  correct  to  say  that 
the  unreasonable  character  of  a  will  is  never  alone  sufficient 
to  prove  undue  influence,  but  the  same  may  be  said  of  other 
evidence  tending  to  create  the  inference.    Issues  relating  to 
undue  influence  are  generally  determined  upon  circumstan-  . 
tial  evidence,  and  upon  inferences  drawn  from  a  full  presenta- 
tion of  facts,  inconclusive  when  taken  separately.    The  facts 
might  all  be  separated,  and  a  rule  declared  as  to  each  that 
it  was  insufficient.    Direct  proof  of  undue  influence  is  not 
usually  attainable,  but  it  must  be  established,  if  at  all,  by 
inference  from  all  the  circumstances  taken  together.    Com- 
mon prudence  prevents  one  who  exerts  such  influence  from 
doing  it  in  the  presence  of  others  who  might  be  witnesses 
to  the  fact,  and  it  must  be  proven  in  other  ways.     In  Salis- 
bury V.  Aldrich,  118  111.  199,  it  is  said  that  inequality  in  the 
distribution  of  property  is  a  circumstance  tending  to  estab- 
lish undue  influence,  although  not  conclusive  and  sufficient 
for  that  purpose.    In  Schneider  v.  Manning,  121  111.  376,  in 
approving  an  instruction,  it  is  said  that  had  the  jury  been 
told  that  injustice  or  inequality  of  disposition  of  property 
by  ^vill  was  not  a  circumstance  to  be  considered,  a  different 
question  might  arise,  but  that  the  instruction  under  consid- 
eration did  not  conflict  with  that  rule.     See,  also,  Kimball  v. 
Cuddy,  117  111.  213;  Patterson  v.  Patterson,  6  Serg.  &  R. 
55;  Clark  v.  Fisher,  1  Paige,  171;   Schouler  on  Wills,  Sec. 
242;  1  Redfield  on  Wills,  516;  1  Jarman  on  Wills,  5th  Am.  Ed. 
139,  note  E.    This  instruction  embraced  not  only  the  ele- 
ment of  unreasonableness  in  the  will,  but  other  facts  prop- 
erly in  evidence  bearing  on  the  issue  of  undue  influence. 
Evidence  tending  to  show  that  the  testatrix  was  so  situated 
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with  i^espect  to  the  beneficiaries  as  to  be  easily  affected  by 
influence  exeixjised  by  them,  was  competent  and  proper  to 
be  considered  by  the  jury.     Evidence  that  the  testatrix  was 
surrounded  by  the  beneficiaries  and  stood  in  confidential 
relations  with  them,  and  that  her  estate  was  under  their 
control,  all  tended  to  prove  that  fact.    It  tended  to  prove 
both  ability  and  opportunity  on  the  part  of  tha  beneficiaries. 
By  the  instruction  the  jury  were  told  that  no  inference  was 
to  be  drawn  by  them  from  these  facts  on  the  question  of 
undue  influence,  and  although  the  instruction  in  the  latter 
part  required  that  the  instrument  should  be  executed  volun- 
tarily and  of  the  free  will  of  the  testatrix,  yet  they  had 
already  been  told  that  upon  that  question  these  facts  were 
of  no  consequence  and  not  ground  for  any  inference.    In- 
structions were  given  at  the  request  of   appellant  which 
stated  the  rules  of  law  correctly  concerning  incapacity  and 
undue  influence,  but  in  my  judgment  they  did  not  cure  the 
error  in  giving  the  above  instructions,  inasmuch  as  th.e  latter 
told  the  jury  emphatically  that  the  facts  proi)erly^  in  evi- 
dence upon  the  issues  made  and  tried  should  have  no  effect 
in  deciding  those  issues.     The  instructions  practically  with- 
drew the  evidence  of  the  facts  recited  from  their  considera- 
tion, and  deprived  appellant,  who  had  introduced  it,  of  all 
benefit  of  it.    I  think  that  this  was  reversible  error. 


^ 


Q2   J^^  George  F.  Stainbrook 


I  45      844|  V. 

|19l8  1  69;  ITT  r>     T^ 

'  '  William  C.  Duncan, 

PracHce  — Failure  to  Take  Default  Against  Parties  Not  F^leading-- 
"  Dimnihml  After  Verdict— Sale  of  Goods ^  Wheth-er  Fraudulent  as  to 
Creditors  — Bight  of  Debtor  to  Prefer  Creditors  —  Remittin 0  ^^^  ^ 
Verd  id — Instructions, 

1.    Wliilo  it  is  proper  practice  to  take  a  default  against  suc?^  ^^^  * 
ants  as  are  served  and  do  not  appear,  and  have  the  jury  swor^  totiT 
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the  issues  between  the  plaintiff  and  such  parties  as  do  appear,  yet,  upon 
the  case  presented,  this  court  holds  that  the  failure  to  take  a  default  in 
such  case  was  cured  by  a  motion,  after  verdict,  to  dismiss  as  to  such 
defendants  as  had  not  appeared.  The  action  being  for  tort,  the  plaintiff 
was  not  bound  to  sue  all,  or  to  recover  against  all,  and  he  had  the  right 
to  dismiss,  as  to  part  of  the  defendants,  at  any  time  before  final  judg- 
ment. 

3.  Under  the  law  of  this  State,  a  debtor  may  prefer  one  creditor  to  all 
others,  and  it  makes  no  difference  what  was  his  intent  in  so  doing  if  the 
prefeiTed  creditor  is  innocent,  and,  in  case  of  a  transfer  to  him  of  goo<ls, 
takes  them  at  a  fair  price,  and  for  the  sole  purpose  of  collecting  his 
debt. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
John  D.  Ckabteee,  Judge,  presiding. 

On  the  27th  day  of  May,  1891,  George  W.  Duncan  sold  a 
stock  of  goods  in  Dixon,  Illinois,  to  his  brother,  AVilliani  C. 
Duncan,  and  on  the  same  day  William  C.  Duncan  took 
possession  of  the  store  and  the  stock  of  goods  and  com- 
menced selling  at  retail.  On  June  5,  1891,  Charles  H. 
Marshall  and  Henry  E.  Patrick,  wholesale  merchants  in 
Chicago,  sued  out  a  writ  of  attachment  from  the  Circuit 
Court  of  La  Salle  County,  against  George  W.  Duncan,  and 
placed  it  in  the  hands  of  George  F.  Stainbrook,  sheriflF  of 
Lee  County,  to  be  executed.  On  June  10,  1891,  by  virtue 
of  this  writ,  Stainbrook  levied  upon  and  removed  a  portion 
of  this  stock  of  goods  from  said  store.  The  goods  taken 
were  worth  $916.15,  and  were,  when  tiiken,  and  had  been, 
since  the  27th  day  of  May  before,  in  the  poss.^ssion  of  Will- 
iam C.  Duncan.  This  suit  was  brought  to  recover  the  value 
of  the  goods  taken  and  for  other  damages  claimed  by  Will- 
iam C.  Duncan.  Keither  Marshall  nor  Patrick  put  in  any 
plea  or  appearance  in  the  action.  Stainbrook  appeared  and  • 
pleaded,  justifying  under  the  writ  of  attachment.  A  jury 
was  selected  and  sworn  to  try  the  issues  (no  default  having 
been  taken  as  to  Marshall  &  Patrick),  the  same  as  if  Mar- 
shall &  Patrick    had    pleaded.    A  verdict  was   rendered 
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against  all  the  defendants  for  $1,200;  after  motion  for  new 
trial,  plaintiff  entered  cross-motion  to  dismiss  as  to  Marshall 
&  Patrick,  and  to  remit  $283.85  of  the  verdict,  which  motion 
was  allowed  by  the  court  over  defendant  Stainbrook's  objec- 
tion; the  motions  for  a  new  trial  and  in  arrest  of  judgment 
were  overruled  by  the  court,  and  judgment  rendered  against 
Stainbrook  for  $916.15. 

Messrs.  A.  K.  Trusdell  and  Smith,  Helmer  &  Moflton, 
f  <5r  appellant. 

The  proper  practice  is  to  default  such  of  the  defendants 
who  are  served  and  do  not  appear  and  plead,  swear  the  jury 
to  try  the  issues  as  to  those  who  plead,  and  also  to  assess 
the  plaintiJBf's  damages  against  those  defaulted.  Wight  v. 
Meredith,  4  Scam.  360;  Wight  v.  Hoffman,  4  Scam.  362. 

The  plaintiff's  second  instruction  is  bad,  because  it  tells 
the  jury  that  if  W^illiam  C.  Duncan  took  the  goods  in  good 
faith  and  without  intent  to  defraud,  and  the  defendants 
afterward  took  them  from  him,  he  had  *.he  right  to  recover 
their  fair  market  value. 

This  instruction  entirely  ignores  the  fact  of  plaintiff's 
knowledge  of  his  brother's  intent  to  defraud,  or  hinder  and 
delay  his  creditors.  W.  C.  Duncan  might  take  them  in 
good  faith,  in  payment  of  his  debt,  and  at  the  same  time 
know  that  his  brother  was  transferring  the  goods  to  him  in 
order  to  defiuud,  or  hinder  and  delay  his  other  creditors;  in 
such  case  he  would  not  be  entitled  to  hold  the  goods  against 
the  claims  of  other  creditors.  "  A  transfer  must  not  only 
be  on  a  good  consideration,  but  also  hona  fideP  Bump  on 
Fraudulent  Convevances,  230. 

"  Fraud  may  as  readily  be  effected  when  a  full  price  is 
paid  as  when  nothing  is  paid.  A  person  may  resolve  not 
to  pay  his  debts,  and  another  knowing  this  may  treat 
with  him  and  purchase  his  whole  estate  at  a  fair  and  full 
price,  and  thus  enable  him  to  defeat  the  claims  of  his 
creditors."  Bump  on  Fraudulent  Conveyances,  231;  Eeav. 
Alexander,  5  Ind.  644;  Louny  v.  Pinson,  2  Bailey,  324; 
Kaine  v.  Weigley,  22  Penn.  170. 
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The  intent  of  G.  W.  Duncan  in  making  the  conveyance  to 
defraud,  hinder  and  delay  his  creditors,  and  the  plaintiff's 
knowledge  of  such  intent,  is  entirely  ignored  in  this  in- 
struction. 

The  third  instruction  is  bad.  It  tells  the  jury  that  a  cred- 
itor has  a  right  to  take  proj^erty  from  his  debtor,  in  payment 
of  a  debt,  provided  he  does  not  take  it  for  the  purpose  of 
hindering,  defrauding  or  delaying  other  creditors.  Such  is 
not  the  law.  It  is  not  necessary  that  the  grantor  and  grantee 
shall  be  actuated  by  like  motives  to  cheat  and  defraud  the 
gi-antor's  creditors.  Their  motives  and  intentions  may  be 
entirely  different.  If  the  grantee  has  notice  at  the  time  that 
the  debtor  is  transferring  his  property  to  hinder  and  delay 
or  defraud  his  creditors,  it  will  make  the  transfer  void, 
although  he  had  no  wish  to  defraud  such  other  creditors. 
Edgnell  v.  Lowell,  4  Yt.  405;  Fuller  v.  Sears,  5  Vt.  527. 

Actual  knowledge  on  the  part  of  the  gmntee  is  not  nec- 
essary. If  he  has  knowledge  of  facts  sufficient  to  excite 
the  suspicions  of  a  prudent  man  and  put  him  on  inquiry,  or 
to  lead  a  person  of  ordinary  perception  to  infer  fraud,  and 
has  the  means  of  knowing,  by  the  use  of  ordinary  diligence, 
the  condition  of  the  seller,  and  his  intent,  he  is  as  much 
bound  as  if  he  had  actual  knowledge  of  his  debtor's  intent 
to  hinder  and  delay  his  creditors,  and  the  transaction  is  void 
as  to  such  other  creditors.  Mills  v.  Ilowth,  19  Texas,  257; 
Green  v.  Tantum,  4  C.  E.  Green,  105;  Atwood  v.  Impson,  5 
C.  E.  Green,  150;  Jackson  v.  Moltur,  7  Cowen,  301;  Wriglit 
V.  Broudis,!  Ind.  330;  Kuffling  v.  Tilton,  12  Ind.  259;  Hum- 
phries V.  Freeman,  22  Tex.  45;  Parkinson  v.  Ilanna,  7  Blackf. 
415;  Foster  v.  Grigsby,  1  Bush.  86. 

In  consideration  of  the  above  authorities  the  appellant 
asked  the  court  to  give  the  instruction,  which  the  court 
refused.  Such  refusal,  in  the  light  of  the  authorities  above 
referred  to,  was  error.  The  instruction  goes  no  farther  than 
these  courts  have  decided.  If  W.  C.  Duncan  had  the  notice 
of  the  facts  recited  in  the  instruction,  then  he  was  charge- 
able with  facts  which  would  put  a  prudent  man  on  in(!Juiry, 
and  if  he  purchased  under  such  circumstances,  his  purchase 
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was  void  as  against  the  other  creditors   of   George  W, 
Duncan. 

Messrs.  Morrison  &  Wooster,  for  appellee. 

A  debtor  may  sell,  mortgage  or  pledge  his  property  to 
pay  a  just  debt,  and  even  though  by  so  doing  it  puts  his 
property  beyond  the  reach  of  other  creditors,  it  will  not  sub- 
ject it  to  attachment,  unless  it  was  intended  and  designed 
to  hinder  and  delay  creditors.  If  a  transaction  is  made  in 
good  faith,  it  matters  not  how  many  creditors  are  prevented 
thereby  from  reaching  the  property.  A  party,  though  in 
debt,  may  sell  his  property  to  whom  he  pleases,  and  he  may 
prefer  one  creditor  to  all  others.  Hessing  v.  McCloskey,  37 
111.  053;  Dempsey  v.  Bowen,  25  111.  App.  192;  Schroeder  v. 
Welch,  120  111.  404. 

It  makes  no  difference  what  the  intent  of  the  grantor 
may  be,  before  a  sale  can  be  set  aside  and  the  property  sub- 
jected to  the  payment  of  the  grantor's  debts,  it  must  be 
shown  that  the  grantee  participated  in  the  fraud.  Hatch  v. 
Jordan,  74  111.  414;  Schroeder  v.  Walch,  120  111.  403;  Ew- 
ing  v.  Eunkle,  20  111.  449 ;  Chapman  v.  Windmiller,  29  111. 
App.  393 ;  Esdall  v.  Atwood,  47  N.  W.  Eepr.  1124. 

Whether  the  transfer  of  the  stock  from  George  "VV.  Dun- 
can to  appellee  was  made  in  good  faith,  and  to  pay  an  honest 
debt,  was  a  question  of  fact.  It  was  submitted  to  a  jury, 
who  saw  and  heard  the  witnesses,  and  whose  peculiar  province 
it  is  to  try  questions  of  fact,  and  the  finding  should  not  be 
disturbed,  unless  it  is  manifestly  and  palpably  against  the 
Aveight  of  evidence.  Chicago  &  E.  R.  E.  v.  Blake,  116  111. 
163;  West  Chicago  A.  Works  v.  Sheer,  8  111.  App.  367; 
Knisely  v.  Sampson,  100  111.  573 ;  Calvert  v.  Carpenter,  96 
111.  63 ;  C.  &  N.  W.  R.  R.  v.  Ryan,  70  111.  211 ;  Papineau  v. 
Belgarde,  81  111.  61 ;  McClelland  v.  Mitchell,  82  111.  35 ;  Ten- 
tonia  Life  Ins.  Co.  v.  Beck,  74  111.  165 ;  Corwith  v.  Colter, 
82  111.  585 ;  Palmer  v.  Weir  et  al.,  52  111.  341 ;  C.  &  R.  I.  K.  E. 
Co.  V.  Hutchins,  34  111.  108;  C.  &  R.  I.  R.  R.  Co.  v.  Crandall, 
41  III.  234 ;  Davis  v.  Hoeppner,  44  111.  306 ;  Singer  Mfg.  Co. 
V.  Pike,  12  111.  App.  506 ;  Malburn  v.  Schreiner,  49  111.  69, 
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143 ;  Kuhnen  v.  Blitz,  56  111.  171 ;  Johnson  v.  Smallwood, 
88  HI.  73. 

Mr.  Justice  Harker.  Appellant  seeks  a  reversal  of  the 
judgment  against  him  because,  $rst,  the  court  erred  in  pro- 
ceeding to  try  the  cause  without  first  taking  a  default 
against  Marshall  &  Patrick;  second,  the  verdict  is  against 
the  evidence;  third,  the  court  erred  in  allowing  plaintiflf's 
motion  to  remit;  and  fourth,  the  court  incorrectly  instructed 
the  jury.  While  it  is  the  proper  practice  to  default  such  of 
several  defendants  as  have  been  served  and  do  not  plead, 
and  have  the  jury  sworn  to  try  the  issues  made  up  between 
the  plaintiff  and  such  defendants  as  do  plead,  yet  we  are  of 
the  opinion  that  the  irregularity  occurring  in  that  regard  in 
this  case,  was  cured  by  tlie  motion  and  order  to  dismiss  as 
to  Marshall  &  Patrick.  This  was  an  action  for  tort.  It 
was  not  necessary  to  sue  all  or  recover  against  all.  The 
plaintiflf  had  the  statutory  right  to  dismiss  as  to  Marshall 
&  Patrick  at  any  time  before  final  judgment.  We  are 
unable  to  see  how  Stainj^rook  was  in  the  least  prejudiced  by 
the  action  of  the  plaintiflf  in  not  defaulting  the  other  de- 
fendants. 

The  evidence  shows  that  in  1885  appellee  loaned  his 
brother,  George  W.  Duncan,  $750:  that  during  the  same 
year  he  entered  the  service  of  his  brother  as  a  clerk  in  his 
store  at  a  stipulated  price  of  $25  per  month  and  his  board, 
working  on  those  terms  for  four  years;  that  his  salary  was 
then  raised  to  $450  per  year,  at  which  it  remained  for  a 
period  of  two  years;  that  having  other  means  to  meet  his 
personal  ex|>enses  he  drew  none  of  his  salary  and  received 
from  his  brother  none  of  the  $750  loaned;  that  as  security 
for  the  money  loaned  it  was  agreed  that  the  bank  account 
of  George  W.  should  be  run  in  appellee's  name;  that  in  the 
spring  of  1891  a  settlement  was  had  between  them,  when  it 
ivas  found  that  his  brother  owed  him  $3,000,  for  which  sum 
a  judgment  note  was  executed  and  delivered  to  appellee.  It 
also  appears  that  appellee,  being  unable  to  obtain  payment 
from  his  brother,  had  judgment  entered  upon  the  note,  exe- 
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cution  issued  and  the  same  levied  upon  the  stock  of  ^oods. 
When  the  slieriif  began  to  make  an  inventory,  George  W. 
executed  a  bill  of  sale,  under  which  the  goods  were  turned 
over  to  api^ellee,  and  the  execution  was  returned  satisfied. 
Appellee  then  began  to  sell  the  goods  at  retail  and  contin- 
ued to  do  so  until  the  levy  of  the  attachment  writ  sued  out 
by  Marshall  &  Patrick.  It  is  insisted  by  appellant  that 
these  two  brothers  deliberately  planned  a  scheme  for  George 
W.  Duncan  to  obtain  a  large  .stock  of  goods  on  credit  and 
then  sell  out  to  appellee;  that  George  W.  did  not  owe  the 
money  claimed  to  be  due  when  the  $3,000  note  was  executed, 
and  that  their  conduct  shows  a  cunningly  contrived  purpose 
to  defraud  creditors.  The  evidence  as  to  the  indebtedness 
between  the  two  brothers  was  confined  almost  entirelv  to 
the  testimony  of  appellee.  '  His  statements  were  reasonable 
and  lead  us  to  the  conclusion  that  the  $3,000  note  repre- 
sented actual  indebtedness.  We  see  no  evidence  of  bad 
faith  on  his  part.  It  does  not  appear  thiit  any  step  was 
taken  by  him  not  allowable  to  a  creditor  seeking  the  secu- 
rity and  collection  of  his  debt.  He  had  the  right  to  take  the 
entire  stock  of  goods  in  satisfaction  of  his  debt,  although 
he  knew  that  by  so  doing  his  brother  would  be  left  with  no 
property  out  of  which  other  creditors  could  satisfy  their 
debts.  Whatever  may  be  the  rule  elsewhere,  it  is  the  well 
settled  law  of  this  State  that  a  debtor  may  prefer  one  cred- 
itor to  all  others,  and  it  makes  no  difference  what  was  his 
intent  in  disposing  of  his  goods  if  the  preferred  creditor  was 
innocent,  and  took  the  goods  at  a  fair  price  and  for  the  sole 
purpose  of  collecting  his  debt.  Ilessing  v.  McCloskey,  37 
111.  353;  Hatch  v.  Jordan,  74  111.  414;  Schroeder  v.  Welch, 
120  111.  404. 

Appellee's  second  and  third  instructions,  the  only  ones 
complained  of  by  appellant,  are  in  harmony  with  the  above 
cited  authorities,  and  in  view  of  the  evidence  were  properly 
given  to  the  jury.  The  practice  of  allowing  a  plaintiff  to 
remit  a  part  of  the  verdict  is  so  firmly  established,  that  we 
deem  it  unnecessary  to  discuss  appellant's  contention  that 
"the  court  erred  in  allowing  the    plaintiff's  motion  to 
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remit."  The  practice  prevails  in  actions  ex  delicto  as  well 
as  in  actions  ex  contractu,  Albin  v.  Kinney,  96  111.  21^; 
Union  Rolling  Mill  Co.  v.  Gillen,  100  111.  52. 

Perceiving  no  error  in  the  record,  the  judgment  will  bo 
affirmed. 

Judgment  affirmed. 


City  of  Galesburg 

V. 

Sophia  Rahn. 


Municipal  Corporations — Negligence  of — Defexitive  Sidewalk — Per- 
sonal Injuries  —  Delay  of  Plaintiff  in  Calling  Physician^  Whether 
Negligence — Instructions— Degree  of  Care  Required  of  City, 

1.  In  an  action  brought  against  a  city  to  recover  damages  for  an  in- 
jury resulting  from  a  fall  which  was  alleged  to  have  bt^en  caused  by  a 
defect  in  a  sidewalk,  this  court  holds  that  the  evidence  justified  a  find- 
ing of  negligence  on  the  part  of  the  city. 

2.  The  fact  that  the  plaintiff  delayed  for  some  time  to  call  in  a 
physician  and  treated  her  injury  herself ,  was  not  conclusive  of  negligence 
on  her  part,  although  the  evidence  of  physicians  was  that  the  injury 
required  prompt  surgical  treatment. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  E.  W.  Welch,  City  Attorney,  and  Williams,  Law- 
rence &  Bancroft,  for  appellant. 

Mr.  Fletcher  Carney,  for  appellee. 

Mb.  Justice  Cartwright.  Appellee  sued  appellant  for 
damages  on  account  of  an  injury  to  her  foot,  sustained  in 
passing  over  a  plank  crossing  in  the  city  of  Galesburg. 
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On  a  trial  the  jury  returned  a  verdict  for  appellee  for 
$500,  on  which  a  judgment  was  entered.  Appellant  con- 
tends that  the  judgment  should  be  reversed  because  there 
was  no  evidence  on  the  trial  of  negligence  on  its  part,  nor 
that  the  permanent  injury  to  appellee  was  attributable  in 
any  considerable  degree  to  the  accident,  and  also  for  the 
reason  that  the  damages  allowed  were  excessive,  and  because 
of  errors  in  giving  and  refusing  instructions. 

Appellee  proved  on  the  trial  the  following  facts :  On  the 
second  Sunday  in  October,  1889,  at  about  nine  o'clock  in  the 
evening,  while  walking  home  from  church  with  her  hus- 
band, she  stepped  in  a  hole  in  the  crossing  and  fell  forward 
with  her  foot  fast  in  the  hole.  Her  husband  extricated  her 
foot  from  the  hole,  but  when  released  she  could  not  walk. 
The  shoe  was  taken  off  and  she  tried  to  walk  in  that  wav, 
but  was  unable  to  do  so,  and  the  shoe  was  put  on  again  and 
she  walked  home  with  much  difficulty  and  pain.  The  foot 
was  injured  in  front  of  the  instep  and  was  swollen.  She 
applied  liniment  and  arnica  and  such  home  remedies  as  were 
recommended  to  her,  but  the  foot  did  not  get  well.  About 
three  months  after  the  accident  she  called  a  doctor  who 
treated  the  injury.  He  found  the  foot  injured  between  the 
toes  and  the  instep,  and  it  suppurated  and  was  lanced  twice 
by  the  doctor,  and  was  treated  by  him  four  or  five  months. 
The  foot  was  afterward  treated  by  another  doctor  three  or 
four  months.  During  all  this  time  appellee  suffered  pain, 
and  was  unable  to  get  around  except  with  much  difficulty. 
At  the  time  of  the  trial  the  big  toe  joint  was  stiff,  and  a 
metatarsal  bone  was  denuded  of  the  periosteum,  and  this 
condition  was  permanent.  The  hole  in  question  was  eight- 
een inches  long,  four  inches  wide  at  one  end,  and  about  two 
inches  wide  at  the  other,  and  it  was  caused  by  the  rotting 
of  the  plank,  which  was  old.  There  was  also  evidence  of  a 
positive  character  that  the  hole  had  been  there  for  about  a 
month  before  the  injury,  and  there  was  no  conflicting  evi- 
dence on  that  question  except  that  it  had  not  been  noticed 
by  casual  observers.  There  had  been  no  direct  inspection 
or  examination  of  the  crossing  by  the  city  officials  during 
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that  period.  The  defect  was  not  the  result  of  recent  acci- 
dent, and  the  jury  were  justified  in  accepting  as  true  the 
evidence  that  the  hole  had  been  there  for  some  time  as 
claimed  by  appellee.  Under  this  proof  we  think  the  charge 
of  negligence  was  sustained. 

The  claim  that  the  permanent  injury  is  not  attributable 
to  the  fall  is  founded  on  the  fact  that  appellee  did  not  send 
for  a  doctor,  and  on  the  claim  that  the  condition  of  the 
bone  and  joint  was  due  to  delay  and  improper  treatment. 
The  medical  testimony  was  to  the  eifect  that  the  injury 
required  prompt  treatment  by  a  doctor,  and  that  the  con- 
tinued application  of  liniments  was  injurious.  The  evidence, 
however,  comes  far  from  proving  that  the  result  would  have 
been  different  if  a  doctor  had  been  summoned.  It  rather 
seems  plain  that  the  doctors  were  still  somewhat  puzzled  at 
the  trial  to  tell  what  was  the  matter  with  the  foot  when  they 
were  called,  or  what  was  the  nature  of  the  injury.  About 
all  they  could  do  was  to  describe  the  external  appearances 
when  they  first  saw  the  foot.  It  does  not  seem  strange 
that  the  injury  was  regarded  at  first  by  appellee  as  a  sprain 
and  as  not  particularly  serious,  nor  that  she  acted  on  her 
own  knowledge  and  experience  and  the  experience  of  the 
neighbors,  who  called  on  her  and  tendered  advice,  as  is  usual 
in  such  cases.  The  jury  knew  from  observation  and  experi- 
ence that  people  of  reasonable  care  and  prudence  do  not 
customarily  employ  a  doctor  on  the  occasion  of  each  bruise 
or  sprain.  We  do  not  think  that  appellee  was  guilty  of 
negligence  in  not  sending  for  a  doctor  at  an  earlier  date. 
The  injury  was  serious,  and  we  do  not  regard  the  damages 
as  excessive. 

It  is  objected  to  the  second  instruction  given  for  appellee 
that  it  assumed  that  there  was  evidence  of  such  a  defect- 
ive condition  of  the  crossing,  as  of  itself  to  prove  a  want  of 
reasonable  care  on  the  part  of  the  city.  The  instruction 
does  not  assume  the  existence  of  the  defect,  but  it  is  ex- 
pressly made  a  condition  to  the  legal  conclusion  stated,  that 
the  jury  shall  find  the  facts  from  the  evidence.  The  in- 
struction is  not  subject  to  the  objection.    Another  objec- 
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tion  is  made  to  this  instruction,  but  it  is  raised  for  the  first 
time  in  the  reply  brief  of  appellant  and  will  therefore  not 
be  noticed.  The  fourth  instruction  for  appellee  is  also  crit- 
icised on  account  of  a  failure  to  rec(^nize  appellee's  knowl- 
edge of  the  crossing.  This  was  an  instruction  defining  the 
term  ordinary  care,  and  was  not  objectionable  as  such.  It 
was  not  a  recital  of  facts,  upon  which  a  rule  of  law  was  pred- 
icated, and  there  was  no  occasion  for  inserting  facts  to  be 
found.  The  fifth  instruction  required  of  the  city  authori- 
ties such  care  as  an  ordinary,  careful  and  prudent  man  would 
use  under  the  circumstances,  and  it  is  said  tliat  this  is  erro- 
neous, because  every  ordinary  man  has  better  opportunities 
for  observing  all  his  possessions  than  has  a  city,  and  no 
ordinary  individual  has  such  interests  to  look  after  as  a  city, 
so  that  it  must  be  an  extraordinary  individual  who  could 
look  after  the  crossings  of  a  city,  as  well  as  an  individual 
would  look  after  his  own  property.  The  objection  results 
from  a  misapprehension  of  the  instruction.  It  does  not  re- 
quire that  one  individual  sliould  look  after  the  whole  city 
of  Galesburg,  nor  that  the  conduct  of  the  officials  should 
be  compared  with  the  management  of  private  property,  but 
only  that  they  should  exercise  such  care  as  an  ordinarily 
careful  and  prudent  man  would  use  under  tlie  same  circum- 
stances in  which  they  were  j)laced.  The  modification  of 
appellant's  first  instruction  was  necessary  and  proper.  All 
that  was  of  value  to  apj)ellant  in  the  fourth  instruction 
asked  by  it  and  refused,  was  contained  in  other  instructions 
which  were  given,  and  which  were  fully  as  favorable  to 
appellant  as  the  law  would  justify.  This  instruction  was 
misleading  in  character,  in  that  it  might  readily  be  imder- 
stood  by  the  jury  as  a  direction  to  find  for  appellant 
The  judgment  will  be  affirmed. 

Judametit  affif'med. 
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Charles  L.  Eaton 
William  Harth. 

Ouarantp — Action  Against  Oxiarantor — Judgment  Already  Taken 
Against  Principal — Not  Estoppel  as  Against  Oxiarantor  WJien — Costs 
and  Attorney* s  Fees  in  Suit  Against  Principal — Pleading, 

1.  A  judgment  is  conclusive  of  what  it  necessarily  decides  only. 
When  introduced  in  evidence  as  an  estoppel  it  can  not  be  explained  or 
varied  by  parol  evidence. 

2.  Where  a  contract  of  guaranty  only  extended  to  a  portion  of  the 
contract  between  the  principals,  a  judgment  in  a  suit  against  the  princi- 
pal could  not  be  introduced  in  a  suit  against  the  guarantor  as  an  estvippel. 

3.  The  money  expended  by  plaintiff  in  prosecuting  his  suit  against 
tlie  principal  for  costs  and  attorney's  fees,  can  not  be  recovered  of  the 
guarantor  in  the  case  presented. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Charles  Blanch aed,  Judge,  presiding. 

Messrs.  Claeence  Geig'gs  and  Feank  G.  Allen,  for  appel- 
lant. 

Mr.  M.  T.  Moloney,  for  appellee. 

Mr.  Justice  Lacey.  The  appellee  brought  action  against 
appellant  to  recover  damages  for  the  breach  of  contract  of 
guaranty,  of  a  portion  of  a  certain  contract  of  one  John  L. 
White  with  the  appellee,  to  sink  a  coal  shaft. and  do  other 
things.  The  contract  between  White  and  appellee  was  sub- 
stantially as  follows :  White  agreed  with  the  latter  "  to 
sink  a  coal  shaft  six  feet  by  twelve  down  to  firat  vein  of  coal, 
and  case  the  same  all  the  way  down  with  timber  four 
inches  thick,  and  build  a  platform  over  said  shaft  with  shed 
over  the  same  20x30  feet,  and  divide  one  side  of  said  plat- 


45    3a5 

84    581 


356  Appellate  Courts  of  Illinois. 

Vol,  45.]  Eaton  v.  Harth. 

form  into  four  bins  for  the  storage  of  coal;  also  to  furnish 
ton  new  coal  cars  of  usual  size  for  use  of  shaft,  for  ^hich 
appellee  agreed  to  pay  before  the  completion  of  the  work, 
$1,600."  It  was  also  agreed  the  "  said  White  shall  retain 
control  of  the  finished  shaft  for  the  purpose  of  working  and 
mining  the  coal,  and  he  agrees  to  pay  as  rent  to  said  Harth 
the  amount  of  one  cent  per  bushel  of  all  coal  mined  and 
sold,  to  be  paid  at  the  end  of  every  month."  The  appellant, 
Charles  L.  Eaton,  guaranteed  the  fulfillment  of  a  portion  of 
said  contract  by  indorsement  thereon  as  follows,  viz. :  "  Will- 
iam Harth  (the  appellee),  in  the  honest  disposal  of  the 
money  given  to  John  L.  White,  I,  0.  L.  Eaton,  of  the  town 
of  Deer  Park,  county  of  La  Salle  and  State  of  Illinois,  do 
hereby  guarantee  the  fulfillment  of  the  covenants  of  the  said 
John  L.  White,  as  far  as  the  sinking  of  the  shaft  and  build- 
ing superstructure  is  concerned." 

The  appellee  commenced  suit  against  White  on  the  said 
contract  at  the  January  term,  1889,  of  the  Circuit  Court, 
alleging  several  breaches  of  said  contract,  as  follows,  viz. : 
That  White  failed  to  comply  with  the  contract  in  every  re- 
spect; that  he  performed  it  in  a  wrongful  and  unskillful 
manner;  that  he  wantonly  and  negligently  failed  and  refused 
to  carry  out  the  provisions  of  the  contract. 

By  an  agreement  between  the  parties  to  that  suit  the  de- 
fendant. White,  was  allowed  to  offer  any  and  all  evidence 
which  could  be  offered  under  all  pleas  which  might  be  prop- 
erly pleaded  to  plaintiflPs  cause  of  action.  The  cause  was 
tried  before  the  court  and  a  jury,  resulting  in  a  verdict  for 
the  appellee  herein,  and  plaintiff  in  that  suit,  in  the  sum  of 
$619.25,  upon  which  judgment  was  rendered,  and  remained 
in  full  force  at  the  time  of  the  trial  herein. 

That  judgment  and  verdict  included  recovery  for  the 
failure  of  White  to  furnish  the  ten  coal  cars  stipulated  for 
in  the  contract,  but  not  guaranteed  by  the  appellant,  by  his 
within  guaranty  on  the  back  of  the  contract.  The  suit  now 
under  consideration  was  brought  in  the  same  court,  and  the 
declaration  set  out  the  said  contract  and  guaranty,  and 
averred  the  breaches  of  the  contract  as  far  as  guaranteed  by 
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appellant,  and  declared  for  damages  on  the  guaranty. 
After  the  trial  and  judgment  against  White,  appellee,  by 
leave  of  court,  filed  an  amended  count,  in  which  the  contract 
was  set  forth  in  full,  and  the  guaranty  and  breaches,  and 
then  set  up  the  recovery  against  White  as  above  set  out  and 
declared  as  for  the  measure  of  damages,  the  amount  of 
the  said  judgment,  and  the  plaintiff's  costs  therein,  amount- 
ing to  $225.30,  and  the  attorney's  fees  expended  by  appellee 
in  that  suit,  amounting  to  $200.  The  case  now  under  con- 
sideration was  tried  by  the  court  without  a  jury,  and  resulted 
in  a  finding  and  judgment  for  appellee  for  $986.35. 

The  declaration  and  pleadings  and  the  judgment  in  the 
case  of  appellee  against  White,  were  introduced  in  evidence 
and  treated  by  the  court  as  an  estoppel,  and  appellant  pre-, 
vented  from  introducing  evidence  which  he  offered  to  con- 
trovert the  breach  of  the  agreement  by  White  so  far  as 
guaranteed  by  him.  The  court  then  allowed  evidence  to  be 
introduced  against  appellee's  objections,  showing  the  estima- 
tion of  witnesses  sworn  on  the  trial  of  the  case  against 
White  as  to  the  value  of  the  ten  coal  cars  White  was  to  fur- 
nish by  the  terms  of  his  agreement,  but  failed,  and  which 
appellee  did  not  guarantee,  which  evidence  showed  an  estima- 
tion of  such  value  to  be  $6  to  $6.10  per  car.  The  court  also 
allowed  appellee  to  show  that  the  amount  of  his  attorney's 
fees  expended  in  the  case  against  White  was  $200,  and  the 
costs  he  incurred  to  be  $186.30.  The  court  then  computed 
the  supposed  amount  of  the  judgment  against  White,  made 
up  for  the  failure  to  furnish  the  cars,  at  $60,  added  the  bal- 
ance of  the  White  judgment  to  the  amount  of  the  appellee's 
costs  and  attorney's  fees  in  that  case,  and  gave  judgment  for 
that  amount,  as  above  stated.  The  action  of  the  court  in 
treating  the  judgment  of  the  court  in  the  case  against  White 
as  an  estoppel  to  the  appellant  against  his  making  any  de- 
fense in  this  case  and  in  allowing  as  damages  appellee's  costs 
and  attorney's  fees  in  that  case,  are  the  material  alleged 
errors  complained  of  by  attorney  for  appellant. 

It  may  be  admitted  that  appellee  had  notice  of  the  pendency 
of  the  suit  against  White^  and  that  he  made  no  defense  to 
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the  action  in  White's  name  nor  attempted  to  make  any. 
There  are  several  questions  involved  in  this  controversy  de- 
pending somewhat  and  in  one  phase  upon  how  the  main  one 
should  be  answered.  The  main  and  most  important  one  in 
this  case  is,  can  a  judgment  recovered  in  a  suit  by  a  con- 
tractee  against  the  contractor,  based  on  a  charge  of  breaches 
of  several  covenants  in  his  bond,  be  pleaded  in  bar  against  or 
set  up  in  estoppel  to  a  defense  grounded  on  a  plea  of  no  breach 
of  covenant  by  the  principal,  where  the  same  plaintiff  sues 
a  guarantor  of  a  portion  only  of  such  covenants  in  such  bo^d 
on  such  portion  so  guaranteed,  not  being  the  only  ones,  how- 
ever, litigated  in  the  original  suit  ?  The  answer  to  this  de- 
pends on  the  principles  of  the  law  of  estoppel  by  judgment. 
"We  need  not  in  this  case  decide  whether  appellant  was  in 
privity  with  White  in  such  a  way  that  the  judgment  in  ap- 
pellee's favor  against  him,  if  the  issues  had  been  the  same 
in  the  two  suits  as  to  bind  appellant  by  the  judgment  in  the 
White  suits,  for  even  admitting  that  to  be  so  for  the  pur- 
poses of  argument,  it  will  be  seen  that  the  issues  were  not 
the  same,  nor  the  amount  of  the  judgment  the  same  as  was 
sought  to  be  recovered  in  this  suit. 

The  rule  applicable  in  this  classof  estoppels,  as  announced 
in  the  decisions  of  our  Supreme  Court  and  supported  by  all 
the  authorities,  is  as  follows :  "  A  judgment  is  not  evi- 
dence of  any  matter  which  is  only  to  be  inferred  therefrom 
by  argument  and  which  probably  did,  but  might  not,  con- 
stitute the  true  ground  of  recovery;  for  to  admit  a  presump- 
tion that  a  fact  is  established  by  the  judgment,  and  not 
allow  that  presumption  to  be  rebutted  by  proof  that  it  is 
without  foundation,  would  be  to  reverse  the  rule  applicable 
to  all  presumptions  of  fact.  The  authorities  are  therefore 
that  a  judgment  is  conclusive  only  of  what  it  necessarily 
decides."  Kitson  v.  Farwell,  132  111.  327.  If  we  apply  the 
rule  here  we  see  that  the  judgment  in  the  case  of  appellee 
V.  White  was  not  the  measure  of  damages  for  failure  to  dig 
the  coal  shaft  and  put  up  the  superstructure,  but  was  that 
and  something  more,  i,  e.^  the  expense  of  furnishing  ten 
coal  cars.    Therefore  it  was  uncertain  and  indefinite  as  to 
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how  the  judgment  should  be  apportioned  between  these 
claims  for  damages  made  in  the  suit  against  White.    It  was 
sought,  however,  to  raise  a  presumption  that  a  certain  por- 
tion of  it  must  have  been  $60,  and  the  other  portion  the 
balance  of  the  judgment,  by  showing  that  the  evidence  in- 
troduced in  the  case  put  the  value  of  the  coal  cars  at  from 
$6  to  $6.10  apiece ;  therefore,  as  a  presumption  the  jury 
must  have  found  that  amount  due  for  failure  to  furnish  the 
cars,  and  the  balance  for  the  other  breaches.     If  proof  and 
presumptions  like  this  could  be  allowed,  it  would  seem  to  be 
proper  to  give  appellant  a  chance  to  rebut  by  showing  the 
evidence  in  the  case  did  not  justify  the  jury  to  find  anything' 
due  on  the  other  alleged  breaches;  that  there  was  no  evi- 
dence to  sustain  it,  or  at  least  not  to  such  an  amount,  and 
hence  the  jury  must  necessarily  have  found  more  for  the 
coal  cars,  otherwise  the  verdict  would  be  wrong.    When  a 
judgment  is  introduced  in  evidence  as  an  estoppel,  it  can  not 
be  varied  or  explained  by  parol  evidence  as  it  rests  in  the 
record.    The  pleadings  are  read  to  see  what  the  issue  was, 
and  that  it  was  identical  with  the  case  in  which  it  is  pleaded 
as  an  estoppel,  and  then  follows  the  judgment.    Sometimes 
it  may  be  admissible  to  show  by  parol  what  was  the  real 
issue  before  the  jury,  and  to  show  what  evidence  was  intro- 
duced, simply  to  show  what  the  issue  was;  but  never  is  it 
allowable  to  explain  the  nature  of  the  evidence  to  show  what 
the  jury  really  found  by  its  verdict  as  between  two  claims, 
or  how,  according  to  the  evidence,  it  ought  to  have  found. 
Presumptions  of  this  kind  as  to  what  was  found  by  the  jury, 
as  we  have  above  shown,  are  not  to  be  indulged  in  order  to 
m^ke  a  judgment  operate  as  an  estoppel.    The  issues  and 
judgment  following  must,  of  themselves,  show  this  positively 
and  clearly  or  there  can  be  no  estoppel. 

We  now  come  to  the  question  of  the  damages  allowed  in 
the  case  by  the  way  of  allowing  appellee's  costs  and  his 
expenditure  of  money  for  attorneys  in  the  White  suit.  On 
what  principle  of  law  the  court  allowed  appellee  to  recover 
for  attorney's  fees  we  are  at  a  loss  to  know.  This  suit  is 
based  on  a  contract  entered  into  by  appellant  with  appellee 
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for  a  consideration — to  guarantee  the  perf omiauce  of  White's 
contract  to  a  certain  extent.  White  defaulted  in  his  con- 
tract. What  remedy  had  appellee  against  appellant?  He 
had  his  right  of  action  on  the  bond.  If  he  sued  White  the  law 
of  this  State  would  allow  him  his  costs  in  case  of  recovery 
against  White,  but  no  attorney's  fees.  Did  appellant's  con- 
tract of  guaranty  render  him  under  any  more  obbgation  in 
case  of  the  breach  of  his  and  White's  contract,  than  the  latter, 
as  the  principal,  was  bound  for  ?  If  that  be  so,  the  saine 
logic  would  make  him  bound  for  the  money  appellee  may 
spend  for  attorney's  fees  in  prosecuting  the  })resent  suit,  and 
the  appellant  would  have  no  recourse  on  White  for  such 
losses.  The  money  expended  by  appellee  in  attorney's  fees 
in  prosecuting  his  suit  against  White,  is  a  loss  he  can  never 
recover  either  against  White  or  any  one  else  unless  he 
has  some  special  contract  to  that  effect,  or  unless  some 
special  statute  should  allow  it.  As  to  the  right  to  recover 
for  costs  made  in  the  suit  against  White,  we  are  satisfied  he 
has  no  such  right.  The  contract  of  guaranty  does  not,  as 
we  understand  it,  cover  costs  that  appellee  might  incur  in 
prosecuting  the  principal.  Appellant's  contract  simply 
guarantees  the  fulfillment  by  White'of  the  latter's  contract 
with  appellee.  The  guaranty  contract  is  broken  when  the 
principal  fails  to  perform,  and  the  guarantor  may  at  once  be 
sued,  and  the  damages  recovered  for  the  breach  of  the  con- 
tract on  the  part  of  the  principal.  The  guarantor  in  this 
class  of  cases  is  regarded  as  an  original  promisor,  and  no 
suit  need  be  prosecuted  against  the  principal  in  order  to  fix 
the  liability  of  the  guarantor.  A  suit,  therefore,  against  the 
principal,  is  wholly  unnecessary  and  useless.  Gridley  v. 
Capen,  72  111.  11 ;  Penny  v.  Crane  Bros.  Mfg.  Co.,  80  IH 
24i.  And  we  think  that  no  inference  can  be  legitimately 
drawn  from  the  fact  of  guaranty  of  performance  of  the 
principal's  contract,  that  the  guarantor  should  pay  costs  ex- 
pended in  a  suit  by  the  guaranteed  party  against  the  prin- 
cipal. Douglass  V.  Ilowland,  25  Wendell,  35.  A  contract 
of  guaranty  must  be  strictly  construed,  and  the  guarantor 
can  not    be  made    liable  except  by  the  strict  terms  of 
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his  contract.    Kjan  v.  Trustees,  14  111.  20.    Finney  v.  Con- 
don, 86  111.  78.    In  cases  of  an  indorser  of  a  promissory  note, 
where  the  prosecution  of  the  maker  to  insolvency  by  the  in- 
dorsee is  one  of  the  modes  provided  for  in  the  statute  to  fix 
the  liability  of  the  indorser,  it  is  proi>er  to  allow  costs  in- 
curred by  the  indorsee  in  such  prosecution  in  his  suit,  after- 
ward brought  by  him  against  the  indorser.    But,  in  case 
of  a  guarantor,  where  no  suit  is  necessary  or  required,  we 
have  always  understood  the  rule  to  be  different.    The  note 
guaranteed  and  interest,  is  the  measure  of  damages  in  that 
case.    The  case  of  Westfield  v.  Mayo,  122  Mass.  107,  is  not 
a  case  like.  this.     There  the  plaintiff  was  made  immediately 
liable  to  be  sued  on  account  of  the  wrongful  act  of  the  de- 
fendant, and  was  sued  and  was  compelled  to  pay  costs  and 
counsel  fees  ;  it  was  held  to  be  reasonable  that  the  wrong- 
doer should  reimburse  plaintiff  for  those  expenses.    That 
would  seem  reasonable  and  equitable.    But  this  is  quite  a 
dififerent  case.  ^  The  liability  rests  on  a  contract,  and  the 
costs  incurred  by  appellee  were  useless  and  voluntary.    But 
in  this  case  the  cause  of  action  in  appellee's  suit  against 
White,  as  we  have  seen,  was  a  different  one  from  the  cause 
of  action  sued  on  in  the  case,  and  can  not  be  regarded  as 
identical  for  any  purpose.    The  judgment  in  that  case  can 
be  neither  held  as  an  estoppel  against  appellant,  nor  can 
any  expenses  in  prosecuting  it  be  recovered  even  if  they 
could  in  a  case  where  the  cause  of  action  was  identical.    The 
appellee  insists  that  inasmuch  as  a  demurrer  to  the  amended 
count  setting  up  the  judgment  Avas  demurred  to,  and  the 
demurrer  overruled  and  issue  joined,  there  can  be  no  defense 
here,  even  if  the  count  were  bad.    We  do  not  regard  this 
point  good.    We  have  examined  that  count,  and  while  it  is 
not  as  clear  as  it  might  be,  we  think  the  proper  construction 
to  be  given  to  the  allegations  in  regard  to  the  former  re- 
covery, is,  that  the  cause  of  action  litigated  in  that  case  was 
the  same  as  the  one  sued  on  in  this  case.     If  there  is  any 
doubtful  meaning  in  pleading,  such  ambiguity  should  be 
taken  most  strongly  against  the  pleader.     The  court  must 
have  understood  the  pleading  in  this  way,  or  a  demurrer 
would  have  been  sustained  to  it. 
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This,  then,  being  the  state  of  the  pleadings  when  the  evi- 
dence was  introduced  and  showed  the  causes  of  action  dif- 
ferent in  the  two  cases,  the  plea  was  not  sustained.  The  court, 
however,  tried  to  sustain  it,  and  heard  proof  and  divided  the 
-judgment,  and  held  a  portion  of  it  to  be  an  estoppel  to  that 
extent.  The  evidence  failed  to  support  the  allegations  of 
the  plea  that  the  entire  judgment  was  an  estoppel,  which 
judgment  was  set  out  in  figures.  The  estoppel  allowed  was 
entirely  different  from  the  one  pleaded.  The  entire  judg- 
ment was  pleaded  and  appellant  estopped  only  as  to  a  part. 
Our  conclusion,  then,  is,  that  the  court  erred  in  allowing  any 
portion  of  the  judgment  against  White  to  be  set  up  as  an 
estoppel,  in  allowing  such  judgment  as  any  part  of  the 
measure  of  damages,  and  in  allowing  costs  and  attorney's 
fees  incurred  by  appellee  in  that  case  as  a  part  of  the  dam- 
ages, and  in  not  requiring  the  case  to  be  tried  the  same  as 
though  the  suit  of  appellee  against  White  had  never  been 
tried. 

For  these  reasons  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Curl  Kichardson  et  al. 

V. 

Kate  Richardson  et  al. 

Negotiable  Instruments — Notes  of  Deceased  Held  by  His  Widow,  Void 
for  Want  of  Consideration — Power  of  Court  of  Equity  to  Compel  Their 
Payment  Out  of  Widow's  Share  of  Estate — Parol  Ante-Nuptial  Contract 
— Stattite  of  Frauds— Weight  of  Evidence — Widow  cw  Witness, 

1.  "Where  a  widow  sells  notes,  given  to  her  by  her  husband  in  his  life- 
time, before  maturity,  to  an  innocent  purchaser,  which  notes  were  with- 
out consideration,  such  sale  is  fraudulent  as  against  the  heirs  of  the 
husband,  and  a  court  of  equity  has  power  to  compel  the  payment  of  the 
same  out  of  the  distributive  share  of  the  widow  in  her  husband^s  estate, 
less  the  one-third  part  she  was  entitled  to  as  his  .widow. 
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2.  A  parol  ante-nuptial  contract,  by  which  the  husband  agreed  to 
settle  upon  his  wife  a  sum  in  excess  of  what  would  be  her  legal  share  in 
his  estate,  is  void  under  the  statute  of  frauds,  and  the  marriage  of  the 
parties  does  not  take  the  contract  out  of  the  statute. 

3.  A  widow  is  not  competent  to  testify  that  her  husband,  in  his  life- 
time, gave  money  to  her,  and  that  she  loaned  it  back  to  him,  and  that  he 
gave  her  notes  for  the  same,  where  the  question  in  issue  is  as  to  the  con- 
sideration of  such  notes. 

4.  Upon  the  case  presented,  this  court  holds  that  the  competent  testi- 
mony in  the  case  was  not  sufficient  to  justify  a  finding  that  the  notes  in 
question  were  given  for  a  good  consideration. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  County;  the 
Hon.  James  Shaw,  Judge,  presiding. 

Mr.  E.  L.  Bedford,  for  appellants. 

Messrs.  D.  &  T.  J.  and  J.  M.  Siieean,  for  aj^pellee  Kate 
Kichardson. 

Mr.  Justice  Harker.  This  was  a  bill  in  chancery  filed 
by  appellants,  four  of  the  heirs  of  Norman  B.  Eichardson, 
deceased,  to  compel  Kate  Kichardson,  widow  of  the  de- 
ceased, to  account  for  and  pay  out  of  her  distributive 
share  the  amount  of  a  judgment,  recovered  against  the 
estate  upon  two  promissory  notes,  aggregating  in  amount 
$25,100,  executed  and  delivered  to  her  by  the  deceased 
in  his  lifetime,  and  after  his  death  assigned  by  her  to  the 
First  National  Bank  of  ShuUsburg,  Wis.  The  bill  avers 
that  the  notes  were  executed  without  consideration;  that 
they  were  assigned  before  maturity  in  order  to  cut  off  the 
defense,  which  would  defeat  a  recovery  in  a  suit  by  the  orig- 
inal payee,  and  that  such  assignment,  without  disclosing 
the  facts  under  Avhich  they  were  executed,  whereby  the 
estate  became  liable  to  pay  them,  was  a  fraud  against  the 
estate  and  the  heirs.  The  widow,  the  ShuUsburg  Bank, 
Ezra  R.  Carr,  administrator  of  the  estate,  and  two  heirs, 
were  made  defendants.    It  is  not  necessary  to  consider  any 
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other  answer  than  that  of  the  widow,  for  it  was  upon  the 
issues  raised  by  the  bill  and  her  answer  that  the  cause  was 
tried.  Answering,  she  denied  any  fraudulent  act  or  intent 
upon  her  part  and  averred  that  the  notes  were  executed  and 
delivered  to  her  by  the  deceased  for  a  good  and  valuable 
consideration.  The  Circuit  Court  Jound  for  the  defendants 
and  dismissed  the  bill  for  want  of  equity.  The  following 
are  the  undisputed  facts  as  disclosed  by  the  record  before  us. 
In  1888,  Norman  B.  Kichardson,  a  resident  of  Warren,  111., 
was  worth  from  $175,000  to  $200,000,  his  property  consisting 
mainly  of  bank  deposits  and  interest-bearing  notes  secured 
by  mortgages.  He  had  accumulated  his  fortune  through 
many  years  of  active,  frugal  and  careful  business  manage- 
ment. He  was  then  and  had  been  for  a  long  time  before, 
engaged  in  the  banking  business.  He  was  about  seventy 
years  of  age,  and  a  widower,  his  wife  having  died  in  1885. 
During  the  spring  of  that  year  a  correspondence  sprang 
up  between  him  and  a  Miss  Kate  Matheson,  a  young  lady 
then  engaged  in  the  millinery  business  at  Brooklin,  Canada 
He  had  met  her  several  years  before,  when  a  girl  twelve 
years  of  age,  visiting  a  sister  at  Warren.  As  a  result  of 
the  correspondence  he  visited  her  in  Canada,  and  there 
married  her  November  28,  1888.  They  came  on  to  Warren, 
and  there  lived  together  in  his  old  home  until  his  death, 
May  3,  1890.  After  his  death,  a  few  weeks,  she  exhibited, 
sold  and  assigned  to  the  First  National  Bank  of  Shullsburg, 
Wisconsin,  two  promissory  notes  executed  and  delivered  to 
her  by  her  husband,  one  for  $100  and  one  for  $25,000,  bear- 
ing date  February  22,  1889,  due  in  three  years  and  bearing 
eight  per  cent  interest  from  date.  The  bank  filed  the  notes 
for  probate  in  the  County  Court.  The  claim  was  resisted, 
but  after  trial,  allowed.  On  appeal  to  the  Circuit  Court, 
the  bank  was  agaih  successful,  and  on  June  12,  1891,  recov- 
ered a  judgment  against  the  estate  for  $28,389.66. 

As  we  view  this  controversy  the  only  serious  question  in- 
volved is,  whether  the  notes  were  given  without  a  valuable 
consideration;  because,  if  they  were,  the  assignment  of 
them  by  Mrs.  Richardson  before  maturity  was  fraudulent, 
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and  we  entertain  no  doubt  of  the  power  of  a  court  of  chan- 
cery to  compel  her  to  respond  to  the  estate  to  the  amount 
of  any  judgment  which  the  estate  has  suffered  by  reason  of 
her  wrongful  and  fraudulent  act  in  that  regard.  We  think 
too,  the  court  has  power  to  stay  out  of  her  distributive 
share  an  amount  sufficient  to  pky  the  judgment,  less,  of 
course,  the  one-third  part  she  would  be  entitled  to  as  widow 
of  the  deceased.  As  far  as  the  note  for  $25,000  is  con- 
cerned, we  are  of  the  opinion  that  the  presumption  of  its 
being  given  for  value  was  overcome  by  proof  that  Mrs. 
Richardson,  at  the  time  of  her  marriage,  had  but  little 
means ;  that  the  maker  was  possessed  of  such  wealth  and 
ready  money  Ihat  there  was  no  probability  of  his  borrow- 
ing that  sum  of  money  from  any  one,  and  that  she  had 
stated  to  several  different  persons  that  the  note  was  given 
to  her  as  a  present  from  her  husband.  The  evidence  shows 
that  all  the  property  owned  by  her  at  the  time  of  her  mar- 
riage consisted  of  a  small  amount  of  millinery  goods  and 
furniture,  not  exceeding  in  value  S^OO.  These  she  sold  and 
invested  part  of  it  in  chinaware  and  a  bed-room  set.  Her 
people  were  quite  poor  and  there  appears  to  have  been  no 
source  from  which  she  could  have  obtained  money  except 
her  husband.  Two  disinterested  Avitnesses,  Mrs.  Irene 
Matthews  and  Mrs.  J.  P.  Kerlin,  testify  positively  that  she 
admitted  to  them  that  the  note  was  a  present  from  her  hus- 
band, and  John  Hogan,  a  young  man  who  on  the  day  after 
Richardson's  death,  at  the  instance  of  the  widow,  procured 
the  note  from  a  dressing-case  drawer  in  the  liouse  and 
brought  it  to  her,  testified  that  she  gave  him  to  understand 
that  the  note  was  given  to  her  as  a  present.  Mrs.  Richard- 
son was  introduc€Mi  as  a  witness  in  her  own  behalf.  She 
denied  making  the  statements  sworn  to  by  the  above  named 
witnesses,  that  the  note  was  a  present.  She  also  testified 
to  a  parol  agreement  made  between  her  and  Richardson 
prior  to  the  marriage,  that  in  consideration  of  her  marry- 
ing him  he  would  settle  upon  her  over  and  above  the 
amount  which  the  law  would  give  her  out  of  his  estate  at 
the  time  of  his  death,  an  amount  sufficient  to  make  her 
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interest  $80,000,  and  that  it  was  in  consideration  of  such 
agreement  alone  that  she  did  marry  him ;  that  after  their 
marriage  he,  in  pursuance  of  the  agreement,  gave  her  at 
different  times  hirge  sums  of   money,  aggregating  over 
$25,000,  and  that  she  loaned  it  back  to  him.     The  parol 
ante-nuptial  agreement  set  up  was  void  under  the  statute 
of  frauds  of  Illinois,  the  forum  in  which  the  case  was  tried. 
1  Starn  &  C.  111.  Stats.,  1187 ;  McAnnulty  v.  McAnnulty, 
120  111.  26.    That  marriage  is  not  sufficient  to  take  such  an 
agreement  out  of  the  statute  is  firmly  established.    McAn- 
nulty V.  McAnnulty,  svpra;  Henry  v.  Henry,  27  Ohio,  121; 
Crane  v.  Gough,  4  Md.  316;  Lloyd  v.  Fulton,  91  U.  S.  479;  2 
Parsons  on  Contracts,  72.     If  the  note  was  given  with  no 
other  consideration  to  support  it  than  the  void  ante-nuptial 
contract  it  was  void  also.    McAnnulty  v.  McAnnulty  et  al., 
Bxipra,   The  fact  of  such  ante-nuptial  agreement  being  made 
could  only  be  received  in  evidence  as  corroborative  of  the 
contention  that  Richardson,  after  the  marriage,  gave  large 
sums  of  money  to  his  wife.    It  furnished  a  reason  for  the 
alleged  conduct  of  Richardson  in  giving  her  such  large  sums 
of  money.     The  difficulty  in  the  Avay  of  the  proof,  however, 
was  that  Mrs.  Richardson  was  the  only  witness  who  testi- 
fied to  the  promise.     She  was  not  a  com]x?tent  witness  for 
that  purpose.     Nor  was  she  competent  to  testify  that  Rich- 
ardson gave  her  the  money,  that  she  loaned  it  back  to  him, 
and  that  the  note  was  given  in  consideration  of  such  loan. 
She  was  sued  by  the  heirs  of  a  deceased  person  and  conies 
directlv  within  the  inhibition  contained  in  the  second  sec- 
tion  of  Chapter  51  of  our  Revised  Statutes  relating  to  evi- 
dence and  depositions.     Connelly  v.  Dunn,  73   111.   218; 
Treleaven  v.  Dixon,  119  111.  548 ;  Bernard  v.  Bernard,  119 
111.  92;  Way  v.  Ilarriman,  126  111.  132.    Her  testimony  in 
those  regards  did  not  fall  within  any  of  the  enumerated 
exceptions  of  section  two,  as  did  her  testimony  denying  the 
statement  sworn  to  by  John  Ilogan,  Mrs.  Matthews  and 
Mrs.  Kerlin.    Notwithstanding  her  contradiction  of  the  tes- 
timony of  the  three  witnesses  named,  and  the  other  testi- 
mony introduced  by  her  to  weaken  them,  we  are  satisfied 
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she  made  the  statements  sworn  to  by  them.   That  she  should 
make  such  statements  we  do  not  think  at  all  unreasonable, 
in  view  of  the  fact  that  it  was  being  charged  against  her 
that  the  ^ notes  were  not  delivered  in  the  lifetime  of  her 
husband.     It  devolved,  then,  upon  Mrs.  Richardson,  after 
the  proofs  made  by  aj)pellants,  to  show  affirmatively  a  val- 
uable consideration  for  the  note.     This  she  undertook  by 
the  testimony  of  her  niece,  Nellie  Hockin,  a  young  girl  from 
Canada,  whom  she  procured  to  live  with  her  shortly  after 
her  marriage.     She  testified  that  Richardson  at  one  time 
asked  her  if  she  did  not  think  it  strange  that  a  girl  so  young 
as  her  aunt  would  marrv  an  old  man  like  liim ;  to  which  she 
replied  that  she  did,  when  he  told  her  that  her  aunt  should 
never  be  sorry  for  marrying  him,  because  he  intended  to 
give  her  more  than  one-third  of  his  estate  by  will  or  other- 
wise.    She  then  related  a  very  remarkable  story  to  the 
effect  that  in  January,  1889,  shortly  after  her  arrival  from 
Canada,  Richardson  came  into  the  house  and  finding  his  wife 
sitting  at  a  bay  window  handed  her  $10,000  in  cash,  telling 
her  that  the  monev  was  hers :  that  Mrs.  Richardson  called 
uix)n  witness  to  help  count  it,  and  that  after  counting  it  Mrs. 
Richardson  put  the  money  in  the  bottom  of  an  empty  trunk, 
where  it  remained  in  an  unoccupied  room  for  several  weeks ; 
that  within  a  day  or  two  afterward,  he  handed  her  §8,000 
more,  which  Mrs.  Richardson  intrusted  to  the  witness,  who 
kept  the  amount  in  her  trunk;  that  the  money  was  all 
loaned  out  from  time  to  time  to  Richanlson  by  her  aunt ; 
that  he  at  different  times  gave  her  other  sums  of  money 
^vhich  he  subsequently  borroAved  from  her.   Such  is  the  tes- 
timony which,  it  is  contended,  furjiishes  ample  proof  of  a 
consideration  for  the  note.     In  our  opinion  it  is  so  at  war 
with  common  experience,  the  business  habits  of  Richardson 
and  surrounding  circumstances,  as  to  render  it  unworthy  of 
belief. 

There  are  other  features  in  the  evidence  bearing  upon  the 
question  to  some  extent  which  we  have  carefully  considered, 
but  it  would  render  this  opinion  too  lengthy  to  discuss 
them  in  detail.     In  our  judgment,  the  testimony  which  was 
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proper  and  worthy  of  belief  was  entirely  insufficient  to 
show  a  consideration  for  the  $25,000  note,  and  the  Circuit 
Court  should  have  so  found  and  rendered  a  decree  compel- 
ling the  widow  to  respond  out  of  her  share  of  the  estate 
to  an  amount  equal  to  what  the  estate  has  suffered  by  reason 
of  her  assignment  of  the  note. 

As  to  the  $100  note,  the  decree  should  be  otherwise.  As 
to  it  we  do  not  think  appellants  sustained  their  bill.  The 
amount  is  not  inconsistent  with  the  means  she  had  at  the 
time  of  her  marriage,  or  the  probability  of  her  having  it  to 
loan  at  the  time  the  note  was  executed. 

The  decree  will  be  reversed  with  directions  to  the  Circuit 
Court  to  grant  the  relief  so  far  as  it  appertains  to  the 
$25,000  note,  and  deny  it  as  to  the  $100  note,  and  apportion 
costs  as  to  the  Circuit  Court  may  seem  proper. 

Heversed  with  direciions. 


John  J.  Kunder 

V. 

James  E.  Smith  et  al. 

Sales— Contract  for  Sale  of  Com — Breach — Verdict— Evidence^ 
Variance — Instruct  ions, 

1.  In  an  action  brought  to  recover  damages  for  the  alleged  breach  of 
a  contract  for  the  sale  of  certain  com,  the  defense  being  that  tliere  was 
no  positive  contract  of  sale,  this  court  holds  that  the  evidence  justified 
the  verdict  of  the  jury  in  favor  of  the  plaintiff. 

2.  Instructions  should  be  plain,  and  as  few  as  possible. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Chaeles  Blanciiard,  Judge,  presiding. 

Messrs.  Bkewer  &  Strawn,  for  appellant. 
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Messrs.  Snyder  &  Stead,  for  appellees. 

Mb.  Justice  Lacey.    This  was  a  suit  brought  by  appellee 
against  appellant  for  the  recovery  of  damages  for  breach  of 
contract  on  appellant's  part  in  not  filling  a  contract  to  de- 
liver 2,300  bushels  of  No.  2  com,  purchased  July  6, 1890,  and 
to  be  delivered  half  in  July  and  the  other  half  in  September 
'following — price  thirty  cents  per  bushel.    It  appears  from 
the  evidence  that  appellee  James  E.  Smith  was  engaged  in 
the  grain  trade  at  Troy  Grove,  and  that  the  other  appellees, 
the  firm  of  West,  Andress  &  Co.,  were  associated  with  him. 
The  firm  of  West,  Andress  &  Co.  was  composed  of  John 
West,  M.  S. 'Andress  and  Iliram  Higgins.     The  contmct 
was  entered  by  James  E.  Smith  at  the  time  it  was  made 
in  his  contract  book.    The  appellant  was  a  farmer  living  in 
the  vicinity  of  Troy  Grove,  and  had  the  corn  on  his  farm  in 
a  crib.    The  appellee  Smith  claimed   to  have  entered  a 
memorandum  of  the  contract  in  his  contract  book  at  the  time 
it  was  made,  as  follows,  viz.:  "  J.  Kunder  sold  1,150  bushels 
com  at  thirty  cents  for  September  delivery,  and  J.  Kunder 
sold  1,150  bushels  of  com  at  thirty  cents  for  July  delivery." 
The  com  was  never  delivered,  and  it  was  worth,  as  the  evi- 
dence showed,  forty-two  cents  per  bushel  on  the  last  day  of 
July  and  forty-three  cents  per  bushel  on  the  last  day  of  Sep- 
tember following  the  contract.     The  case  Avas  tried  by  a  jury 
and  resulted  in  a  verdict  for  appellees  in  the  sum  of  $100, 
upon  which  the  court,  after  overruling  a  motion  for  a  new 
trial,  rendered  judgment.    From  this  judgment  this  appeal 
is  taken. 

The  appellant  contended  before  the  jury  and  so  testified, 
that  he  made  no  positive  contract  to  sell  his  corn  to  appellee, 
but  told  him  at  the  time  the  alleged  contract  was  made  that  if 
he  could  get  a  "  sheller  " — a  corn  sheller — he  would  probably 
bring  him  some  corn  at  the  price  appellees  then  offered — 
thirty  cents  per  bushel.  But  we  think  that  the  evidence 
elearly  preponderated  in  appellees'  favor  and  that  the  jury 
was  clearly  justified  in  finding  the  verdict  it  did.  There  is 
some  contention  on  the  part  of  appellant  that  the  contract 
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was  changed,  and  corn  to  be  delivered  all  at  once,  after  oats 
harvest,  or  last  of  September.  We  do  not  understand  there 
was  any  change,  although  appellees  would  doubtless  have 
waived  the  time  of  delivery  if  appellant  had  offered  to  de- 
liver even  in  September;  but  he  repudiated  the  entire  con- 
tract from  the  beginning. 

There  is  a  point  made  that  there  was  a  variance  between 
the  declaration  and  proof  in  regard  to  the  grade  or  kind  of 
corn  actually  purchased.  We  think  there  was  no  variance. 
The  appellees  purchased  certain  corn  of  appellant.  It  was 
represented  by  him  to  be  a  certain  kind  of  yellow  corn,  but 
the  contract  did  not  sj^ecify  the  grade  nor  any  particular 
lot  of  com.  It  was  to  be  corn  and  so  many  bushels.  At 
least  that  was  the  evidence.  The  declaration  in  one  count 
declared  for  the  sale  of  No.  2  com,  and  in  the  other  simply 
corn.  We  think  the  evidence  was  sufficient  to  sustain  either 
count.  There  is  no  evidence  to  show  that  when  corn  is 
purchased  it  does  not  mean  good  merchantable  com  of  the 
prevailing  grade,  and  that  was  shown  to  be  No.  2,  If  that 
had  not  been  the  case  appellant  could  have  shown  it.  Evi- 
dently appellees  did  not  recover  the  price  in  July  or  even 
in  September  of  No.  2  yellow  corn.  If  they  had  recovered 
the  price  that  No.  2  corn  brought  in  the  market  when  this 
corn  should  have  been  delivered  by  the  terms  of  theconti-act 
the  verdict  should  have  been  over  $200  instead  of  being 
$100.  And  there  was  only  two  cents  diiferenc^  in  favor  of 
No.  2  yellow  corn  in  July  and  none  in  September.  We  see 
no  merit  in  this  defense. 

The  appellant  complains  of  appellees'  instruction  No.  5, 
because  he  insists  it  does  not  require  the  finding  of  the  jury 
to  be  based  on  the  evidence,  which,  it  is  insisted,  it  should 
have  done.  We  do  not  regard  this  criticism  as  just.  Bead- 
ing the  instruction  as  a  whole,  it  does  require  the  findings 
of  the  jury  to  be  based  on  the  evidence,  though  that  require- 
ment is  not  repeated  every  time  the  findings  are  mentioned. 
We  think  the  jury,  however,  could  not  have  been  misled  by 
the  instruction.  All  other  instructions  in  the  case  speci- 
fically told  the  jury  that  its  findings  must  be  based  on  the 
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evidence.  Appellant  complains  of  the  refusal  of  the  court 
to  g^vG  ^  large  number  of  his  refused  instructions.  There 
was  no  error  in  the  refusal  to  give  instructions  numbers 
two,  six,  seven,  nine,  ten,  eleven,  twelve,  thirteen,  fourteen 
and  fifteen.  While  this  was  a  case  that  in  its  facts  and 
circumstances  required  but  a  few  plain  instructions  as  to  the 
law,  the  appellant  prepared  fifteen  long  instructions,  most 
of  which,  from  t^ieir  very  nature  must  have  been  faulty,  or 
a  repetition  one  of  the  other. 

The  court,  however,  gave  numbers  one,  five  and  eight  as 
asked,  and  modified  numbers  three  and  four,  and  gave  them 
in  a  modified  form.  There  is  no  error  in  the  modification. 
On  the  part  of  appellees  the  court  gave  five  instructions. 
The  jury  was  fully  instructed  on  all  the  necessary  points  of 
law  involved  in  the  case.  It  is  bad  practice  for  a  court  to 
reiterate  in  instructions  the  same  principles  of  law.  Instruc- 
tions should  be  plain  and  few,  and  as  simple  as  possible. 
Entirely  too  many  instructions  were  asked  on  part  of  ap- 
pellant. 

It  is  objected  that  the  court  erred  in  allowing  the  memo- 
randum of  the  contract  made  by  the  appellee  Smith,  to  be 
read  in  evidence.  We  do  not  understand  that  it  was  read 
in  evidence.  The  court  only  allowed  the  witness  to  refer  to 
it  to  refresh  his  memory  and  state  what  it  was.  We  see  no 
error  in  allowing  the  testimony.  Even  if  it  could  be  re- 
garded as  improper,  we  should  not  be  disposed  to  regard  it 
as  reversible  error,  as  the  clear  preponderance  of  the  other 
evidence  in  the  case  was  in  appellee's  favor.  The  interest, 
of  all  appellees  in  the  suit  was  sufficiently  shown. 

Seeing  no  error  in  the  record,  the  judgment  of  the  court 
below  is  aifirmed. 

Judgment  affirmed. 
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Benjamin  F.  IIolley  and  Phoebe  J.  Holley 

V. 

David  H.  Knapp. 

Attorney  and  Client — Action  for  Services — Dispute  as  to  Contract  of 
Employment — Verdict  of  J  wry— Variance  Between  Prvecipe  and  Declara- 
tion— Ev  idence, 

1.  In  an  action  brought  by  an  attorney  to  recover  for  services  rendered 
by  him,  where  there  was  a  conflict  of  evidence  as  to  the  terms  under 
which  he  was  engaged,  this  court  holds  that  the  verdict  of  tlie  jurj'  was 
justified  by  the  evidence. 

2.  Where  the  defendants  pleaded  to  the  declaration  without  objec- 
tion, and  made  no  point  in  the  Circuit  Court,  it  is  too  late  to  object  here 
that  the  amoiuit  of  damages  laid  in  tlie  declaration  exceeded  the  amount 
named  in  the  praecipe. 

3.  A  letter,  written  by  defendants'  son  to  the  plaintiff,  held,  in  the  case 
presented,  to  have  been  properly  admitted  in  evidence,  it  appearing  that 
it  was  written  at  defendant's  request,  about  tlie  business  in  controversy. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Kankakee  Countv;  the 
Hon.  Alj^red  Sample,  Judge,  presiding. 

^Messrs.  II.  L.  Richardson  and  O.  G.  Bartlett,  for  appel- 
lants. 

Messrs.  Stephen  R.  Moore  and  "William  Potter,  for 
appellee. 

Mr.  Justice  Cartwright.  This  action  was  brought  by 
the  appellee,  David  II.  Knapp,  against  the  apj)e]lants,  Ben- 
jamin F.  Holley  and  Phoebe  J.  Holley,  his  wife,  to  recover 
a  balance  claimed  to  be  due  for  legal  services  rendered  and 
personal  expenses  incurred  in  pursuance  of  an  employment 
of  appellee  by  appellants.  There  was  no  dispute  on  the 
trial  that  the  appellee  was  employed,  and  that  he  rendered 
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services  and  incurred  expenses,  nor  was  it  disputed  that  ap- 
pellants paid  bii)[i  money  from  time  to  time  on  account.  Tbi3 
contention  Ayas  as  to  the  terms  of  employment,  the  amount 
of  expenses  chargeable  to  appellants,  the  value  of  the 
services  rendered,  and  the  amount  of  payments. 

Appellee  and  the  appellant  Benjamin  F.  HoUey,  were 
the  only  witnesses  to  the  employment,  and  they  agreed  that 
when  appellants  were  visiting  at  Norwich,  New  York,  in 
ISSO,  an  arrangement  was  made  with  appellee,  between 
wliora  and  themselves  there  was  a  relationship,  that  he 
should  come  to  this  State,  where  appellants  resided  at 
Momence,  and  assist  local  attorneys  in  litigation  on  behalf 
of  appellants.  Appellee  testified  that  the  agreement  was 
that  he  should  be  well  paid  if  he  would  come,  while  Holley 
testified  that  appellee  said  that  it  would  not  cost  appellants 
much  over  and  above  expenses,  and  that  he  would  go  any- 
way, if  he  didn't  get  any  more  than  expenses.  Appellee 
admitted  the  payment  to  him  of  $1,016,  which  exceeded  his 
charges  for  expenses,  and  he  obtained  a  verdict  for  $1,600, 
balance  due.  The  evidence  was  that  the  services  were 
worth  $10  per  day  and  expenses,  at  which  rate  his  charges 
amounted  to  $3,137.95  iov per  diem  and  expenses,  and  after 
giving  credit  for  $1,016,  he  claimed  a  balance  of  $2,121.95. 
It  is  apparent  that  the  jury  found  that  the  employment  was 
general,  and  we  are  not  prepared  to  say  that  they  were  not 
right.  The  remaining  controversy  as  to  matter  of  fact  re- 
lated to  the  amount  of  services  and  expenses  chargeable,  and 
the  amount  of  payment.  The  expenses  charged  included 
money  paid  for  cigars,  newspapers  and  other  things,  which, 
it  is  contended,  are  not  properly  included  in  the  expense  ac- 
coTint,  and  appellants  claimed  to  have  made  some  payments 
not  credited  by  appellee,  and  also  claimed  that  appellee  was 
visiting  and  hunting  and  fishing  during  time  charged  to 
them.  The  jury  did  not  allow  the  amount  of  appellee's 
claim,  and  we  think  the  deductions  made  sufficient  to  cover 
all  just  objections  on  the  ground  stated.  Holley  kept  no 
regular  account  of  payments,  and  his  testimonj''  was  largely 
guess-work  on  that  subject.  We  think  appellants  were 
credited  by  the  jury  with  all  payments  made. 
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It  is  objected  that  the  court  admitted  certain  letters  writ- 
ten by  John  Lane  to  appellee.  They  were  written  about 
the  business  and  were  proven  to  have  been  written  by  Lane, 
a  son  of  Mrs.  IloUey,  for  appellants  at  their  request.  There 
was  no  error  in  their  admission. 

The  damages  named  in  the  ])r8Bcipe  were  $1,500,  while  the 
damages  laid  in*  the  declaration  were  $2,000,  and  it  is  ob- 
jected that  the  verdict  and  judgment  exceeded  the  amount 
named  in  the  praecipe.  The  record  recites  that  summons 
was  issued  and  returned  served,  but  that  it  was  lost,  and  the 
amount  named  in  it  is  not  stated.  Appellants  pleaded  to 
the  declaration  and  made  no  point  in  the  Circuit  Court  on 
that  question.  It  is  too  late  to  raise  it  now.  It  was  agreed 
that  the  court  might  instruct  the  jury  orally,  and  the  oral 
statement  made  by  the  court  in  pursuance  of  that  agree- 
ment is  objected  to.  The  statement  contained  no  prop- 
osition of  law,  but  told  the  jury  to  exercise  their  good 
common  sense  and  do  what  was  right.  The  court  is  only 
authorized  to  instruct  as  to  the  law  of  the  case,  but  the  ad- 
vice was  of  a  kind  that  probably  did  no  harm.  At  any  rate, 
no  point  was  made  concerning  it  in  the  motion  for  a^new 
trial,  and  we  will  not  discuss  it  furtlijer. 

The  judgment  will  be  affirmed. 

Judgment  affinaed. 


4      « 


I.  S.  Callender   et  al. 

V. 

Sanford  Gates  et  al. 

Jnrifuliction — Suit  Against  Person  Outside  County — Plea  in  Abate- 
ment— Service  of  Summons — Return  of  Sheriff— Controverting  by  Parol. 

1.  A  defendant  who  wishes  to  raise  the  question  of  jurisdiction,  where 
a  summons  has  been  served  upon  him  in  a  foreign  county,  must  do  so  by 
a  plea  in  abatement  filed  in  apt  time,  otherwise  he  wiU  be  considered  as 
having  submitted  to  tlie  jurisdiction  of  the  court. 
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2.  While  und6r  the  law  of  this  State  a  return  of  a  sheriff  is  not  held 
to  be  an  absolute  verity,  but  may  be  controverted  by  parol,  yet  such  evi- 
dence, to  prevail,  must  be  clear  and  convincing. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Mercer  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Mr.  J.  A.  McKenzie,  for  appellants. 

Messrs.  Pepper  &  Scott,  for  appellees. 

Mr.  Justice  Harker,  This  was  a  bill  in  chancery  to 
enjoin  the  collection  of  a  judgment  in  favor  of  Sanford  Gates 
and  John  Eddington,  partners,  agiiinst  I.  S.  Callender  and 
L.  A.  Greenwood,  for  $127.25  and  costs,  rendered  by  the 
County  Court  of  Mercer  County.  Gates  and  Eddington, 
residents  of  Mercer  County,  sued  Callender  and  Greenwood, 
residents  of  Knox  County,  in  assumpsit  in  the  County  Court 
of  Mercer  County.  Summons  was  issued  to  the  sheriff  of 
Knox  County,  and  served  by  him  in  that  county.  On  the 
forenoon  of  the  first  day  of  the  term  of  the  court  to 
which  the  summons  was  made  returnable,  the  case  was 
reached  on  tiiecall  of  the  docket,  for  trial.  No  demurrer  or 
plea  having  been  filed,  a  default  Avas  taken  against  the 
defendants,  and  a  judgment  entered  upon  an  affidavit  of 
merits.  On  the  afternoon  of  the  same  day  the  defendants 
appeared  and  moved  the  court  to  set  aside  the  default  and 
judgment  on  the  ground  that  they  were  not  served  in  Mer- 
cer County,  and  filed  pleas  in  abatement.  The  court  over- 
ruled the  motion  and  ordered  the  pleas  stricken  from  the 
files.  An  execution  having  issued  from  the  judgment,  Cal- 
lender and  Greenwood  presented  their  bill  to  enjoin  ])roceed- 
ings  under  it,  and  to  vacate  the  judgment.  On  a  hearing 
the  Circuit  Court  dissolved  the  injunction  and  dismissed  the 
bill.  The  bill  avers  that  the  County  Court  never  had  juris- 
diction of  the  persons  of  the  defendants,  and  that  the  judg- 
ment is  for  that  reason  void.    If  the  summons  sent  to  Knox 
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County  was  read  to  the  defendants,  then  the  court  had  ju- 
risdiction of  their  persons.  It  is  now  firmly  established  that 
a  defendant  who  seeks  to  raise  the  question  of  jurisdiction 
where  a  summons  had  been  sent  to  a  foreign  county,  must 
do  so  b}*"  plea  in  abatement.  The  statute  which  prohibits 
the  suing  of  a  party  out  of  the  county  where  he  resides,  con- 
fers a  privilege  upon  the  citizen,  of  which  he  can  avail  if  he 
chooses.  If  he  does  not  plead  his  privilege  in  apt  time,  he  will 
be  regarded  as  having  waived  it  and  submitted  to  the  juris- 
diction of  the  court.  Kenney  v.  Greer,  13  111.432;  Watter- 
man  v.  Tuttle,  18  111.  292;  Hardy  v.  Adams,  48  111.  532; 
Humphrey  v.  PhiUips,  67  III  132;  Wallace  v.  Cox,  71  111. 
548.  The  case  hinges  entirely  upon  whether  the  summons 
was  read  to  the  defendants.  On  the  back  of  it  was  the  fol- 
lowing return  indorsed  by  the  sheriff  : 

"  Served  this  writ  on  the  within  named  L.  A.  Greenwood 
and  I.  S.  Callender,  by  delivering  a  true  copy  to  each  of 
them  and  by  reading  the  same  to  them  the  29th  day  of 
April,  1891.  ''  *    *    * 

E.  G.  Mathews,  Sheriff." 

In  our  opinion  this  return  shows  service  on  both  defend- 
'  ants  by  reading.  Callender  swore  that  the  summons  was 
not  read  to  him  and  introduced  two  witnesses,  Wm.  Pe- 
spain  and  S.  W.  Ferris,  who  were  present  at  the  time  the 
sheriff  delivered  to  Callender  a  copy.  The  testimony  of 
the  two  witnesses  named  does  not,  as  contended  by  counsel 
for  appellants,  show  the  sheriff  did  not  read  the  summons 
to  Callender.  Neither  one  of  them  pretended  that  he  saw 
or  heard  all  that  passed  between  Callender  and  the  sheriff, 
and  both  left  them  standing  and  talking  together.  The 
only  positive  evidence,  outside  of  tlie  return,  upon  the  sub- 
ject, was  the  testimony  of  the  sheriff  and  Callender,  the 
former  affirming  and  the  latter  denying  that  the  summons 
was  read.  While  the  rule  is  now  finnly  established  in  this 
State  that  the  return  of  a  sheriff  is  not  an  absolute  verity, 
as  was  the  rule  under  the  old  common  law  authorities,  ^^^ 
may  be  controverted  by  parol  proof,  yet  before  such  pr^^ 
should  be  allowed  to  prevail  over  the  return,  it  shoiild  ^ 
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clear  and  convincing.  Th'3  Circuit  Court  did  not  think  the 
proof  furnished  by  appeUants  was  of  that  character.  We 
are  not  prepared  to  say  he  was  wrong. 

If,  as  is  claimed  by  appellants,  this  judgment  works  a 
great  wrong  and  hardship  to  them,  more  is  attributable  to 
their  own  neglect  than  to  the  action  of  the  County  Court 
in  refusing  to  set  aside  the  judgment  and  allow  the  dilatory 
defense  proposed.  They  had  from  the  time  they  were 
served  until  the  convening  of  the  court  to  prepare  and  file 
their  plea  in  abatement.  When  they  applied  to  have  the 
default  and  judgment  vacated,  they  did  not  accompany 
their  application  with  anj^  sho^wing  that  they  had  a  meri- 
torious defense  in  bar  to  the  plaintiffs'  cause  of  action. 

The  decree  of  the  Circuit  Court  will  be  affirmed, 

Dtcrte  ajjit'med. 


James  G.  Kellar 

V. 

Orrin  Shippee. 

Justices — Jurisdiction  of— Action  for  Injury  to  Personal  Property — 
Death  of  Colt  Through  Falling  into  Open  Ditch — Negligence  of  Person 
Digging  Ditch — Ditch  Dug  in  Inclosure  of  Bailee  of  Colt — Evidence — 
Instruct  ions — *  *  Accident"  ' 

1.  A  justice  of  the  peace  has  jurisdiction  of  an  action  for  damages  for 
an  injury  to  personal  property. 

2.  In  an  action  brought  to  recover  damages  for  the  death  of  a  colt 
by  falling  into  a  ditch  dug  by  defendant  through  a  comer  of  an  in- 
closure of  a  bailee  of  the  colt,  this  court  holds  tliat  the  evidence  justified 
a  verdict  for  plaintiff;  that  evidence  that  plaintiff  owned  the  land  tlirough 
which  the  ditch  was  dug,  although  it  was  not  within  his  inclosure,  was 
immaterial,  as  the  fact,  if  true,  would  constitute  no  excuse  for  his  negli- 
gence; that  the  action  was  properly  brought  by  the  owner  of  the  colt^ 
although  at  the  time  of  its  death  it  was  in  the  possession  of  a  bailee,  and 
that  the  negligence  of  the  bailee  of  the  colt,  if  there  was  any,  was  no 
defense. 

8.     An  instruction  telling  the  jury  that  if  the  colt  lost  its  life  by  acci- 
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dent,  plaintiff  could  not  recover,  was  bad  in  not  explaining  that  legally 
an  "  accident  "  meant  an  event  happening  unexpectedly,  and  causing 
damage  without  fault. 

4.    The  evidence  showing  a  clear  right  of  recovery,  unimportant 
errors  are  overlooked,  and  the  judgment  affirmed. 

[Opinion  filed  December  12,  1892.] 

In  error  to  the  Circuit  Court  of  Peoria  County;  the 
Hon.  N.  E.  WoRTHiKGTON,  Judge,  presiding. 

Messrs.  Elmer  J.  Slough  and  Sheen  &  Lovett,  for  plaints 
iff  in  error. 


Mr.  Arthur  Kefthlet,  for  defendant  in  error. 

Mr.  Justice  Cart^vrtght.  This  was  a  suit  commenced  by 
Orrin  Shippee,  defendant  in  error,  against  James  G.  Kel- 
lar, plaintiff  in  error,  before  a  justice  of  the  peace,  to  re- 
cover damages  sustained  by  the  falling  of  a  colt  into  a  ditch 
dug  by  Kellar,  whereby  the  colt  was  killed.  There  was  a 
recovery  in  justice's  court,  and  on  api>eal  by  Kellar  to  the 
Circuit  Court,  there  was  a  trial,  resulting  in  a  verdict  for 
§100,  on  which  judgment  was  entered. 

On  the  trial  the  following  facts  were  proven :  James  G. 
Kellar,  being  desirous  of  draining  a  pond  on  his  land,  dug  a 
ditch  for  th<at  purpose,  varying  in  depth  from  about  three 
feet  to  fourteen  feet,  and  laid  tile  in  the  ditch,  which  was 
afterward  filled  above  the  tile.  The  ditch  was  dug  diago- 
nally across  a  corner  of  the  inclosure  of  E.  F.  Thompson, 
about  three  rods  from  the  corner  of  the  tract.  It  was  tea 
or  eleven  feet  deep  on  Thompson's  land,  and  about  two  and 
a  half  feet  wide  at  the  top  and  one  foot  at  the  bottom.  The 
ditch  was  left  open  and  unprotected  for  a  week  or  more. 
The  colt  in  question  was  running  in  Thompson's  inclosure 
during  this  time,  and  this  fact  was  known  to  Kellar.  After 
the  ditch  had  been  open  for  the  length  of  time  stated,  the 
colt  accidentally  fell  in  it,  and  was  killed.  The  colt  was 
owned  by  Shippee,  and  was  in  the  possession  of  Thompson 
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to  use  for  its  keeping  without  other  compensation.  At  the 
close  of  plaintiff's  evidence,  a  motion  was  made  by  Kellar 
to  dismiss  the  suit  for  the  reasons  following : 

First,  that  plaintiff's  evidence  was  insufficient  to  sustain 
any  finding;  and  second,  that  the  justice  of  the  peace  and 
the  Circuit  Court  on  appeal  had  .no  jurisdiction.  These 
'  reasons  were  inconsistent,  inasmuch  as  the  first  invoked  the 
judgment  of  the  court  on  the  evidence,  which  would  be  an 
act  of  jurisdiction,  and  the  second  denied  the  right  to  exer- 
cise jurisdiction. 

The  court  reserved  the  decision  of  the  motion  until  all  the 
evidence  was  in,  and  then  overruled  it.  This  was  correct. 
The  evidence  was  sufficient,  and  if  it  was  not,  the  court 
would  have  no  power  to  dismiss  the  suit  for  that  reason. 
The  justice,  having  jurisdiction  in  actions  for  damages  for 
injuring  personal  property  in  any  appropriate  form  of 
action,  had  jurisdiction  in  this  case,  although  the  injury  was 
consequential.  Gallery  v.  Davis,  39  111.  App.  619;  Korth- 
rup  v.  Smothers,  39  111.  App.  588.  m 

Plaintiff  in  error  complains  also  of  some  rulings  on  the 
admission  of  evidence.  He  produced  a  surveyor,  who  said 
that  he  made  a  survey  a  month  or  six  weeks  before  the  trial 
and  about  three  years  after  the  colt  was  killed,  and  plaintiff 
in  error  proposed  to  prove  that  survey,  but  was  not  allowed 
to  do  so.  It  is  said  that  the  object  was  to  prove  that  Kellar 
owned  the  land  where  the  ditch  was  dug,  and  that  the  true 
line  would  inclose  it.  No  competent  evidence  of  title  to 
any  land  was  offered  by  plaintiff  in  error,  and  there  is  notii- 
inir  in  the  record  to  indicate  that  he  had  an v  to  offer.  The 
evidence  offered  did  not  tend  to  prove  title,  and  it  is  not 
necessary  to  say  whether  the  court  could  have  heard  a  de- 
fense founded  on  title  to  the  land  where  the  ditch  was  dug. 
Besides,  the  evidence  shows  that  the  ditch  was  not  dug 
under,  any  claim  of  ownership.  It  was  done  about  three 
years  before  the  survey,  and  plaintiff  in  error  testified  that 
when  about  to  dig  the  ditch,  it  was  necessary  to  dig  it  across 
this  corner  of  Thompson's  land,  and  he  went  over  to  see 
Thompson  to  get  permission  to  do  so,  but  did  not  see  him. 
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and  obtained  permission  from  his  son.  Moreover,  plaintiff 
in  error  would  not  be  relieved  from  liability  under  the  evi- 
dence in  this  case  if  he  owned  the  land.  His  negligence 
would  be  just  as  culpable  in  either  event,  and  he  would  not 
be  relieved  from  the  duty  of  exercising  ordinary  care  and 
prudence  to  protect  the  colt  from  the  dangerous  excavation 
made  in  an  inclosure  where  the  colt  was  lawfully  running, 
with  his  knowledge,  merely  because  the  division  fence  was 
not  on  the  true  line. 

Plaintiff  in  error  also  oflFered  evidence  to  show  his  object 
in  digging  the  ditch  and  leaving  it  open.  Only  compensar 
tory  damages  were  sought  and  awarded,  and  the  evidence 
as  to  his  motives  was  immaterial.  It  is  also  objected  that 
the  defendant  in  error  was  allowed  to  prove  that  other  stock 
got  into  the  ditch  on  Kellar's  land.  The  record  shows  that 
the  evidence  complained  of  was  stricken  out  by  the  court. 

Much  comphiint  is  made  concerning  the  action  of  the 
court  in  regard  to  instructions.  Industry,  wholly  dispro- 
jx)rtioned  to  the  number  of  legal  questions  involved  in 
the  case,  was  shown  in  the  preparation  of  instructions  on  the 
part  of  plaintiff  in  error,  twenty  such  instructions  being 
presented  to  the  court.  The  supply  so  far  exceeded  the  re- 
quirements of  the  case  as  to  tend  to  confuse  and  embarrass 
the  court,  and  it  is  perhaps  not  strange  that  some  of  the 
instructions  given  were  inconsistent  with  each  other,  and 
that  some  would  be  subject  to  just  criticism.  The  first  and 
fourth  instructions  given  for  defendant  in  error,  which 
based  liability  alone  on  a  trespass  on  lands,  were  inconsist- 
ent with  the  second  instruction  given  for  plaintiff  in  error, 
which  stated  that  his  liability,  if  it  existed  at  all,  must  be 
based  on  negligence  on  his  part.  But  if  those  given  can 
not  all  be  approved,  the  judgment  will  not  be  reversed,  if  it 
is  clear  that  a  correct  conclusion  was  reached.  It  is  espe- 
cially urged  that  the  third  instruction  given  for  defend- 
ant in  error  was  wrong.  It  informed  the  jury  that 
defendant  in  error  could  maintain  the  action,  and  it  is  claimed 
that  he  could  not,  because  the  colt  was  in  the  possession  of 
Thompson  as  bailee,  and  it  is  contended  that  the  right  of 
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action  was  in  Thompson  alone.    The  court  was  right.    The 
killing  of  the  colt  was  an  injury  to  the  property  of  defend- 
ant in  error  and  liis  right  to  future  possession,  and  he  could 
maintain  the  action.     Dicey  on  Parties  to  Actions,  345. 
The  court  gave  five  of  the  instructions  asked  by  plaintiff  in 
error,  and  refused  fifteen.     It  is  urged  that  tlie  court  erred 
it  refusing  to  give  these  instructions,  but  they  were  all  bad 
and  were  pro|)erly  refused.     To  point  out  the  errors  and 
defects  in  all  of  them  would  require  too  much  time  and 
space,  and  we  will  only  mention  the  least  objectionable  of 
them.    The  sixth  stated  that  if  the  colt  lost  its  life  acci- 
dentally, plaintiff  in  error  would  not  be  liable.    In  one 
sense   it  lost  its  life  accidentally,  but  the  instruction  was 
bad,  without  defining  an  accident  so  that  the  jury  might 
understand  that  it  meant  an  event  causing  damage,  hap- 
pening unexpectedly  and  without  fault.    If  there  was  any 
fault,  there  was  liability,  although  there  might  be  an  ele- 
ment of  accident  in  the  sense  of  being  unexpected,  so  that 
the   death  might  be  termed  accidental.    The  instruction 
would  have  been  misleading.    City  of  Chicago  v.  Sheehan, 
113  111.  658.    The  seventh  singled  out  one  act  of  plaintiff  in 
error  which  combined  with  others  to  create  a  liability,  and 
stated  that  the  act  alone  would  not  render  him  liable.    Each 
separate  act  could  be  in  like  manner  separated  from  the 
others,  and  a  like  conclusion  declared.     Instructions  should 
be  so  given  as  to  afford  some  guide  to  the  jury  in  deciding 
the  case  in  hand.     The  eighth  stated  that  if  Thompson  was 
bailee  of  the  colt,  and  knew  that  the  ditch  was  dug  and  did 
not    protect  the  colt  against  it,  then  Thompson,  and  not 
Kellar   was  liable.     Kellar  was  not  relieved  of  liability  by 
the  negligence  of  Thompson,  even  if  the  court  had  a  right 
to  say  what  would  be  negligence  in  Thom])son.    The  ninth 
was    inconsistent  with  itself  and  asserted  in  substance  that 
Kellar  was  not  liable  if  he  dug  the  ditch  with  the  acquies- 
cence of  Thompson,  unless  it  was  against  Thompson's  con- 
sent.    No  proposition  of  law  contained  in  it  was  correct. 
The  eighteenth  related  to  an  alleged  conversation  of  Kellar 
with  Thompson  which,  it  was  claimed,  would  constitute  a 
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license  by  Thompson  to  let  the  ditch  remain  o])eni  The 
language  recited  in  the  instruction  could  not  be  construed 
into  a  license  to  leave  the  ditch  open,  as  it  was  left  for  a 
considerable  time.  The  foregoing  are  the  only  refused  in- 
structions requiring  attention. 

TVliile,  as  before  stated,  the  instructions  given  were  not 
wholly  free  from  objection,  the  defects  were  not  of  much 
importance  in  the  case,  and  the  evidence  showed  a  clear 
right  of  recover}''  on  account  of  the  negligence  of  plaintiff 
in  error.  No  other  verdict  could  have  been  returned  by  the 
jury  without  a  violation  of  their  duty,  and  being  satisfied 
that  justice  has  been  done  the  judgment  will  be  affirmed. 

Judgment  affirnied. 
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Gus  Karau 

V. 

LuvA  Ann  Pease. 

Dram  Shops  —  Loss  of  Support — Death  of  Plaintiff* s  Husbandr- 
Alleged  to  have  been  Caused  by  Drunkenness — Liquor  Sold  by  Defend- 
ant—  Whether  Deceased  and  Companion,  at  the  Time  of  his  Death,  were 
Drunk — Adinission  of  Improper  Evidence— Damages, 


1.  In  an  action  brought  against  the  defendant  under  the  Dram  Shop 
Act,  to  recover  damages  for  the  death  of  plaintiffs  husband,  it  being 
cliarged  that  defendant  sold  liquor  to  the  deceased,  whereby  he  became 
intoxicated  and  thereby  lost  his  life,  and  also  that  he  sold  liquor  to 
another  person  who  became  intoxicated,  and  by  reason  of  such  intoxica- 
tion became  careless  in  such  a  manner  as  to  cause  the  death  of  the  hus- 
band, who  was  riding  with  him,  held,  that  the  evidence  failed  to  show 
that  the*  deceased  or  his  associate  were  intoxicated  as  charged,  or  that 
the  death  was  so  caused.    . 

2.  Evidence  given  by  the  plaintiff  that  the  defendant  owed  her  hus- 
band for  work  at  the  time  of  his  death,  and  had  subsequently  refused  to 
pay  her  the  full  amount,  was  improper  and  tended  unduly  to  prejudice 
the  jury. 

3.  In  cases  like  the  present,  upon  the  question  of  damages,  it  is  incom- 
petent to  attempt  to  prove,  or  to  assume,  what  the  huslmnd  would  have 
done  as  to  any  particular  business  transaction  had  he  lived. 
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[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the 
Hon.  Charles  Kellum,  Judge,  presiding. 

Messrs.  Botsford  &  Wayne,  for  appellant.  , 

Messrs.  Charles  Wheaton  and  F.  W.  Joslyn,  for  appel- 
lee. 

Mr.  Justice  Lacey.  This  was  a  suit  .brought  by  the 
appellee  against  the  appellant  under  the  "  Dram  Shop  Act," 
charging  him  with  selling  her  husband,  Albert  Pease,  intoxi- 
cating liquor,  by  rccason  of  which  he  became  intoxicated,  and 
by  reason  thereof  lost  his  life,  and  also  of  selling  intoxicat- 
ing liquor  to  one  John  Seyller^  who  by  reason  thereof  became 
intoxicated,  and  by  reason  of  such  intoxication  became  care- 
less, and  caused  the  death  of  said  Albert  Pe«ase,  by  reason  of 
which  her  means  of  support  was  injured,  and  she  sought  to 
recover  damages.  There  was  a  trial  by  jury,  and  verdict 
and  judgment  for  $2,500.  The  first  count  in  the  declaration 
charged  appellant  with  selling  intoxicating  liquor  to  Albert 
Pease,  by  means  of  which  he  became  habitually  intoxicated, 
etc.,  and  thereby  wasted  his  means  generally,  to  appellee's . 
damage,  etc.  The  second  count  charges  that  api)ellant  sold 
intoxicating  liquors  on  the  20th  of  April,  1887,  to  Albert 
Pease,  Noxy  Vogel,  John  Seyller  and  James  Koberts,  who 
were  in  company  with  Albert  Pease,  and  they  thereby  became 
intoxicated  in  the  saloon  of  the  defendant,  and  at  the  hour 
of  half  past  seven  o'clock  p.  m.  of  said  day,  they  got  into  the 
wagon  and  started  home;  that  at  about  the  distance  of  two 
miles  out,  in  consequence  of  the  intoxication  of  John  Seyller, 
who  was  driving  the  team  hauling  the  said  wagon,  by  liquor 
wholly  furnished  by  appellant,  the  said  wagon,  with  the 
lumber  thereon,  was  overturned,  and  Albert  Pease,  who  was 
riding  thereon,  b^^'  reason  of  intoxication  was  unable  to  assist 
or  save  himself,  was  under  said  lumber,  and  all  parties  being 
then  so  drunken  by  said  liquors  sold  or  given  them  by  said 
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defendant,  were  unable  to  assist  said  Pease,  or  to  remove  the 
lumber  from  him,  or  to  extricate  him  tlierefrom;  in  conse- 
quence thereof  the  said  Pease  was  smothered  and  killed, 
and  died  beneath  said  load  of  lumber  so  fallen  upon  him, 
whereby,  etc.,  the  appellee  had  been  injured  in  her  means  of 
support. 

The  third  count  charged  the  intoxication  of  John  Sejller 
by  intoxicating  liquors  sold  by  appellant  to  him,  and  that 
while  Albert  Pease  was  lawfully  on  his  wagon  and  while 
said  Seyller  was  so  driving,  in  consequence  of  such  intoxi- 
cation, he  carelessly  and  negligently  drove  said  horses  off  a 
bridge  being  on  the  highway  over  which  they  were  driving, 
and  overturned  the  said  wagon  and  lot  of  lumber  thereon, 
and  thereby  it  was  thrown  upon  said  Pease  and  he  was 
thereby  "killed,  etc. 

It  seems  from  the  evidence  that  John  Se^^Uer  was  a  farmer 
living  some  five  miles  from  Hampshire,  a  village  in  Kane 
County,  and  was  hauling  lumber  to  build  a  small  house  on 
his  farm,  from  said  village;  that  the  said  deceased,  Albert 
Pease,  was  a  carpenter  residing  in  said  village,  and  had  been 
employed  to  do  •  the  carpenter  work  on  this  house;  that  on 
the  evening  of  the  20th  day  of  April,  1887,  the  said  John 
Seyller  was  in  the  village  with  his  two-hoi'se  lumber  wagon 
and  had  loaded  it  with  lumber,  boards,  etc.,  and  then  put 
the  tool  chest  of  Pease  on  top  of  this  load,  and  took  Pease 
and  Noxy  Vogel,  and  himself  driving  the  team,  and  started* 
for  home,  and  on  the  way  picked  up  James  Roberts.  The 
route  led  over  a  pike  or  thrown-up  road  about  sixty  rods 
across  Coon  Creek  bottom,  in  which  pike  there  was  a  wagon 
bridge  over  Coon  Creek,  about  three  miles  from  the  village  of 
Hampshire.  The  pike  was  narrow  and  graveled  on  top  with 
a  coat  of  gravel  about  from  seven  to  nine  feet  wide,  and 
with  a  foot  or  two  on  each  side  of  the  gravel  of  black  dirt, 
and  the  pike  was  about  three  and  one-half  feet  high  from 
the  ditches  on  each  side,  which  at  that  time  were  filled  with 
water  from  sixteen  to  eighteen  inches  deep.  At  the  point 
of  the  accident,  about  eight  and  one-half  feet  west  of  the 
bridge,  the  gravel  was  about  eight  and  one-half  feet  wide, 
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and  on  the  west  side  of  the  bridge,  at  the  point  of  the  acci- 
dent, the  bank  was  about  three  and  one-half  feet  high  above 
the  Water,  and  the  water  and  mud  about  two  to  three  feet 
deep,  and  by  the  overflow  of  the  creek  the  bank  had  been 
washed  out  and  undermined  slightly  on  the  north  side.  At 
the  time  of  the  accident  it  was  very  dark  and  muggy — there 
having  been  a  rain  in  the  afternoon  preceding — so  dark  that 
one  could  scarcely  see  his  hand  before  him,  and  Seyller  could 
but  indistinctly  see  his  horses  while  driving.  As  Seyller 
was  driving  along,  loaded  as  above  stated,  with  deceased  sit- 
ting on  the  wagon,  facing  west  holding  his  boring  machine 
on  top  the  load,  the  wagon,  some  seven  rods  before  reaching 
the  bridge,  got  off  the  graveled  track  on  the  north  side  on 
the  black  dirt,  and  when  reaching  within  eight  and  one-half 
feet  of  the  bridge,  the  bank  having  been  washed  out  as 
stated,  the  forewheel  went  down  and  the  wagon  turned 
bottom  side  up  into  the  ditch  on  the  north  side  of  the  road, 
with  the  boring  machine  on  top  of  Pease's  back,  and  the 
lumber  on  top  of  that,  and  deceased  face  downward  at  the 
bottom  of  the  ditch  in  the  mud  and  water,  and  in  that  con- 
dition drowned  probably  within  a  minute  or  so  after  falling. 
Seyller  was  also  partly  caught  under  the  tool  chest,  but 
succeeded  in  getting  out.  Vogel  and  Roberts  were  not 
caught  under  the  wagon  or  lumber  and  escaped.  The 
night  was  very  dark,  and  as  Seyller  testified,  they  could  not 
see  to  unfasten  and  unload  the  lumber  oflf  Pease.  AVe 
think  the  evidence  pretty  clearly  shows  they  could  not,  and 
beyond  much  doubt,  in  time  to  save  Pease's  life,  no  matter 
whether  the  party  had  been  drunk  or  sober.  Seyller  then 
loosened  the  horses  and  went  for  assistance  and  sent  men 
to  get  Pease  out,  who  went,  and  succeeded  in  doing  so,  but 
he  was  dead. 

It  is  insisted  here  by  the  appellant's  counsel  that  the  ver- 
dict is  manifestly  against  the  weight  of  the  evidence,  both 
as  to  the  fact  of  the  alleged  intoxication  of  the  deceased  and 
Seyller,  the  owner  and  driver  of  the  team  attached  to  the 
wagon,  and  as  to  whether  the  accident  occurred  on  account 
of  such  intoxication,  and  also  that  the  court  below  admitted 
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improper  evidence  on  the  part  of  the  appellee  over  the  ob- 
jection of  appellant.  We  have  carefully  read  and  re-re^id 
the  evidence  in  the  case,  and  while  there  is  evidence  tend- 
ing to  show  that  both  Seyller  and  deceased  were  somewhat 
under  the  influence  of  liquor  when  they  started  on  their 
journey  from  Hampshire  to  Seyller's  place,  yet  the  weight 
of  the  evidence  seems  to  us  to  largely  pre])onderate  against 
their  being  under  its  influence,  at  least  to  such  a  degree  as 
to  be  likely  to  cause  such  an  accident  as  the  one  which  took 
place.  The  accident  is  of  that  nature  that  it  might  reason- 
ably happen  to  the  soberest  of  men,  and  to  those  reasonably 
careful.  John  Seyller  swears  that  he  was  entirely  sober, 
and  in  this  he  is  strongly  corroborated,  while  the  evidence 
against  his  assertion  is  not  strong  or  conclusive.  And  the 
evidence  seems  quite  as  strong  that  Pease  was  not  under  the 
influence  of  liquor  to  an  extent  to  endanger  his  safety  or  to 
render  him  reckless  or  helpless.  There  was  no  evidence 
even  tending  to  show  that  Pease  was  an  habitual  drunkard 
prior  to  this  time,  or  that  he  was  so  from  liquors  sold  to 
him  by  appellant,  or  that  he  in  any  way  was  so  addicted  to 
the  use  of  intoxicating  liquors  that  he  neglected  his  business 
or  squtindered  his  means,  or  that  appellee  had  suffered  in  the 
least  in  her  means  of  su])port  from  such  cause.  Up  to  the 
time  of  his  death  he  had  been  earning  at  his  trade  $500  to 
$700  per  year,  and  ther^  was  no  evidence  of  any  neglect  of 
his  duty.  The  only  ground  of  recovery  in  this  case  where 
there  is  any  legal  evidence  tending  to  establish  it,  is  for 
wrongfully  causing  Pease's  death,  as  charged  in  the  declara- 
tion. The  appellee  was  permitted  to  testify  over  the  objec- 
tion of  appellant  that  since  her  husband's  death  she  had 
lost  her  homestead  on  account  of  a  sale  under  a  mortgage 
existing  on  it  prior  to  and  at  the  time  of  his  death*,  because 
she  had  no  means  to  pay  off  the  mortgage,  and  also  to  tes- 
tify that  appellant  owed  her  husband  for  four  days'  work, 
at  two  dollars  and  a  half  per  day,  and  that  he  would  only 
pay  her  after  her  husband's  death  §3.35.  AVe  think  the 
court  below  erred  in  allowino^  this  evidence.  The  onlv  dam- 
ages  that  appellee  had  a  right  to  recover  was  f.or  injury  to 
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her  means  of  support — direct  damages,  such  as  proximately 
follow  the  injury,  as  opposed  to  remote  and  speculative 
damages.  Whether  the  deceased  would  have  redeemed  the 
homestead  is  the  merest  conjecture.  The  loss  of  the  price 
of  the  lot  "on  which  the  house  was  built,  which  appellee 
proved  was  §60,  and  other  losses  occurring,  especially  by 
the  loss  of  the  homestead  by  reason  of  its  sale  under  mort- 
gage, can  not  be  certainly  traced  approximately  to  Pease's 
death.  In  the  case  of  Flynn  v.  Fogerty,  106  111.  263,  the 
court  below  allowed  the  plaintiff  to  show  that  she  had  been 
compelled  to  spend  $175  in  ditching  forty  acres  of  land,  hav- 
ing rails  split  and  in  having  fencing  made.  It  was  assumed 
by  plaintiff  that  had  her  husband  lived  he  would  have  done 
this  work  himself,  and  this  expense  would  not  have  occurred 
to  her.  The  same  is  assumed  here,  that  had  the  husband 
lived  he  would  have  paid  off  the  mortgage,  and  the  home- 
stead would  have  been  saved  and  the  loss  prevented.  The 
court  in  that  case  say  (and  the  same  is  applicable  here)  that 
"it  was  necessarily  a  matter  of  the  purest  conjecture 
whether  the  husband  would  have  done  all  this  work  or 
any  part  of  it  with  his  own  hands  had  he  been  living,  or, 
indeed,  whether  he  would  have  had  any  of  it  done  at  all." 
^"^ow,  as  applied  to  this  mortgage,  it  depended  upon  the  will 
and  judgment  of  the  husband,  had  he  been  living,  whether 
he  would  have  redeemed  the  homestead.-  No  one  can  tell 
how  he  would  have  managed  his  affairs.  The  Supreme 
Court  further  say  in  the  same  line  of  argument  in  that  case, 
and  by  the  way  of  laying  down  a  general  rule,  that  "  it  is 
highly  proper  to  show  what  the  deceased  himself  had  done 
in  his  lifetime,  the  character  of  his  business,  his  habits  of 
industry  and  thrift,  income,  and  all  that  sort  of  thing,  with 
a  view  of  determining  what  he  probably  would  have  done 
in  the  future,  had  he  not  been  killed.  Could  it  have  been 
known  for  a  certainty  what  he  would  have  accomplished, 
but  for  his  death,  that  would  have  furnished  the  exact 
measure  of  her  loss;  but  as  that  could  not  l)e  definitely 
ascertained,  the  next  best  thing  was  to  show  the  aid  and 
assistance  he  would  probably  have  rendered  her  but  for 
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his  death,  and  this  could  only  be  done  by  proving  his  age, 
physical  condition,  habits  of  industry,  thrift,  etc.,  as  above 
indicated." 

The  general  rule  for  the  proof  in  such  cases  as  above  laid 
down,  excludes  the  idea  of  it  being  proper  to  show  what  the 
husband  would  have  done  in  any  given  case  of  business 
management.    Conjectures  in  that  regard  would  be  infinite, 
and  no  reliable  basis  for  computation  of  damages  could  be 
arrived  at.    The  admission  of  the  evidence  that  appellant 
refused  to  pay  to  appellee  the  full  amount  of  what  he  owed 
her  husband  for  labor  in  his  lifetime,  was  still  more  objec- 
tionable than  the  admission  of  the  other  evidence.     In  the 
first  place,  he  was  under  no  legal  obligation  to  pay  it  to  her 
unless  she  was  her  husband's  administratrix  at  the  time, 
which  the  evidence  fails  to  disclose.     Secondly,  it  threw  no 
light  on  the  question  of  damages.    If  the  claim  was  a  just 
one  it  could  have  been  collected  by  the  administrator,  and 
the  question  of  its  justice  could  not  be  litigated  here.     But 
it  is  said  it  was  sought  to  introduce  it  under  the  first  count 
of  the  declaration,  to  show  while  her  husband  was  an  habitujil 
drunkard,  he  dissipated  his  means  by  spending  his  money 
for  wljiisky  at  appellant's  bar,  and  that  what  was  retained 
was  for  settlement  of  appellant's  bar  account  against  her  hus- 
band.   In  the  first  place,  in  answer  to  this  there  was  no  e\i- 
dence  of  habitual  drunkenness  upon  which  to  base  it;  and 
secondly,  it  was  not  proposed  to  prove  that  appellant  was 
trying  to  offset  deceased's  bar  account  at  the  appellant's 
saloon..    No  such  question  was  asked,  no  such  evidence 
brought  out.    It  is  said,  too,  that  appellant  met  the  charge 
by  testifying  he  paid  the  balance  of  the  claim  in  full  to 
appellee,  ha\ing  paid  a  portion  in  her  husband's  lifetime. 
This  is  not  a  sufficient  answer.     It  was  not  the  proper  place 
to  try  such  an  issue,  and  besides  the  jury  might  have  disbe- 
lieved him  and  thought  that  he  was  attempting  to  take  an 
undue  advantage  of  appellee  after  causing  her  husband's 
death.     This  evidence  was   well  calculated  to   crtote   a 
serious  prejudice  in  the  minds  of  the  jury  against  appellant. 
The  thought  that  he,  under  all  the  circumstances  of  the 
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death  of  appellee's  husband,  would  attempt  to  wrong  her 
out  of  an  honest  debt,  due  for  the  deceased's  labor,  would 
have  a  strong  tendency  to  create,  in  the  minds  of  the  jury, 
a  most  indignant  feeling  against  him.  And  this  evidence 
might  be  handled  most  effectually  by  counsel  in  swelling 
the  damages.  Under  the  circumstances  we  think  the  judg- 
ment of  the  court  below  is  erroneous. 

For  the  error  in  admitting  the  above  mentioned  improper 
evidence,  the  judgment  of  the  court  below  is  reversed  and 
the  cause  remanded, 

lieversed  omd  remanded. 


The  Central  Railway  Company 

V. 

John  C.  Allmon,  by  his  next  friend,  etc. 

street  Railways— Collision  Betioeen  Buggy  and  Electric  Car^Action 
Against  Electric  Railway  Company  for  Damages— Alleged  Negligence 
of  Motor  Man— Speed  of  Car— Impeaching  Testimony. 

1.  La  an  action  against  an  electric  street  railway  company  to  recover 
damages  for  injuries  to  plaintiff,  received  in  a  collision  between  a  buggy 
in  which  plaintiff  was  riding  and  one  of  defendant's  cars,  hdd,  that 
the  evidence  justified  the  finding  that  def endant*s  servants  were  guilty 
of  negligence  and  that  plaintiff  was  not. 

2.  Evidence  of  statements  made  by  the  motor  man  to  witnesses,  sub- 
sequent to  the  accident,  conflicting  with  his  testimony  on  the  trial,  was 
admissible  as  impeaching  testimony,  for  which  purpose  alone  the  court 
properly  admitted  it. 

3.  Evidence  of  the  distance  of  the  round  trip  of  the  car  and  of  its 
schedule  time  was  admissible  as  tending  to  establish  the  average  speed 
of  the  car,  the  speed  at  the  time  of  the  accident  being  a  material  issue  in 
the  case. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 
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Messrs.  Keep  &  Lowden  and  Stevens  &  Hortox,  for  ap- 
pellant. 

Messrs,  Worthington,  Page  &  Brady,  for  appellee. 

Mr.  Justice  Lacey.  This  suit  was  brought  by  the  appel- 
lee, a  minor,  by  his  next  friend,  to  recover  for  injuries  sus- 
tained by  him  on  account  of  the  negligence  of  aj)pellaiit's 
servant,  the  motor  man  of  the  electric  car  belonging  to  it,  in 
so  negligently  driving  the  car  at  so  high  a  rate  of  speed, 
that  he  ran  over  ap])ellee,  who  was  riding  in  his  buggy 
drawn  by  a  horse,  which  became  frightened  and  stopped  on 
the  railroad  track  and  was  run  into  by  the  motor,  and  also 
the  motor  man's  negligence  in  not  stopping  the  car  after  he 
saw  the  danger  in  which  appellee  was  placed.  The  injury 
was  severe,  the  appellee  losing  a  leg,  and  sustaining  other 
severe  injuries.  The  verdict  and  judgment  was  for  $5,000. 
From  that  judgment  this  apj)eal  is  taken.  The  verdict  is 
not  objected  to  on  the  ground  that  it  is  excessive,  but  appel- 
lant insists  that  it  is  against  the  weight  of  the  evidence,  that 
the  court  admitted  improper  evidence,  and  that  counsel  for 
api)ellee  on  the  trial  made  improper  remarks  before  the 

AVe  will  not  take  the  time  and  space  to  go  into  a  general 
canvass  of  the  evidence  to  detennine  the  question  of  whether 
the  jury  were  justified  in  finding  the  verdict  it  did.  The 
issues  in  the  case  were  the  alleged  negligence  of  the  appel- 
lant's servant,  the  motor  man,  in  not  putting  on  the  brakes 
and  stopping  the  car  in  time  to  avoid  the  accident,  when  in 
the  exercise  of  reasonable  care  he  had  the  power  so  to  do 
after  being  aware,  or  by  proper  care  could  have  knoAvn  of 
the  dangerous  condition  of  the  appellee  with  reference  to 
being  run  over  by  the  electric  car,  and  whether  or  not  the 
car  was  run  at  a  dangerous  rate  of  sj)eed  that  prevented  it 
from  being  stopped  in  time  to  have  prevented  the  accident, 
when  it  could  have  been  avoided  if  run  at  a  moderate  and 
safe  rate.  These  were  questions  for  the  jury,  and  if  there 
was  evidence  upon  which  the  jury  could  have  properly  found 
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the  verdict  that  it  did,  then  the  verdict  should  be  sustained, 
unless  some  other  error  of  sufficient  magnitude  has  inter- 
vened requiring  it  to  be  set  aside  and  the  judgment  reversed. 
We  have  examined  the  evidence  with  the  care  that  the 
importance  of  tlie  case  deserves,  and  while  it  is  quite  con- 
flicting and  would  have  justified  the  jury  in  finding  for  the 
appellant  on  those  issues,  we  are  not  prepared  to  say  that  it 
is  so  manifestly  against  the  weight  of  the  evidence  as  to 
require  a  reversal  of  the  judgment  on  that  account.  Like 
all  cjises  of  this  nature,  where  the  occurrences  attending  the 
accident  and  immediately  preceding,  take  place  in  so  brief 
a  space  of  time,  not  more  than  a  minute  or  so,  it  is  not 
s^ange,  witnesses  situated  at  different  points  should  see  the 
occurrences  diiferently  and  make  uj)  different  judgments  as 
to  time,  space  and  distances.  If  tlie  horse  driven  by  the 
appellee  and  his  two  companions,  also  boj'^s,  showed  no  signs 
of  fright  while  the  car  was  approaching,  and  the  car  was 
being  run  at  a  moderate  rate  of  si)eed,  and  the  horse  draw- 
ing the  buggy  became  suddenly  frightened  while  the  car 
was  close  at  hand,  and  jumi>ed  in  front  of  it  while  it  was  so 
near  that  it  could  not  be  checked  or  stopped  so  as  to  prevent 
the  collision,  then  the  api)ellant  would  be  free  from  fault. 
The  accident  occurred  while  the  electric  car  was  proceeding 
south  on  Adams  street,  in  the  city  of  Peoria,  with  its  load  of 
passengers,  and  the  appellee  with  his  horse  and  buggy  was 
proceeding  north  on  the  west  side  of  the  same  street  at  a 
point  just  opposite  of  the  meat  market,  between  the  streets 
of  Dodge  and  llecox,  intersecting  Adams  street  at  right 
angles,  a  block  apart.  There  was  evidence  tending  to  show 
negligcmce  of  aj^pellant,  especially  that  of  W.  T.  Pugh,  a 
hack  di-ivcT,  who  v/as  close  to  the  scene  of  the  accident,  with 
his  iiack  filled  with  passengers,  and  sworn  as  a  witness  on 
the  part  of  a])pellee.  His  evidence  was  to  the  effect  that 
the  hoi-se  of  api)ellee  was  frightened,  and  prancing  around 
in  t])e  narrow  driveway  between  the  street  railway  track 
and  the  gutter  on  Adams  street,  south  of  the  ap])roaching 
car,  while  the  car  was  a  block  away,  and  that  the  horse  was 
in  2)lain  view  of  the  motor  man.    This  evidence  tended  very 
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strongly  to  show,  that  had  the  motor  man  been  in  the  exer- 
cise of  proper  care  he  would  liave  seen  the  situation,  and 
have  checked  up  his  car  so  as  to  have  saved  the  accident. 
Pugh  also  testified  that  the  car  at  the  time  was  running  at 
the  rate  of  fifteen  miles  j)er  hour,  Avhich,  if  such  was  the 
case,  would  have  rendered  it  very  difficult  to  stop  in  time 
to  save  a  collision  at  any  short  distance.  The  evidence  of 
several  witnesses  went  to  show  that  if  the  car  had  been  run- 
ning at  a  moderate  rate  of  speed  of  eight  to  ten  miles  per 
hour,  it  could  be  stopped  in  the  width  of  a  street  or  fifty 
feet.  The  witness  Pugh  also  testified  that  when  he  first  saw 
the  appellee's  horse  on  the  street  car  track,  the  car  was 
about  forty-eight  feet  from  him,  and  that  it  did  not  slack 
up  any  till  after  the  horse  was  struck.  The  witness  Pugh 
says  ''  when  the  horse  was  on  the  track  the  car  came  onto 
him  full  tilt,  and  they  made  no  stop  or  pretense  to  try  to 
stop."  There  were  several  otlier  witnesses  ofl'ered  by  appel- 
lee who  corroborated  Pugh  as  to  the  speed  of  the  cur  at 
the  time  of  the  accident.  The  testimony  of  Pugh  was  cor- 
roborated by  that  of  appellee  as  well  as  other  witnesses  who 
testified  in  his  behalf.  Daniel  Allmon,  Jr.,  and  Ed.  Gurden- 
berg,  who  were  in  the  buggy  with  him,  testify  that  when 
the  horse  first  got  onto  the  car  track,  the  car  was  at  the 
corner  of  Hecox  and  Adams  street,  which  would,  according 
to  the  other  testimony,  have  given  the  motor  man  time  to 
have  stopped  the  car  before  striking  appellee's  buggy,  if  it 
had  been  proceeding  at  a  moderate  rate. 

On  the  part  of  the  appellant  the  evidence  of  a  number  of 
witnesses  tended  to  prove  that  the  car  was  proceeding  at  a 
moderate  rate,  not  to  exceed  eight  to  ten  miles  per  hour,  and 
that  appellee's  horse,  when  the  car  was  within  a  few  feet  of 
the  phice  w^here  the  accident  occurred,  suddenly  became 
frightened,  and  jumped  on  the  track  in  front  of  the  approach- 
ing car,  and  that  the  motor  man,  Barnhause,  could  not,  had 
he  used  all  the  means  in  his  power,  have  stopped  the  car  in 
time  to  prevent  the  collision.  The  evidence  w^as  conflicting, 
and  it  was  the  province  of  the  jury  to  weigh  it  and  to  find 
in  accordance  with  its  preponderance ;  and  its  verdict,  as 


Second  District — May  Term,  1892.         393 

Central  Ry.  Co.  v.  Allmon. 

has  been  often  held  by  this  and  the  Supreme  Court,  will  not 
be  disturbed   unless  manifestly  and  palpably  against  the 
weight  of  the  evidence.    We  are  not  able  to  say  that  the 
verdict  sustains  such  a  relation  to  the  evidence  in  this  case. 
The  appellant  makes  objection  to  the  allowance  by  the 
court  of  the  impeaching  evidence,  given  by  some  of  appellee's 
witnesses,  going  to  show  that  Barnhause,  the  motor  man, 
had  said  in  presence  of  the  impeaching  witnesses.  Miss  Katie 
Allmon,  Mary  Allmon  and  Patrick  Powell,  the  day  or  the 
second  day  after  the  accident,  '*  that  the  boj^s  were  not  to 
blame,  they  were  coming  on  a  walk.    The  fact  of  the  matter 
is,  I  neglected  my  own  business  and  forgot  to  put  on  the 
brakes  onto  my  car;    *    *    *    my  whole  attention  was  on 
the  horse  and  boys,  and  furthermore,  I  shall  never  put  my 
feet  on  any  of  those  cars  again  to  work,  or  do  anything  else 
on  those  cars;"  and  further,  that  at  the  same  time  and  place 
he  could  have  stopped  the  cars  if  he  had  not  lost  his  head. 
The  attorneys  for  the  appellant  objected  to  the  giving  of 
the  said  evidence,  testified  to  by  the  impeaching  witnesses,  on 
the  ground  it  was  hearsay,  and  the  admissions  of  the  agent 
as  to  acts  of  negligence  on  his  part,  made  after  the  fact,  or 
the  occurrence  of  the  accident.    We  think  the  evidence  was 
proper  by  way  of  impeachment,  for  which  purpose  alone  the 
court  below  allowed  it.    The  substance  of  Barnhause's  evi- 
dence was  that  the  danger  was  not  discovered  by  him  in 
time  to  have  prevented  the  accident,  and  under  the  cir- 
cumstances could  not  have  been  so  discovered,  and  that 
there  was  nothing  possible  he  could  have  done  that  he  did 
not  do  as  soon  as  he  saw  the  horse  was  frightened,  to  stop 
the  car.     This  evidence  was  very  material  to  the  issue  in  the 
case,  and  was  directly  contradictory  of  the  evidence  given 
by  Barnhause,  and,  if  true,  would  directly  impeach  his  evi- 
dence.    The  evidence  may  have  exercised  a  prejudicial  in- 
fluence on  the  jury  outside  of  its  impeaching  force,  though 
we  think  that  could  scarcely  have  been  so,  as  the  court  ex- 
pressly told  the  jury  that  it  was  admitted  only  as  impeaching 
evidence  and  not  for  any  other  purpose;  but  even  if  it  did, 
we  can  see  no  way  to  avoid  admitting  it,  as  that  class  of 
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evidence,  under  the  well  known  rules  of  the  law,  is  impeach- 
ing evidence,  and  proper. 

The  complaint,  also,  tlmt  counsel  for  ap{)ellee  made  im- 
proper use  of  this  evidence  in  argument,  to  establish  by  it 
the  fact  of  appellant's  negligence,  is  not,  as  we  think,  well 
taken.  The  attorney  in  the  hearing  of  the  jury  disclaimed 
such  intention,  and  we  think  that  was  sufficient.  It  is  also 
objected  that  the  court  erred  in  admitting  evidence  as  to 
the  distance  of  the  round  trip  on  Adams  street,  and  of  the 
regular  schedule  time.  This  would  tend  to  show  how  fast 
the  tmin  would  have  to  run  to  make  the  time  after  taking  out 
usual  stoppages,  and  would  throw  some  light  on  the  average 
speed  of  the  train,  and  have  a  tendency  to  sliow  how  fast 
the  train  was  running  at  the  time  of  the  accident.  Of  course 
it  would  not  be  positive,  but  a  circumstance  tending  to  estab- 
lish the  speed,  to  be  taken  into  account  with  all  the  other 
evidence  in  the  case.  The  admission  of  the  evidence  of 
Daniel  AUraon,  in  which  he  was  allowed  to  testify  that 
appellee  could  not  have  gotten  out  of  the  buggy  at  the  time, 
from  the  time  the  horse  commenced  to  plunge  and  rear 
until  the  car  struck  the  horse,  is  objected  to.  A\"hile  this  is 
an  opinion  of  a  witness  in  one  sense,  it  was  a  question  of 
fact  that  any  one  could  swear  to  without  being  an  exj^ert. 
It  is  not  all  questions  of  mere  opinion  that  will  be  excluded. 
If,  however,  it  was  error,  we  think  it  could  not  have  damaged 
appellant's  case,  as  it  is  quite  clear  api)ellee  could  not  have 
gotten  out.  The  question  does  not  involve  a  question  of 
negligence  in  not  getting  out.  For  even  if  he  could  have 
gotten  out  it  would  still  have  been  a  question  for  a  jury 
Avhether  a  reasonably  prudent  person  would  not  have  re- 
fused to  make  the  jum])  under  all  the  circumstances ;  whether 
the  danger  in  making  such  an  attempt  w^ould  not  have 
appeared  greater  to  such  a  jierson  than  to  stay  in  the  hxiggy. 
We  see  no  material  error  in  the  record;  the  judgment  of  the 
court  below  is  therefore  affirmed. 

Judyvient  affinned* 
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Sales — Warranty — Breach  of— Measure  of  Damages — Whether  Equal 
to  Warranty  not  Determinable  by  Inspection — Vendee  not  Required  to 
Reject  Immediately  after  Inspection, 

1.  Certain  cpal  was  sold  with  certain  warranties  aa  to  its  qualities, 
and  apart  of  the  coal  was  received  and  inspected  some  time  before  it  was 
needed  for  use;  but  where  the  qualities  warranted  were  not  such  that  it 
was  possible  to  determine  by  inspection  whether  or  not  the  coal  was 
equal  to  the  warranty,  held,  that  the  vendee  still  had  the  right,  after  such 
inspection,  to  rely  upon  the  warranty,  both  in  respect  to  the  coal  received 
and  as  to  future  deliveries. 

2.  Upon  a  breach  of  warranty  the  damages  recoverable  are  the 
damages  for  the  loss  and  injury  which  are  the  natural  and  proximate 
result  of  the  breach.  In  ordinary  cases,  the  rule  of  difference  between 
actual  value  and  what  the  value  would  be  if  the  goods  were  as  warranted, 
affords  such  compensation;  but  if  there  is  additional  trouble  and  expense, 
not  compensated  for  by  that  rule,  which  are  the  natural  and  proximate 
result  of  the  breach,  damage  therefor  should  be  allowed. 

8.  The  vendee  of  coal,  a  retail  dealer,  had  sold  coal  to  his  customers, 
relying  on  the  vendor's  warranty,  and  because  the  coal  did  not  corre- 
spond with  that  warranty,  was  obliged  to  refimd  the  price  and  remove 
the  coal.  Held,  that  the  expense  of  delivering  and  removing  the  coal  was 
a  part  of  his  damages  recoverable. 

4.  It  was  not  necessary  for  the  vendee,  in  the  case  presented,  to  pro- 
duce upon  the  stand  every  party  to  whom  he  had  sold  and  delivered 
coal,  so  that  he  could  be  examined  as  to  the  quality  of  each  particular 
lot  of  coal  and  how  it  was  tried,  the  evidence  of  both  parties  being  gen- 
eral as  to  the  quality  of  the  coal,  and  there  being  no  claim  that  there 
was  a  diflference  in  quality  in  different  portions  of  the  coal. 

5.  Upon  the  case  presented,  there  was  no  error  in  refusing  to  allow 
the  vendee  to  prove  the  loss  of  profits  in  liis  business,  there  having  been 
no  existing  contract  of  resale  at  an  advanced  price,  of  which  the  ven- 
dors knew. 

6.  The  difference  between  the  contract  price  of  a  warranted  article 
and  the  actual  market  price  of  the  same,  where  the  warranty  is  not 
complied  with,  does  not  afford  the  true  measure  of  damages. 

[Opinion  filed  December  12,  1892.] 
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APPEA.L  from  the  City  Court  of  Aurora,  Illinois;  the 
Hon.  R.  P.  Goodwin,  Judge,  presiding, 

Messrs.  Hopkins,  Aldrich  &  Thatcher,  for  appellant. 

The  rule  established  by  Story,  in  his  work  on  Sales,  is 
this :  "  He  may  recover  the  difference  between  the  actual 
value  of  the  article  sold,  with  all  its  vices  and  defects,  and 
that  of  an  article,  such  as  the  article  sold  was  warranted  to 
be,  at  the  time  and  place  of  sale.  This  rule  has  no  neces- 
sary reference  to  the  price  paid  for  the  goods.  If  the  ven- 
dee sustains  other  additional  injury,  which  is  either  the 
immediate  consequence  of  the  failure  of  the  vendor  to  per- 
form his  contract,  or  a  natural  incident  thereto,  he  may 
recover  damages  therefor.  *  *  *  go,  also,  where  an 
article  has  been  sold  ^vith  warranty,  and  the  buyer  reljing 
thereon,  afterward  re-sells  it  with  a  similar  warranty  to  a 
third  person,  who  brings  an  action  thereon  against  him  and 
recovers  damages  and  costs  against  him,  the  sum  paid  as 
damages  on  the  judgment  is  prima  facie  evidence  of  the 
amount  which  such  buyer  can  recover  of  his  vendor,  and 
such  buyer  may  also  recover  of  his  vendor  the  costs  paid  to 
such  third  person."     (Sec.  454.) 

If  in  the  last  case  cited  by  Story  the  judgment  and  costs 
were  a  proper  element  of  damage,  then  why  should  not  the 
expenses  of  appellant  in  removing  the  coal  from  his  custo- 
mers' cellars  and  replacing  it  with  other  coal,  be  a  proper  ele- 
ment of  damage  ?  Should  appellant  be  required  to  allow 
the  coal  to  remain  in  his  customers'  cellars  until  they  sued 
him  for  damages  before  he  could  have  redress  ?  It  is  not  to 
appellee's  interest  to  contend  that  such  is  the  law. 

From  the  language  of  our  own  Supreme  Court  in  the  case 
of  Phelan  v.  Andrews,  52  111.  486,  we  quote  the  following: 

"  It  is  next  objected  that  the  court  below  misdirected  the 
jury  as  to  the  measure  of  damages;  that  the  recovery  for 
loss  of  time,  and  the  expenses  of  repairing  the  boilers,  and 
the  increased  quantity  of  fuel  necessary  to  run  the  mill  were 
remote  damages,  and  not  properly  recovered.  In  this  case 
the  warranty  was  that  the  work  should  be  first  class;  and  if, 
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when  applied  to  use,  it  proved  defective,  and  the  boilers 
leaked,  or  if  they  required  more  fuel  to  generate  steam  than 
such  boilers,  when  properly  constructed,  usually  do,  then 
the  warranty  was  broken,  and  the  rule  of  law  is,  that  appel- 
lees were  entitled  to  recover  all  damages  which  were  the 
natural  and  proximate  result  of  the  breach  of  warranty,  and 
it  is  clear  the  expense  of  repairing  them,  and  the  loss  of 
time  while  so  engaged,  would  be  both  natural  and  proxi- 
mate. In  such  case  the  reasonable  value  for  the  use  of  the 
boiler,  lost  by  its  standing  idle  during  the  time  the  repairs 
were  being  made,  would  be  proximate."  This  principle  was 
approved  in  the  case  of  Strawn  v.  Cogswell,  28  III.  457. 

In  the  case  of  Ford  v.  111.  Eefrigerating  Car  Co.,  40  111. 
App.  222,  this  coyrt  held  that  evidence  was  admissible  on  the 
part  of  the  defendant  going  to  show  the  amount  lost  by 
him  in  meats  injured  because  of  the  high  temperature  in  a 
refrigerator  purchased,  during  the  time  of  its  use,  and  by 
reason  of  the  leakage  of  ammonia  upon  them. 

The  Wisconsin  courts  have  held  a  like  rule  to  be  the  law: 
"  The  rule  of  damages  is  the  difference  in  value  between  the 
machinery  furnished  and  that  called  for  by  the  contract, 
adding  thereto  the  expenses  which  the  vendee  has  actually 
incurred  in  his  business  as  a  consequence  of  the  failure  of 
the  defendants  to  perform  their  contracts,  which  would 
include  the  wages  and  board  of  the  ofHcers  and  crew  for  the 
time  they  necessarily  remained  idle  during  the  delay  in  fur- 
nishing the  machinery,  and  during  the  time  lost  by  breakages 
while  testing  the  same,  and  during  such  reasonable  time  as 
was  required  for  repairing  it,  and  for  procuring  new  and 
suitable  machinery  in  its  stead."    Fisk  v.  Tank,  12  Wis.  306. 

In  a  late  Massachusetts  case  a  machine  was  purchased  of 
an  English  manufacturer  to  do  a  particular  class  of  work, 
which  it  failed  to  do,  and  it  appeared  that  plaintiff  made 
some  alterations  and  changes  in  the  machine  in  the  attempt 
to  make  it  work,  and  it  was  held  in  an  action  by  the  buyer 
against  the  seller  for  a  breach  of  an  express  w^arranty, 
that  expenses  incurred  by  the  buyer  in  a  reasonable  but 
unsuccessful  attempt  to  adapt  it  for  the  purposes  contem- 
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plated,  could  be  recovered.  The  warranty,  by  the  \vay, 
referred  to,  was  in  a  letter,  which  stated :  "  You  may  rely 
upon  having  a  first  rate  machine,  which  will  do  your  work 
in  a  satisfactory  manner."  Whitehead  v.  Ryder,  139  Mass. 
3G6. 

We  find  a  case  directly  applicable  in  the  12  111.  App.  365, 
the  case  of  W.,  St.  L.  &  P.  li.  R.  v.  Lynch.  The  court  says : 
"  The  ineasure  of  damages  in  this  case  would  be  the  difference 
between  th3  value  of  the  treas  if  thev  had  be^n  delivered, 
and  their  value  in  the  damaged  condition  at  the  time  of 
delivery.  But,  as  the  evidence  shows  there  was  no  market 
value,  it  was  proper  for  the  jury  to  consider  the  cost  at  the 
place  of  shipment,  add  the  freight  and  the  difference  between 
the  sum  received,  deducting  from  the  sum  so  received  the 
expense  of  appellee,  including  his  time  in  disposing  of  the 
trees." 

Mr.  M.  O.  SouTHwoRTH,  for  appellee. 

In  Hanson  v.  Busse,  45  111.  496,  the  court  lavs  down  the  rule 
that  the  vendor  of  goods,  which  the  purchaser  has,  at  the  time 
of  purchase,  the  opportunity  of  examining,  is  not  responsible 
for  defects  in  quality,  in  the  absence  of  fraud  and  warranty; 
and  although  no  particular  form  of  words  is  requisite  to 
constitute  a  warranty,  yet  a  simple  commendation  of  the 
goods,  or  a  representation  that  they  are  of  a  certain  quality, 
does  not  make  a  warranty,  and  that  as  to  that,  the  facts  and 
circumstances  in  the  case  must  all  be  taken  into  considera- 
tion.    See,  also.  Kohl  v.  Lindley,  39  111.  195. 

Authorities  might  be  multiplied  indefinitely,  but  the  rule 
is  plain,  and  the  facts  in  this  case  bring  it  fully  within  the 
rule. 

The  general  rule  in  cases  of  this  character  is,  that  where 
the  debtor  has  been  guilty  of  no  fraud  or  bad  faith,  he  is 
liable  only  for  such  damages  as  were  contemplated,  or  as 
may  be  supposed  to  have  been  reasonably  contemplated  by 
the  parties  at  the  time  of  the  contract.  See  Frazer  v. 
Smith,  00  111.  147;  Hayes  v.  Moynihan,  52  111,  423;  Will- 
iams V.  Case,  79  111.  35G;  PhiUips  v.  Dickerson,  85  IlL  11. 
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This  instruction  is  also  misleading,  inasmuch  as  it  would 
give  the  jury  the  right  to  not  only  inquire  into  prosi:)ective 
profits,  but  anything  else  in  the  way  of  the  loss  of  customers 
and  prestige,  ad  mfinitum.  To  make  it  presentable  it  should 
have  specified  in  what  manner,  and  the  character  and  kind 
of  damage  sought. 

The  third  refused  instfuction  is  not  even  claimed  to  be 
the  law  applicable  by  the  attorney  for  the  appelhint. 

All  the  other  instructions  refused  were  of  the  too  general 
and  omnibus  order;  and  the  instructions  given  for  the  ap- 
pellant correctly  set  forth  the  law,  and  gave  him  every  ad- 
vantage that  he  was  entitled  to  thereby. 

A  point  is  made  that  the  instructions  of  the  defendant 
that  were  given  to  the  jury  were  not  marked  "  Given  "  at 
the  time  they  were  so  given.  This,  of  course,  was  an  over- 
sight on  the  part  of  the  court,  but  that  is  not  such  error 
as  will  reverse.  See  Cook  v.  Hunt,  2i  111.  536;  Tobin  v. 
The  People,  101  111.  121. 

The  marking  of  instructions  is  more  to  assist  the  clerk 
in  kee])ing  a  correct  record  than  for  any  other  purpose; 
it  has  no  bearing  whatever  except  for  such  purpose,  as 
they  are  read  to  the  jury  and  delivered  to  them  as  the  lav.', 
and  the  jury  are  not  supposed  to  know  matters  of  law  to 
such  a  nicety  that  they  should  take  notice  of  such  a  minor 
matter. 

Mr.  Justice  Cartwright.  Appellee  brouglit  this  suit 
against  appellant  to  recover  the  contract  price  of  coal  sold 
and  delivered  to  appellant.  The  general  issue  was  pleaded, 
and  it  was  stipulated  that  all  defenses  should  be  admissible 
under  that  plea.  The  defense  made  on  the  trial  was  that 
the  coal  waff  warranted  to  be  of  a  certain  kind,  and  to  have 
certain  qualities  as  a  fuel;  that  it  was  not  of  the  kind  and 
did  not  possess  the  qualities  w^arranted,  and  that  appellant 
suffered  damage  on  account  of  the  breach  of  the  warranty. 
There  was  a  verdict  for  appellee  for  $535.14,  from  which 
appellee  remitted  $55.21,  which  is  said  to  have  been  included 
in  the  verdict  as  interest.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  was  entered  for  $180. 
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It  appeared  from  the  evidence  that  appellant  was  a  dealer 
in  coal  at  Aurora,  Illinois,  and  wrote  to  apj)ellee  August  20, 
1890,  for  the  price  of  anthracite  coal  delivered  at  that  placa 
Appellee  replied  from  Towanda,  Pa.,  August  28,  1890,  offer- 
ing to  deliver  free  burning  anthracite  (Bernice  coal),  on  cars 
at  Aurora,  for  $6.10  per  gross  ton,  all  sizes.  It  was  further 
stated  that  circulars  were  inclosed  which  would  tell  all 
about  the  coal,  and  the  letter  closed  with  this ,  statement : 
"  Our  coal  is  of  a  dull  luster,  but  no  better  coal  for  domestic 
coal  in  the  market;  when  people  once  use  it  they  like  it,  but 
the  appearance  is  against  it,  as  it  is  of  a  dull  look."  Cir- 
culars were  inclosed  as  stated  for  the  purpose  of  telling  all 
about  the  coal,  and  they  stated,  among  other  things,  that  it 
was  one  of  the  most  economical  of  aU  anthracite  coals,  for 
domestic  and  manufacturing  purposes;  that  if  properly  used 
by  regulating  drafts  it  would  do  as  much  work,  either  in 
heating  or  evaporating  as  the  hardest  of  anthracite  coals; 
that  w^hen  fully  ignited  there  would,  by  closing  the  drafts, 
be  quick  heat  and  lasting  qualities;  and  that  the  coal  was 
one  of  the  purest  and  best  anthracites  in  the  market.  To 
said  letter  of  appellee,  the  appellant  replied  August  30, 1890, 
stating  that  he  could  use  twenty-five  to  thirty  cars,  provided 
it  Avould  suit  the  trade,  and  ordering  four  cars  of  different 
sizes.  He  further  stated  that  it  would  be  understood  that 
his  order  was  in  for  the  number  of  cars  mentioned,  provided 
the  sample  cars  proved  satisfactory.  Appellee  made  ship- 
ments of  coal  September  5,  9  and  10, 1890,  four  cars  in  all, 
and  they  were  received  by  appellant  about  the  middle  of 
September.  After  the  receipt  of  some  of  the  coal,  appellant 
wrote  on  September  19,  1890,  to  appellee,  concerning  an 
alleged  shortage  in  weight,  and  stated  that  the  color  was 
against  the  coal,  but  that  he  believed  it  good  and  ordered 
three  cars  more.  Appellee  replied  September  23, 1890,  con- 
cerning the  shortage,  and  saying:  "We  have  booked  you 
for  two  cars  more."  The  last  car  sent  was  refused  by  appel- 
lant, and  he  wrote  appellee  October  11,  1890,  objecting  that 
the  coal  went  to  pieces  in  handling,  and  saying  that  complaints 
were  coming  in  about  it.    Thij  letter  was  received  by  appel- 
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lee  from  the  Dead  Letter  office  about  the  last  of  October, 
1890.  Appellant  paid  the  freight  on  the  coal  received, 
amounting  to  $331.57,  to  apply  on  the  purchase  price. 

It  will  be  apparent,  from  the  foiregoing,  that  there  were 
representations  made  by  appellee  concerning  the  coal  ful- 
filling all  the  conditions  of  a  warranty,  but  it  is  contended 
that  appellant  had  no  right  to  rel}''  upon  such  warranty  after 
an  inspection  of  the  sample  cars,  and  therefoi'e  he  would  not 
be  entitled  to  prove  any  damage  on  account  of  the  coal 
being  different  from  the  representations.  It  will  be  observed 
that  the  first  coal  was  received  in  the  early  fall.  Appellant 
testified  that  it  was  six  weeks  afterward  that  anv  of  it  was 
used  by  him  or  to  his  knowledge.  The  last  order  was  given 
when  the  first  was  received,  and  before  it  had  been  tried. 
Appellant  made  no  order  for  the  coal  after  there  was  a  test 
of  its  qualities  in  use  for  fuel.  There  had  been  no  other 
test  ap{)lied  than  the  mere  appearance,  and  the  coal  corre- 
sponded with  the  representation  in  that  regard.  In  making 
the  last  order  appellant  said  that  the  color  of  the  coal  was 
against  it;  but  the  warranty  wa^  that  while  that  was  true, 
still  the  coal  had  the  other  qualities  stated.  Appellant  was 
assured  that  when  people  used  it,  they  liked  it.  ACanifestly 
he  could  not  tell  from  the  mere  inspection  what  its  heating 
or  lasting  qualities  were,  whether  it  was  economical  in  use, 
or  whether  it  would  do  as  much  work  in  heating  or  evapo- 
rating as  the  hardest  anthracite  coals.  In  order  to  protect 
his  rights  he  could  only  rely  upon  the  Avarranty  that  these 
qualities  would  appear  in  the  use  of  tlie  coal,  especially  when 
the  statement  expressly  showed  that  its  good  qualities  would 
not  appear  from  inspection.  Appellant  was  not  debarred 
from  rehnng  upon  the  warranty  of  inherent  qualities  which 
could  ordv  become  manifest  by  time  and  use,  merelv  because 
he  had  seen  some  of  the  coal. 

In  the  exercise  of  his  right  to  show  a  breach  of  the  war- 
ranty, appellant  testified  and  also  introduced  the  testimony 
of  other  coal  dealers,  who  examined  the  coal,  and  of  persons 
who  used  some  of  it.  The  evidence  for  appellant  tended  to 
prove  that  the  coal  was  a  semi-anthracite,  soft  and  porous, 
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liable  to  crumble  or  slack,  entailing  much  loss  by  waste,  not 
economical  for  domestic  or  manufacturing  purposes,  and  not 
possessed  of  the  heating  or  lasting  qualities  represent^. 
Appellant  had  sold  from  the  coal  to  his  customers  and  put 
it  in  their  cellars.     He  testified  that  he  sold  it  with  expla- 
nations, and  read  the  circulars  sent  to  him  to  nearly  every 
customer  that  bought  the  coal.     The  evidence  showed  that 
in  some  cases,  on  demand  of  customers,  he  refunded  the 
price  and  removed  the  coal.     Having  introduced  this  evi- 
dence apj)ellant  sought  to  prove  as  damages  the  necessary 
expenses  incurred  by  him  on  account  of  the  alleged  breach 
of  the  warranty,  such  as  dolivering  and  removing  the  coal, 
but  this  was  not  permitted.     If  there  was  a  breach  of  the 
warranty,  as  claimed,  all  expenses  which  were  the  immediate 
and  proximate  result  of  such  breach  would  be  included  in 
the  damages.     It  Avas  the  understanding  that  the  coal  was 
bought  for  resale  and  with  reference  to  appellant's  trade  as 
a  coal  dealer.     It  would  naturally  be  expected  that  in  sell- 
ing to  his  customers  he  would  follow  the  customs  of  dealers, 
and,  within  the  range  of  the  warranty  to  him,  make  bar- 
gains with  them,  and  if  there  was  a  failure  of  appellee  to 
furnish  the  kind  and  quality  of  coal  warranted,  it  would  be 
a  natural  and  proximate  consequence  to  appellant  that  he 
might  have  to  take  back  coal  resold  by  him,  in  pursuance 
of  the  bargains  so  made.    The  principle  is  to  give  compen- 
sation in  damages  for  the  loss  and  injury  which  is  the  natural 
and  proximate  result  of   the  breach  of  warranty.     In  ordi- 
narv  cases  the  rule  of  difference  between  actual* value  and 
Avhat  the  value  would  be  if  as  warranted,  affords  such  com- 
pensation, but  if  there  is  additional  trouble  and  expense 
,  not  compensated  by  that  rule  it  should  be  allowed.     Sutlier- 
land  on  Damages,  Vol.  2,  422— i24;  Phelan  v.  Andrews,  52 
111.  480. 

It  is  urged,  however,  that  appellant  was  not  entitled  to 
prove  expenses  of  delivery  and  removal,  witliout  first  pro- 
ducing each  customer,  and  proving  a  breach  as  to  the  par- 
ticular lot  of  coal  delivered  to  such  customer,  so  that  such 
witness  might  be  subjected  to  a  rigid  cross-examination  as 
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to  the  manner  in  which  the  coal  was  used  and  tried,  and  as 
to  what  the  witness  thought  about  it.  It  is  claimed  that 
appellee  was  entitled  to  know  from  the  customers  themselves 
that  the  coal  was  not  as  warranted,  and  that  they  rejected  it. 
It  was  not  claimed  at  any  time  by  either  party  that  there 
was  any  diflference  in  the  kind  or  quality  of  the  diflFerent 
portions  of  the  coal.  The  evidence  for  appellant  covered 
all  the  coal  delivered,  and  tended  to  prove  that  none  of  it 
fulfilled  the  conditions  of  the  warranty.  The  evidence  for 
appellee  was  almost  wholly  concerning  the  kind  and  quality 
of  coal  mined  by  it  in  general,  the  chemical  analysis  of  Ber- 
nice  coal  by  the  Canadian  government  and  others,  and  the 
experience  of  dealers  with  that  brand  of  coal.  The  amount 
of  evidence  to  be  presented  to  the  jury  to  prove  a  breach  of 
the  warranty,  and  the  witnesses  by  whom  it  should  be  pre- 
sented, were  in  the  discretion  of  appellant.  lie  Avas  not 
required  to  produce  every  customer  to  prove  such  breach, 
nor  was  it  essential  that  both  parties  to  each  bargain  of 
resale  made  by  him  with  his  custom'ers  should  be  produced 
to  prove  such  bargain,  or  what  Avas  done  in  pursuance  of  it. 
It  was  also  sought  by  appellant  to  .prove  a  loss  of  profits  in 
business,  and  this  was  not  allowed.  In  this  there  was  no 
error.  The  case  does  not  come  within  the  rule  applied 
where  there  is  an  existing  contract  of  resale  at  an  advanced 
price,  of  which  the  seller  has  knowledge,  and  where  the  sale 
is  made  for  the  purpose  of  filling  the  contract  of  resale,  so 
that  the  profits  are  not  uncertain  and  contingent,  depending 
on  the  state  of  the  market,  the  chance  of  making  sales,  and 
the  like. 

The  instructions  given  to  the  jury  on  the  question  of 
damages  were  inconsistent  with  each  other,  and  those  given 
for  appellee  on  that  subject  were  erroneous.  The  third 
given  for  appellant  declared  his  right  to  be  allowed  his  rea- 
sonable, necessary  expenses  incurred  because  of  the  coal  not 
being  of  the  grade  represented,  if  so  shown  by  the  proof, 
and  this  was  correct;  but  the  evidence  on  the  subject  of 
expenses  not  having  been  admitted,  the  instruction  availed 
appellant  nothing.    The  sixth  given  for  appellee  told  the 
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jury  that  tliej^  could  not  consider  any  expense  incurred  on 
account  of  removing  any  coal  delivered  to  any  customer,  and 
as  a  rule  of  law  was  in  conflict  with  the  foregoing,  as  well 
as  an  interference  with  the  jury  on  a  question  of  fact  as  to 
whether  such  expense  was  necessary  and  reasonable.  But 
the  evidence  being  excluded,  these  instructions  applied  to 
nothing  in  the  case  and  probably  made  no  diflFerence  in  the 
result.  The  second  and  fourth  instructions  for  appellee 
informed  the  jury  that  although  they  might  find  that  the 
coal  was  not  as  warranted  and  not  worth  as  much  as  the 
warranted  grade  w^ould  be,  yet  appellee  was  entitled  to 
recover  all  that  the  coal  delivered  was  shown  by  the  evi- 
dence to  have  been  worth  in  the  market  where  delivered 
at  the  time  of  delivery.  These  instructions  do  not  declare 
the  correct  rule.  The  law  does  not  hold  the  purchaser  at  a 
fixed  price  of  a  Avarranted  article  for  the  market  value  of 
such  article.  He  has  a  right  to  have  just  such  an  article  as 
the  vendor  agreed  to  sell,  and  at  the  agreed  price.  A  low 
price  maybe  the  chief  inducement  to  purchase,  and  the  pur- 
chaser at  such  a  price  is  as  much  entitled  to  the  benefit  of 
his  contract  of  warrant}^  as  though  the  price  agreed  on  was 
equal  to  or  greater  than  the  market  price  of  goods  of  the 
kind  and  quality  warranted.  There  might  be  a  breach  of  a 
warranty  and  consequent  damage,  and  the  market  price  of 
the  article  still  be  more  than  the  contract  price.  If  there 
was  a  breach  of  w^arranty,  appellant  had  a  right  to  compen- 
sation for  the  difference  by  wiiich  the  coal  fell  short  of  w^hat 
it  was  aorreed  to  be,  and  that  would  not  be  done  merely  bv 
making  him  pay  the  market  value.  By  deducting  the  dam- 
ages from  the  contract  price,  the  result  might  or  might  not 
be  the  market  value.  The  mea.sure  of  recovery,  if  a  breach 
is  proven,  would  be  the  contract  price,  less  the  damages,  and 
the  damages  would  be  so  much  as  would  make  up  the  differ- 
ence between  the  value  of  the  coal  as  it  was  and  as  it  was 
warranted  to  be,  together  with  any  reasonable,  necessary 
expenses  directly  resulting  from  a  breach  of  the  wairanty. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  andremo/nded. 


^r^' 
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E.  J.  Grier,   Executor, 

V. 

C.  M.  Cable. 

Negotiable  Instruments— Action  Against  Guarantor — Consideration 
—Presumption  of  Law. 

1.  In  order  to  establish  a  binding  undertaking  of  guaranty  against  a 
third  party  who  indorses  as  guarantor  of  a  note  after  the  note  has  been 
executed  and  delivered  to  the  payee,  a  new  and  sufficient  consideration 
for  the  guaranty  must  be  shown. 

2.  Where  an  indorsement  is  without  date,  the  presumption  is  that  it 
was  made  simultaneously  with  the  execution  and  delivery  of  the  note, 
and  was  with  consideration.  This  presumption  may  be  rebutted  by 
proof  that  it  was  made  after  the  delivery  of  the  note,  and  the  burden  wiU 
then  be  on  the  plaintiff  to  show  express  consideration. 

[Opinion  filed  December  12,  1892.] 

In  error  to  the  Circuit  Court  of  Warren  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Mr.  K.  J.  Grier,  ^^r  se. 

m 

Messrs.  J.  H.  Connell,  J.  H.  IIanley  and  G.  B.  Morgan, 
for  defendant. 

Mb.  Justice  Harker.  This  was  a  suit  by  the  plaintiff  in 
error  as  executor,  against  the  defendant  in  error  as  guarantor 
of  a  note,  given  by  II.  L.  Cable  to  Sarah  Lafferty  in  her  life- 
time. 

The  following  is  a  copy  of  the  instrument  sued  on: 

"$952.10.  Dec.  24,  1886. 

One  year  after  date  I  promise  to  pay  to  the  order  of  Mrs. 

Sirah  Lafferty,  nine  hundred  lif by-two  and  10-100  dollars  at 

6  per  ct.     Value  received. 

H.  L.  Cable." 
(Endorsed  on  back:) 

"  I  guarantee  payment  of  within  note  at  maturity. 

C.  M.  Cable." 
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A  jury  was  waived,  and  on  a  trial  had  by  the  court  there 
was  a  judgment  entered  in  favor  of  the  defendant  in  error. 
The  only  frictional  question  in  the  coniroversy  is  whether 
the  guaranty  was  without  consideration. 

We  find  from  the  evidence  in  the  record  that  Sarah  Laflf- 
erty  loaned  H.  L.  Cable  $1,325  in  1880,  and  received  from 
him  an  interest-bearing  note  'with  C.  M.  Cable  as  security; 
that  after  payment  had  been  made  from  time  to  time  the 
note  was  canceled  and  a  new  one  executed  for  the  balance 
in  1884;   that  the  second  was  canceled  and  a  third  executed 
in  1885,  and  that  the  note  sued  on  was  executed  for  the 
balance  due  on  the  one  executed  in  1885.  •  We  further  find 
that  when  the  last  settlement  was  had  between  Sarah  Lafif- 
erty  and  H.  L.  Cable,  he  told  her  the  defendant  in  error 
had  refused  to  indorse  for  him  longer,  and  would  not  indorse 
the  note  that  was  then  executed;  that  with  this  information 
she  continued  the  loan  and  accepted  the  note  sued  on,  but 
that  on  the  evening  of  the  same  day,  or  shortly  afterward, 
defendant  did  indorse  and  sign  the  guaranty  above  quoted. 
Sarah  Lalferty  died  in  November,  1887,  and  plaintiff  in  error 
was  appointed  executor  of  her  will.  '  If  the  testimony  of  H. 
L.  Cable,  the  maker  of  the  note,  is  to  be  believed,  then  the 
note  was  executed  and  delivered  and  the  contract  complete 
before  defendant  in  error  indorsed  as  guarantor.    The  court 
evidently  believed  this  witness,  and  we  think  was  warranted 
in  so  doing.    In  order  to  establish  a  legal  and  binding  under- 
taking of  guaranty  against  a  third  party  who  indorses  as 
guarantor  after  the  note  has  been  executed  and  delivered  to 
the  payee,  a  new  and  sufficient  consideration  for  the  indorse- 
ment must  be  shown.    Where  the  indorsement  is  without 
date  the  presumption  is,  of  course,  that  it  was  made  simultar 
neously  with  the  execution  and  delivery  of  the  note,  and  was 
with  consideration.     The  presumption,  however,  is  rebutted 
by  proof  that  it  was  made  after  the  delivery  of  the  note,  and 
the  burden  is  then  on  the  plaintiff  to  show  an  express  consid- 
eration.    2  Parsons  on  Notes  and  Bills,  126;  Klein  v.  Currier, 
14  111.  237.    It  is  contended  by  plaintiff  in  error  that  a  suffi- 
cient consideration  for  the  guaranty  existed  in  the  fact  that 
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defendant  in  error  had  guaranteed  payment  of  the  previous 
notes.  The  notes  previously  executed  had  been  surrendered 
and  canceled.  The  liability  of  defendant  in  error  had. 
been  extinguished  thereby,  and  Mrs.  LaflFerty  acce])ted  the 
note  sued  on  with  the  information  from  the  maker  that  de- 
fendant in  error  would  not  guarantee  its  ])ayment.  It  was 
necessary  for  the  plaintiff  in  error,  under  the  circumstances, 
to  make  proof  of  other  facts  by  way  of  consideration  than 
that  the  defendant  in  error  had  guaranteed  the  payment  of 
other  notes. 
The  judgment  should  therefore  be  affirmed. 

Judyment  affirvied. 


C,   M.  Cable 

V. 

E.  J.  Grier,  Executor. 

'  45    407 

Administration— Claim  for  Services  Rendered  Deceased— Evidence —     ;  53  36i 
Instnuitions, 

In  an  action  brought  to  recover  for  services  rendered  by  claimant  to 
a  person  since  deceased,  the  jury  having  rendered  a  verdict  against  the 
claim,  this  court  holds,  on  due  consideration,  that  the  instructions  of 
the  court  were,  in  important  particulars,  ai*p:umentative,  suggestive  and 
misleading,  and  that  the  judgment  should  be  reversed. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Warren  County;  the 
Hon.  JouN  J.  Glenn,  Judge,  presiding. 

^fessrs.  G.  B.  Mobgan,  J.  H.  Hanley  and  J.  II.  Connell, 
for  appellant. 

Messrs.  Kikkpatkick  &  Alexander,  for  appellee. 
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Mr.  Justice  Lacey.  This  was  a  claim  filed  in  the  County 
Court  by  appellant  against  appellee,  for  labor  and  services 
])erformed  by  him  for  her  during  deceased's  lifetime,  from 
1877  to  1887.  The  claim  filed  was  for  $3,000.  It  was  filed 
February  20,  1888,  in  the  County  Court,  and  afterward,  by 
cagreement,  removed  to  the  Circuit  Court;  the  record,  how- 
ever, is  made  to  appear  as  if  the  trial  w^as  had  on  an  appeal. 
A  trial  was  had  at  the  September  term,  1890,  before  a  jury, 
which  rendered  a  verdict  for  appellant  for  §1,000,  which 
was  set  aside  by  the  court  and  a  new  trial  granted.  At  the 
September  term,  1891,  a  new  trial  was  had  by  another  jury, 
resulting  in  a  verdict  for  the  appellee.  The  court  overruled 
the  motion  for  a  new  trial  and  rendered  judgment  on  the 
verdict.  Some  of  the  main  circumstances  of  the  case  are  as 
follows:  The  husband  of  the  deceased,  Sarah  Lafferty, 
died  in  the  winter  of  1877,  leaving  a  large  propert}'^  of  about 
$80,000  to  his  widow,  there  being  no  children  living. 
When  he  died  his  wife  was  left  alone,  save  Jane,  w^ho  after- 
ward became  Mrs.  Cook,  and  who  had  been  taken  into  the 
family  when  quite  young.  The  deceased,  when  a  child,  had 
been  taken  into  the  family  of  Henry  Cable,  the  father  of 
appellant,  and  been  raised  by  him,  and  afterward  married 
Laif erty.  Prior  to  the  death  of  Lafferty,  aj)pellant  was  en- 
gaged in  farming  in  a  small  way  close  to  Momnouth,  resid- 
ing with  his  family. 

After  the  death  of  William  Lafferty,  he  gave  up  farming 
and  sold  his  team  and  wagon,  etc.,  and  w^ent  to  looking 
after  the  business  affairs  of  deceased,  attending  to  her  busi- 
ness affairs  generally,  such  as  repairs  on  barn,  trimming 
trees,  taking  up  carpets,  purchasing  goods,  meat,  etc.,  measur- 
ing wood,  and  looking  ^f  ter  the  interests  of  deceased,  taking 
her  out  riding,  caring  for  her  in  sickness,  and  looking  after  her 
property  interests  generally.  It  is  compensation  for  these 
and  the  like  services  that  he  is  seeking  to  recover,  covering 
a  period  of  about  ten  years. 

When  she  died  she  left  a  will  bequeathing  $12,000  to 
Jane  Cook  in  money,  leaving  the  balance  of  her  pro])erty 
intestate. 


L 
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The  defense  set  up  was  that  the  services  of  appellant  were 
rendered  gmtuitously,  that  the  statute  of   limitiition   of 
five  years  had  run  against  a  portion  of  the  claim  and  that 
the  balance  of  the  services  had  been  paid  for.    The  evidence 
tended  to  show  that  the  services  rendered  were  valuable  and 
not  rendered  as  a  gratuity,  and  that  appellant  had  received 
only  one  pajoiient,  about  §242,  on  appellant's  note,  given  by 
him  to  deceased's  husband  in  his  lifetime  and  owned  by  her, 
and  delivered  up  to  appellant  by  deceased  in  1884.     There, 
was  evidence  of  some  other  payment  for  services  and  milk, 
etc.,  to  appellant,  and  no  proof  of  any  sjx^cial  contract  for 
payment  of  services  except  the  testimony  of  Henry  Cable, 
son  of  appellant,  as  to  the  comhiencement  of  the  employment, 
in  which  there  was  a  promise  to  pay  appellant  for  his  serv- 
ices what  they  were  worth.    Under  the  evidence  we  think 
the  court  erred  in  giving  appellee's  fifth,  sixth,  seventh, 
eleventh  and  twelfth  instructions.     The  fifth  is  obscure  and 
misleading.    It  asserts  that  if  the  services  were  perfonned 
out  of  motives  of  kindness,  or  in  the  expectation  of  possible 
benefits  to  result  for  performing  them,  in  the  absence  of  ex- 
press promise,  no  implied  promise  can  be  raised,  etc.    What 
benefits  does  the  instruction  refer   to  ?  pecuniary,  or  some 
remote  inconsequential  ?    If  he  performed  the  services   in 
expectation  of  pay,  which  would  be  a  benefit,  a  promise  would 
be  implied,  notwithstanding  there  might  have  been  an  ele- 
ment of  kindness  in  the  matter.     The  instruction  is  obscure, 
suggestive  and  misleading.    The  sixth  instruction  is  suggest- 
ive and  argumentative,  and  the  seventh  is  argumentative, 
suggestive,  and  invades  the  province  of  the  jury.     The  in- 
struction suggests  to  the  jury  that  some  of  the  services  w^ere 
supposed  by  the  court  to  be  only  imaginary,  and  some  are 
supposed  only  to  be  rendered,  but  not  rendered.     The  frame- 
work of  the  instruction  is  unfair.    It  was  nni)roper  for  the 
court  to  suggest  to  the  jury  that  some  of  the  services 
clnimed  for  were  imaginary,  and  only  supposititious.    Then 
again,  why  tell  the  jury  that  as  to  the  estimate  of  witnesses 
as  to  value  of  appellant's  services,  it  is  not  to  follow  such 
estimates  blindly  ?    The  jury  should  not  follow  any  of  the 
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testimony  blindly.  It  should  weigh  the  entire  evidence  in 
the  light  of  reason.  Such  expressions  had  a  tendency  to 
discredit  such  evidence,  and  lead  the  jury  to  tliink  that 
in  the  o])inion  of  the  court,  it  was  entitled  to  little 
or  no  weight.  The  services  in  this  case,  as  shown  by  the 
evidence,  were  not  continuous  manual  labor.  They  were  of 
attentions  and  care  of  an  old  and  decrepit  woman,  and  to 
her  affairs,  who  was  abundantly  able  to  pay  for  them.  She 
was  not  an  object  of  charity.  The  appellant  was  a  poor 
man  and  was  faithful  and  attentive,  and  his  services  were 
such  as  the  deceased,  in  her  condition,  required,  and  un- 
doubtedly were  valuable  to  her.  Her  expressions  to  other 
people  showed  that  slie  so  estimated  them.  The  evidence 
tends  to  show  tluit  appellant  was  kept  from  his  other 
business  a  considerable  portion  of  his  time,  in  holding 
himself  in  readiness  to  wait  upon  deceased.  It  was 
stated,  too,  that  in  order  that  the  proof  should  have 
weight,  the  services  shown  must  be  actually  rendered. 
This  was  unfair,  in  connection  with  the  balance  of  the 
sentence,  where  the  contrast  is  drawn  in  these  words: 
"or  only  imaginary  services,  or  services  supix)sed  to 
have  been  rendered."  This  would  Irave  a  strong  tendency 
to  influence  the  jury  to  reject  all  claims  for  appellant's 
time  devoted  to  deceased's  affairs,  when  not  actually 
engaged  at  some  work,  as  by  the  hour  or  day.  This  might 
not,  in  this  case,  be  at  all  adequate.  The  surroundings  and 
the  nature  of  the  emj)loyment  expected  from  appellant 
would  have  to  be  considered  as  fuUv  and  with  as  much 
consideration,  as  tlie  time  actually  employed. 

The  eleventh  was  also  suggestive  and  argumentative. 
There  is  no  evidence  in  regard  to  deceased  intending  to 
make  a  will  in  appellant's  favor.  The  court  should  not  sug- 
gest such  an  idea  to  the  jury. 

The  twelfth  instruction  given  for  appellee  was  erroneous 
in  excluding  the  claim  of  appellant  for  removing  certain 
graves  contracted  to  be  done  by  Peterson.  If  appellant  did 
any  work  of  this  kind  for  deceased,  at  her  request,  he  would 
be  entitled  to  recover  for  it,  unless  the  claim  was  barred. 
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The  instruction  was  based  on  no  evidence  and  was  mislead- 
ing. "We  see  no  error  in  refusing  appellant's  refused  instruc- 
tions. They  either  ignored  the  statute  of  limitations,  or 
were  not  based  on  the  evidence.  There  were  entirely  too 
many  instructions  asked  on  both  sides.  For  the  errors 
noted,  the  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 

Heversed  and  remanded. 


The  Monmouth  Mining  &  Manufacturing  Company 

V. 

Peter   Erling. 

Master  and  Senxint — Negligence  of  Master — Injunj  to  Sen^ant — Fail- 
ure of  Employer  to  Properly  Inspect  Machinery — Concurring  Negli- 
gence of  Fellow-servant — Improper  Remark  of  Counsel  to  Jury — Exceed- 
ing Time  Limit  in  Address  to  Jury — Necessity  of  Exception, 

1.  In  an  action  brought  by  plaintiff  to  recover  damages  for  an  injury 
received  while  engaged  in  shoveling  clay  out  of  a  puddling  pan,  the 
accident  being  caused  by  the  unexpected  starting  of  the  machinery  in  the 
pan,  this  court  holds,  in  view  of  the  evidence,  that  the  sr.me  justified 
a  finding  by  the  jury  that  the  defendant  was  guilty  ot  negligence  in 
failing  to  properly  inspect  the  machinery,  and  that  such  negligence  wad 
the  proximate  cause  of  the  injuiy. 

2.  The  fact  that  the  negligence  of  a  fellow-servant  of  plaintiff  may 
have  concurred  with  that  of  defendant  does  not  preclude  plaintiff's  recov- 
ery in  the  case  presented. 

3.  An  improper  remark  of  counsel  to  the  jury,  held^  not  to  have  con- 
stituted reversible  error. 

4.  The  fact  that  the  plaintiff's  coimsel  exceeded  his  time  limit  in  his 
address  to  the  jury  can  not  be  taken  advantage  of  where  no  exception 
was  preserved. 

6.  Objections  to  a  clerical  error  in  one  count,  and  to  instructions 
given  under  that  count  are  immaterial,  no  recovery  having  been  had 
under  that  count. 

[Opinion  filed  December  12,  1892.] 


tt  An 

t4«s  5gl| 

I  45    411, 
61    623; 


412  Appellate  Courts  of  Illinois. 

Vol.  45.]    Monmouth  Mining  &  Manufacturing  Co.  v.  Erling. 

Appeal  from  the  Circuit  Court  of  Warren  County;  the 
Hon.  JouN  J.  Glmnn,  Judge,  presiding. 

Messrs.   Kirkpatrick  &  Alexander,  for  api)ellant. 

Mr.  J.  A.  MoKenzie,  for  appellee. 

Mb.  Justice  Cartwright.  This  is  an  action  by  appellee 
against  appellant  on  account  of  personal  injuries  caused 
by  a  defect  in  machinery  furnished  by  appellant  for  use 
in  its  factory  where  appellee  was  employed.  The  injury 
occurred  while  appellee  was  shoveling  clay  out  of  a  pan 
about  eight  feet  ^vide  and  fifteen  inches  deep,  used  for  the 
purpose  of  mixing  and  tempering  the  clay.  The  mixing 
and  tempering  was  chiefly  done  by  heavy  iron  wheels 
moving  rapidly  inside  the  pan  by  means  of  steam  power. 
These  wheels  were  connected  with  a  shaft  and  so  arranged 
that  in  revolving  in  the  pan  they  worked  from  the  center 
to  the  circumference  and  back  again.  The  machinery  in 
the  pan  was  controlled  by  means  of  a  lever  about  ten  feet 
long.  To  the  end  of  the  lever  at  the  pan  was  attached  a 
clutch,  and  when  this  clutch  was  raised  by  pulling  down 
the  outer  end  of  the  lever  it  was  therebv  disconnected  from 
the  machinery  which  propelled  the  wheels,  and  the  wheels 
would  stop.  Whenever  the  outer  end  of  the  lever  was  not 
held  down  the  clutch  would  fall  down  into  place  of  its  own 
weight,  throwing  the  machinery  into  gear,  and  the  wheels 
would  start.  Near  the  outer  end  of  the  lever  an  iron  eve- 
bolt  was  run  thi'ough  from  below,  and  to  tlie  ej^e  of  the 
bolt  was  attiiched  an  iron  rod  about  two  feet  long,  with  a 
hook  on  its  lower  end.  This  rod  was  used  to  operate  the 
lever,  and  when  pulled  down,  the  hook  at  the  lower  end  of 
the  rod  was  fastened  over  a  hook  in  a  post  by  the  side  of 
the  lever,  holding  the  lever  down  and  preventing  the 
machinery  from  starting.  The  outer  end  of  the  lever  when 
pulled  down  to  stop  the  machinery  was  about  five  feet  and 
nine  inches  above  the  floor  where  the  men  worked,  and 
when  up  it  was  about  seven  feet  and  six  inches  above  such 
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floor.  There  were  five  of  these  pans  in  the  same  room  and 
operated  by  the  same  gang  of  men.  One  of  the  gang,  Cos- 
tello,  operated  the  levers,  stopped  and  started  the  machin- 
ery, looked  after  the  proper  tempering,  of  the  clay  and  was 
a  sort  of  foreman.  The  rest  of  the  gang  shoveled  clay 
into  the  pans,  and  when  it  was  properly  mixed  and  tem- 
pered, shoveled  it  out  again.  The  work  of  the  men  was 
done  while  the  machinery  was  stopped,  and  if  the  machin- 
ery should  start  while  the  men  .were  in  the  pans  the  most 
serious  results  to  them  were  reasonably  to  be  apprehended. 
While  appellee  and  another  workman,  Abrahamson,  were 
in  one  of  the  mixing  pans  in  the  line  of  their  duty,  shovel- 
ing out  elay,  the  eye-bolt  came  out  of  the  lever  which  con- 
trolled the  wheels  in  that  pan,  allowing  the  lever  to  fly  up 
and  throw  the  machinery  into  gear,  whereby  the  wheels 
were  started  and  appellee  was  seriously  injured.  For  his 
injuries  so  received  he  obtained  a  judgment  for  $3,000, 
upon  which  the  court,  after  overruling  a  motion  for  a  new 
trial,  entered  judgment. 

The  ground  of  liability  claimed  is  the  alleged  negligence 
of  appellant  in  not  properly  caring  for  the  appliance  by 
which  the  machinery  was  prevented  from  running.  It  is 
urged  by  appellant  that  the  evidence  did  not  establish  the 
charge  of  negligence  on  its  part.  It  is  manifest  that  the 
safety  of  the  men  in  the  pans  depended  entirely  upon  such 
security  as  was  afforded  by  the  lever,  with  the  rod  and  hook 
which  held  it  down.  No  exercise  of  power  was  required, 
but  only  a  release  of  the  lever  from  restraint,  to  cause  the 
wheels  to  start.  Any  failure  to  perform  the  function  re- 
quired of  the  lever  would  almost  feertainlv  result  disastrously 
to  the  workmen.  This  fact  demanded  of  appellant  such 
reasonable  care  on  its  part  as  was  proportioned  to  the 
known  danger  that  would  arise  from  anv  defect  or  want  of 
repair.  The  evidence  showed  that  there  was  a  thread  on 
the  end  of  the  eye-bolt  above  the  lever,  and  that  the  only 
method  adopted  for  securing  it  was  by  nuts  screwed  down 
from  above  on  top  of  the  lever.  Originally  there  were  two 
such  nuts,  one  above  the  other,  but  tlie  upper  nut  had  been 
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gone  from  its  place  for  at  least  two  weeks  and  probably 
much  longer.  The  remaining  nut  had  worked  loose  after 
the  upper  one  was  gone,  and  had  been  screwed  down  by 
Costello.  The  jar  of  the  machinery  tended  to  work  the  nut 
loose,  and  it  was  probably  due  to  this  cause  that  it  worked 
off  from  the  bolt  and  allowed  it  to  come  out  of  the  lev«r. 
Appellant  had  a  machinist,  Carey,  whose  duty  it  was  to 
look  after  the  machinery  and  do  the  repairing.  He  was  a 
w^itness  for  appellant,  and  testified  that  it  was  his  duty  to 
go  around  and  see  if  anything  was  out  of  order,  and  if  so  to 
repair  it.  To  the  same  effect  was  the  testimony  of  Aspey, 
the  superintendent.  The  lever  had  been  in  a  defective  and 
dangerous  condition  ^:ith  respect  to  the  fastening  of  the 
eye-bolt  for  such  a  length  of  time  that  in  view  of  the  great 
importance  of  having  it  secure,  an  ins|)ection  should  have 
been  made  during  that  time  by  the  machinist  charged  with 
that  duty.  It  is  clear  that  no  inspection  was  made,  or  if 
made  that  it  was  not  done  with  reason£*,ble  care.  The  con- 
dition of  the  nuts  would  necessarily  be  noticed  bj"  an 
inspector  making  a  reasonably  careful  examination  to  see 
if  the  appliance  w^as  out  of  repair.  The  evidence  justified  a 
finding  that  appellant  was  guilty  of  negligence,  which  caused 
the  injury. 

It  is  also  claimed  that  appellee  was  not  in  the  exercise  of 
ordinary  care.  The  bolt  above  the  lever  was  at  such  a 
height  as  not  to  be  noticeable  by  the  shovelers  engaged  in 
their  ordinary  work  about  the  pans  without  s{)ecial  atten- 
tion being  directed  to  it;  and  w^e  think  that  appellee  was 
not  guilty  of  any  want  of  ordinary  care  in  failing  to  observe 
the  condition  of  the  nut  on  the  lever,  or  the  absence  of  the 
lock  nut.  But  it  is  said  that  he  had  actual  notice  of  the 
condition  of  the  fastenings,  and  this  claim  is  based  mainly 
upon  alleged  statements  by  him  after  the  accident,  as  to 
its  cause.  He  denied  any  such  knowledge  and  gave  a 
reasonable  explanation  of  any  statements  admitted  by  him 
to  have  been  made  as  to  the  cause  of  his  injury,  showing 
that  they  were  made  froTh  information  received  after  the 
accident.  The  jury  were  justified  in  concluding  that  he 
did  not  have  actual  notice. 
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It  is  further  urged  that  the  injury  was  due  to  the  negli- 
gence of  Costello,  who,  it  is  said,  was  a*  fellow-servant  of 
appellee.  The  most  that  can  be  claimed  in  that  respect  is 
that  Costello  had  some  knowledge  of  increased  danger  on 
account  of  the  condition  of  the  lever,  and  did  not  communi- 
cate such  knowledge  to  appellant.  The  loosening  of  the 
bolt  did  not  arise  from  any  act  of  Costello,  nor  was  it  his 
duty  to  inspect  or  repair  it.  The  negligence  of  appellant 
in  omitting  to  perform  its  duty  of  inspection  and  repair  was 
the  proximate  cause  of  the  injury.  Appellant  is  responsible 
for  its  owTi  negligence  to  appellee,  who  was  without  fault, 
and  if  it  be  conceded  that  some  degree  of  negligence  on  the 
part  of  Costello  concurred  with  appellant's  negligence  to 
produce  the  injury,  appellee  would  not  be  barred  from  a 
recovery  against  appellant  for  its  negligence.  Cooley  on 
Torts,  560. 

In  the  second  count  of  the  declaration  the  words  plaintiff 
and  defendant  were  transposed  in  some  portions  of  the  count, 
evidently  by  a  clerical  error,  which  so  far  as  appears,  was 
not  discovered  before  the  trial.  Appellant  pleaded  to  it  and 
did  not  call  attention  to  the  mistake  in  any  way,  but  asked 
the  court  to  instiaict  the  jury  to  disregard  that  count,  and 
this  the  court  refused  to  do.  That  count  charged  negligent 
management  of  the  machinery,  and  if  appellant  could  take 
advantage  of  a  purely  clerical  error  of  that  kind  in  that  way, 
without  notice  of  the  point  made,  no  harm  was  done  it  by 
the  refusal  to  instruct  as  asked,  for  the  reason  that  no  recov- 
ery was  sought  for  negligent  management,  and  no  evidence 
was  directed  to  that  point.  No  claim  was  made  under  that 
count,  but  the  whole  strife  was  on  the  charges  of  bad  con- 
dition and  want  of  I'epair  alleged  in  the  firet  count.  The 
same  question  is  involved  in  instructions  given  for  appellee, 
which  it  is  claimed  would  authorize  a  recovery  under  that 
count.  It  is  clear  that  there  was  no  recoverv  on  tlie  chargre 
in  that  count,  and  appellant  suffered  no  injury  by  giving 
thena.  The  jury  were  fully  and  fairly  instructed  as  to  tlie 
law  applicable  to  the  issues  presented  to  and  tried  before 
them.    The  criticisms  upon  instructions  given  for  api)ellee  are 
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mainly  verbal  and  do  not  require  extended  comment.  All 
that  was  good  law  and  applicable  to  the  case  in  the  very 
numerous  instructions  asked  by  appellant  was  given  to  the 
jury.  ^ 

It  is  next  objected  that  counsel  for  appellee  during  the 
closing  argument  made  improjx^r  remarks  to  the  jury  con- 
cerning appellant  as  a  wealthy  corporation  and  appellee  as 
a  poor  man.  The  fact  of  such  an  argument  being  addressed 
to  a  jury  to  procure  a  verdict  or  increased  damages  in  any 
case,  materially  affects  the  weight  to  be  given  to  the  finding 
of  the  jury,  and  where  the  question  is  presented  by  the 
record,  we  should  not  hesitate  to  reverse  a  judgment,  unless 
satisfied  that  the  action  of  the  jury  was  right  upon  the  facts. 

We  think  that  no  injustice  was  done  by  the  jury  in  this 
case,  and  under  the  rule  in  Ilalloway  v.  Johnson,  129  111.  3^)7, 
no  question  is  presented  by  the  record  concerning  the  re- 
marks. As  in  that  case,  so  in  this,  when  the  remark  was 
made  appellant's  counsel  at  once  called  the  attention  of  the 
court  and  objected  to  what  had  been  said,  and  the  court 
said  "  Counsel  must  keep  within  the  record."  There  was  no 
ruling  by  the  court  upon  the  propriety  of  the  remark.  The 
court  should  pass  on  the  question,  and  under  the  authority 
above  referred  to,  counsel  should  procure  a  ruling  that  may 
be  reviewed.  Before  the  argument  was  commenced  the 
court  limited  the  time  for  argument  to  one  hour  and  thirty 
minutes  on  each  side..  The  record  also  shows  that  counsel 
for  api)elleo  spoke  five  minutes  longer  than  the  time  allotted 
to  him.  Counsel  for  appellant  claim  that  the  court,  over- 
stepped the  bounds  of  authority  and  propriety  in  the  limita- 
tion, and  wronged  a])pellant  in  allowing  counsel  for  appellee 
to  use  five  minutes  more  than  they  did.  The  record,  how- 
ever, shows  neither  objection  nor  exception  to  the  action  of 
the  court  in  these  respects.  It  is  essential  that  an  exception 
should  be  taken  in  order  to  raise  the  question  suggested. 

Finding  no  error  in  the  record  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 
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Edward  H.  Nevitt,  Trustee,  etc., 

V- 

James  H.  Woodburn, 

Officers — Power  of  Circuit  Court  Judge  in  Vacation — Order  for  Pay- 
ment of  Money — Appeal  from.  When  Lies, 

1.  A  judge  of  the  Circuit  Court  can  exercise  in  vacation  only  such 
judicial  functions  as  are  expressly  authorized  by  statute. 

2.  An  unconditional  order  for  the  payment  of  money  witliin  a  cer- 
tain time  is  a  final  order,  from  which  an  appeal  lies. 

• 

[Opinion  filed  December  12,  1892.] 

In  error  to  the  Circuit  Court  of  Whiteside  County:  the 
Hon.  John  D.  Crabteee,  Judge,  presiding. 

Messrs.  J.  &  J.  Dinsmoor,  for  plaintiff  in  error. 

Mr.  John  G.  Manahan,  for  defendant  in  error. 

• 

Mr.  Justice  Harker.  On  the  5th  of  April,  1883,  Edward 
H.  Nevitt  was  appointed  by  the  Circuit  Court  of  White- 
side County  trustee,  under  the  will  of  George  W.  Wood- 
burn,  deceased.  James  H.  Woodburn  is  the  son,  and  Phoebe 
A.  Woodburn  is  the  widow  of  the  deceased.  In  a  suit  pend- 
ing on  appeal  in  this  court,  a  judgment  was  rendered  against 
Phoebe  A.  Woodburn,  in  favor  of  James  H.  Woodburn  for 
costs,  amounting  to  $285.95. 

On  the  17th  of  April,  1891,  the  Hon.  John  D.  Crabtree, 
judge  of  the  Whiteside  Circuit  Court,  in  vacation,  made  an 
order  on  the  application  of  James  11.  Woodburn  to  the 
trustee,  to  pay  out  of  any  funds  in  his  hands  belonging  to 
Phoebe  A.  Woodburn  the  said  sum  of  |^285.95  and  interest 
thereon  to  James  H.  Woodburn.  The  order  not  having 
been  obeyed,  the  Circuit  Court  at  the  October  term,  1891, 
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brought  the  trustee  before  it,  and  entered  an  order 
directing  him  to  comply  with  the  order  of  April  17, 1891, 
for  payment  of  the  $285.95,  and  that  unless  the  order  should 
be  comi)lied  with  in  ten  days  the  trustee  would  be  adjudged 
in  contempt  of  court.  From  the  last  mentioned  order 
Nevitt  prosecuted  this  writ  of  error. 

We  are  of  the  opinion  that  the  order,  made  by  the  judge 
in  vacation,  was  void.  A  circuit  judge  can  exercise  in  vaca- 
tion onl}'-  such  judicial  functions  as  are  expressly  authorized 
by  statute.  Hammock  v.  Loan  and  Trust  Co.,  105  U.  S.  77. 
Sec.  72,  Chap.  37,  1  Starr  &  111.  Stats.  710,  prescribes  the 
powers  which  a  circuit  judge  may  exercise  in  vacation. 
This  order  was  not  for  the  purpose  of  carrying  into  effect 
any  decree  previously  entered  by  the  Circuit  Court.  The 
owler  entered  at  the  October  term  following  was  not  an  order 
finding  an  amount  to  be  paid  by  the  trustee,  but  simply  one 
directing  the  payment  of  §285.95  to  James  H.  AVoodburn; 
that  onler  was  without  authority.  The  court  could  not 
determine  the  rights  of  the  parties  and  direct  the  payment 
of  Phoebe  A.  Woodburn's  debt  in  the  manner  attempted  to 
be  done. 

Defendant  in  error,  before  this  case  was  taken  on  call, 
entered  his  written  motion  to  dismiss,  for  the  re^isons, 
first,  that  Nevitt,  the  plaintiff  in  error,  is  not  a  party  to 
the  record  in  the  cause  pending  below;  second,  that  the 
order  sou^^ht  to  be  reviewed  is  merely  interlocutory;  thinl, 
that  the  order  sought  to  be  reviewed  is  merely  directory  as 
to  the  disbursement  of  money  in  the  hands  of  tlie  court's 
custodians,  and  concerning  which  the  trustee  has  no  personal 
interest.     The  motion  was  taken  with  the  case. 

In  our  opinion  the  plaintiff  in  error  was  so  atTected  by  the 
order  as  to  entitle  him  to  prosecute  a  writ  of  error.  The 
order  provided  that  unless  obeyed  he  would  be  adjudged  in 
contempt.  It  was  not  interlocutory  but  final.  It  directal 
the  payment  of  $285.95  within  ten  days.  An  unconditional 
order  for  the  payment  of  money  within  a  certain  time  is  a 
final  order,  from  which  an  appeal  lies.  People  v.  Pender- 
gast,  117  lU.  588. 
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The  motion  to  dismiss  will  be  overruled,  and  the  order  of 
the  October  term,  1891,  of  the  Circuit  Court,  entered  on  the 
11th  day  of  K^ovember,  1891,  will  be  reversed  but  not  re- 
manded. 

Order  reversed. 


William  J.  Iliff  «  4>«i 

,  49    536| 
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School  Directors.  ^Q5   «564! 

Nui fiance — Poaoer  of  Court  of  Equity — When  Injunction  Will  Issue — 
Damages  on  Dissolution  of  Injunction — Attorney's  Fees — Schools. 

.1.  A  privy  so  constructed  as  to  contaminate  the  water  of  a  weU,  used 
for  doiiK.'stic  purposes,  or  which  is  allowed  to  remain  in  such  a  condition 
that  persons  dwelling  near  it  are  rendered  uncomfortable  by  the  escape 
of  noxious  sntells  and  filthy  matter,  is  a  nuisance  per  sc,  and  if  the  facts 
are  clearly  shown,  it  may  be  abatcxi  by  a  court  of  equity  without  a  pre- 
liminary determination  of  the  facts  by  a  jury. 

2.  Upon  the,  case  presented,  this  court  holds  that  the  evidence  failed 
to  show  that  complainant's  well  would  be  contaminated  by  the  privy 
constructed  by  defendants;  and  that  whether  it  would,  by  noxious 
smells,  disturb  complamant's  family,  depended  entirely  upon  how  it 
might  be  kept,  and  that  imtil  it  should  be  so  kept  as  to  render  it  a  nui- 
Bance,  complainant  was  not  entitled  to  an  injunction  on  that  ground. 

3.  The  court  below  erred  in  allowing  as  damages,  upon  the  dissolution 
of  the  injunction,  the  salar}^  paid  to  a  teacher  during  a  month  that  the 
directors  refused  to  aUow  the  school  to  be  kept  with  the  privy  closed. 

4.  The  court  erred  in  allowing  as  damages  attorney's  fees,  in  the  ab- 
sence of  proof  that  the  charges  were  reasonable  and  customary. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Woodford  County; 
the  Hon.  ^.  E.  Worthington,  Judge,  presiding. 

Mr.  WmsLow  Evans,  for  appellant. 

The  law  of  this  case  is,  I  think,  both  quite  plain  and 
within  a  short  compass.    A  privy  is  a  nuisance  ^(^r  se,  and 
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it  is  not  necessary  to  establish  its  character  as  a  nuisance  bv 
an  action  at  law,  before  resorting  to  a  court  of  equity  to 
restrain  its  use. 

Woo<:l,  in  his  work  on  Kuisance,  lays  down  the  rule  as  fol- 
lows :  "  Privies  are  regarded  2^ prima  fatie  nuisances,  ami 
although  necessary  and  indispensable  in  connection  with 
the  use  of  property  for  the  ordinary  purposes  of  habitation, 
yet  if  they  are  built  or  allowed  to  remain  in  such  a  condi- 
tion as  to  annoy  others  in  the  proper  enjoyment  of  their  prop 
erty,  by  reason  either  of  the  noisome  smells  that  arise 
therefrom,  or  by  the  cscai)e  of  filthy  matter  therefrom  upon 
the  premises  of  another,  or  so  as  to  corrupt  the  water  of  a 
well  or  spring,  they  are  nuisances  in  fact."  Wood  on  Xui- 
sance,  566,  Sec.  572. 

In  the  case  of  Wahle  v.  Eeinbeck  before  the  Supreme 
Court  of  this  State,  this  exact  question  was  passed  upon. 
It  was  on  a  bill  in  equity  to  enjoin  a  threatened  nuisance: 
The  charge  was  that  the  complainant  owned  a  house  and 
lot  in  Jacksonville,  which  he  occupied  with  his  family  as  a 
home;  that  the  defendant  had  bought  an  adjoining  lot,  and 
was  about  to  erect  a  privy  so  close  to  the  house  and  well  of 
complainant  that  it  would  become  injurious  to  the  health 
and  comfort  of  complainant  and  his  family. 

The  court,  after  quoting  with  approval  the  above  extract 
from  Wood,  says :  "  Manifestly  no  remedy  in  an  action  at 
law  would  be  adequate  in  a  case  like  the  present.  Upon 
what  basis  could  the  damages  be  estimated  for  the  sickness 
or  discomfort  caused  by  inhaling  the  unwholesome  vapors, 
drinking  the  impure  water,  and  enduring  the  foul  stenches 
originating  from  a  structure  of  the  description  and  relative 
location  complained  of  ? 

"  And  to  say  that  a  nuisance  must  be  suffered  to  be  created 
and  continued  until  its  character  shall  be  formally  deter- 
mined at  law.  would  seem  to  be  but  little  better  than  a 
mockery  of  justice  to  him  whose  residence  is  affected  by 
it."    Wahle  v.  Eeinbach,  T6  111.  322. 

It  is  sufficient  ground  for  the  interposition  of  a  court  of 
equity  if  the  unpleasant  odors  render  the  habitation  un- 
comfortable. 


Second  District — May  Term,  1892.  421 

Tliff  V.  School  Directors. 

In  a  case  before  the  Court  of  New  Jersey,  Zabriskie, 
Chancellor,  said :  "  Any  business,  however  lawful,  which 
causes  annoyances  that  materially  interfere  with  the  ordi- 
nary comfort,  physically,  of  human  existence,  is  a  nuisance 
that  should  be  restrained;  and  smoke,  noise  and  bad  odors, 
even  when  not  injurious  to  health,  may  render  a  dwelling 
so  uncoinf ortable  as  to  drive  from  it  any  one  not  compelled 
by  poverty  to  remain. 

"  Unpleasant  odors,  from  the  very  constitution  of  our 
natures,  render  us  uncomfortable,  and,  when  continued  or 
repeated,  make  life  uncomfortable.  Whatever  is  offensive, 
physically,  to  the  senses,  and  by  such  off ensivenes^  makes  life 
uncomfortable,  is  a  nuisance."  Cleveland  v.  Citizens  Gas 
Light  &  Coke  Co.,  5  C.  E.  Green,  205;  Koss  v.  Butler,  4  C. 
E.  Green,  294. 

It  was  strenuously  urged  in  the  court  below  by  counsel  for 
defendant  that  notwithstanding  the  Wahle-Reinbeck  case, 
the  rule  was  that  complainant  should  first  go  into  a  court  of 
law  and  establish  the  fact  that  the  privy  is  a  nuisance  before 
exhibiting  his  bill  in  equity  for  the  relief  prayed  herein,  and 
in  support  of  this  contention  cited  the  later  cases  of  Ft. 
Clark  Horse  Ey.  Co.  v.  Anderson,  108  111.  64,  Thornton  v. 
KoU  et  al.,  118  111.  350,  and  Oswald  v.  Wolf,  129  HI.  200. 

This  view  of  the  law  the  court  below  adopted,  and  dis- 
missed complainant's  bill  "  without  prejudice,"  leaving  com- 
plainant to  first  establish  the  fact  of  the  privy  being  a 
nuisance  by  an  action  at  law. 

In  this  we  think  the  court  was  clearly  wrong.  The  cases 
cited  by  the  defendant  do  not  in  the  least  tend  to  overrule 
the  case  of  Wahle  v.  Eeinbeck.  The  case  of  the  Ft.  Clark 
Horse  Ry.  Co.  v.  Anderson  was  of  a  threatened  trespass. 
The  case  of  Thornton  v.  Roll  et  al.  was  a  threatened  exca- 
vation of  land  by  highway  commissioners.  Oswald  v.  Wolf 
was  a  threatened  obstruction  of  a  private  way.  Neither 
of  them  come  within  the  category  of  the  cases  with  which 
the  one  at  bar  is  classed,  viz.,  a  nuisance  j>er  se.  The  distinc- 
tion is  expressly  noted  in  the  case  of  Thornton  v.  Roll  et  al., 
118  IlL  350,  364,  where  the  court  says :    "  This  allegation, 
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it  is  manifest,  is  not  a  charge  of  the  creation  of  a  nuisance 
j)€r  se^  like  the  creation  of  a  powder  mill,  or  works  emitting 
offensive  and  poisonous  vapors." 

In  the  class  of  cases  where  a  threatened  trespass  is. 
sought  to  be  enjoined,  or  a  nuisance  of  the  character  men- 
tioned in  the  case  of  Thornton  v.  KoU  et  al.  is  sought  to  be 
enjoined,  no  doubt  it  is  necessary  to  establish  the  fact  that 
the  threatened  act,  or  works,  or  structure,  is  a  nuisance;  but 
in  the  class  of  cases  where  privies,  slaughter-houses  and 
powder  magazines  are  concerned,  the  rule  is  otherwise,  as  in 
such  cases  the  structures  are  impressed  by  the  law  with  the 
character  of  a  nuisance. 

Messrs.  W.  L.  Ellwood  and  G.  P.  Gill,  for  appellees. 

The  jurisdiction  of  courts  of  equity  over  the  subject  of 
nuisances  is  not  an  original  jurisdiction.  It  does  not  arise 
from  the  mere  fa<;t  that  a  nuisance  exists,  but  results  from 
circumstances  which  call  the  jurisdiction  into  exercise  upon 
other  grounds.  To  justify  the  interposition  of  a  court  of 
equity  in  case  of  a  private  nuisance,  it  must  be  a  strong  and 
mischievous  case  of  pressing  necessity;  the  injury  must  be 
irreparable,  such  as  is  not  susceptible  of  pecuniary  compen- 
sation, or  the  right  must  have  been  previously  established 
at  law.     Oswald  v.  Wolf,  129  111.  200. 

In  this  case,  beginning  on  page  208,  is  a  discussion  by  the 
court,  with  a  review  of  the  decisions  and  authorities,  as  to 
the  jurisdiction  of  courts  of  equity  over  the  subject  of 
nuisances. 

The  same  doctrine  is  laid  down  in  Dunning  v.  Aurora,  40 
111.  481,  where  it  said,  the  injunction  of  nuisances  is  rarely 
allowable.  To  the  same  effect  see  Town  of  Lake  View  v.  Letz, 
44  111.  81;  Ft.  Clark  Horse  Railway  Co.  v.  Anderson,  108 
111.  64;  2  Story's  Eq.  Jurisprudence,  Sees.  925, 925b,  925f. 

The  thing  must  be  a  nuisance  before  the  court  will  grant 
preventive  relief  to  stay  irreparable  damages  until  the 
question  is  determined  by  an  action  at  law.  If,  however, 
the  thing  is  not  necessarily  a  nuisance,  but  something  which 
may  or  may  not  be,  the  court  will  not  stay  the  party  until 
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the  matter  has  been  tried  at  law,  or,  in  special  cases,  by  a 
jury,  on  an  issue  directed  out  of  chancery.  Dunning  v.  City 
of  Aurora,  40  111.  481-6-7;  Town  of  Lake  View  v.  Letz,  44 
111.  81-84. 

An  act  required  by  the  public  interest  will  not  be  enjoined 
upon  the  ground  that  it  may  prove  a  private  nuisance.  To 
justify  an  injunction  in  such  a  case,  a  very  strong  case  must 
be  made  by  the  bill  and  sustained  by  the  proofs.  Thornton 
V.  Roll  et  al.,  Commissioners,  etc.,  118  111.  350;  Wood  on 
Nuisance,  Sec.  788. 

The  appellees  in  erecting  the  privy  in  question  were  doing 
an  act  required  by  the  public,  and  were  not  acting  in  their 
private  capacity. 

Mb.  Justice  IIarker.     This  was  a  bill  to  enjoin  the  use  of 
a  privy  constructed  by  appellees  as  school  directors,  on 
school  premises,  adjacent  to  the  premises  owned  and  occu- 
pied by  appellant  as  a  residence.    Tlie  privy,  consisting  of  a 
vault  six  feet  deep  lined  with  plank  and  covered  with  an  ordi- 
nary Tvooden  structure,  is  forty-seven  fee't  from  appellant's 
well,  from  which  he  obtains  water  for  drinking  and  cooking 
purposes,   and  seventy-two  feet  from  his  dwelling.     The 
grounds  claimed  for  an  injunction  were,  first,  that  the  privy 
would  contaminate  the  well  and  render  the  water  unfit  for 
use;  and  second,  that  appellant  and  his  family  would  be 
annoyed  by  noxious  smells  arising  from  the  privy  vault.     A 
preliminary  injunction  was  granted  by  the  master  in  chan- 
cery.    After  the  issues  were  formed  the  cause  was.  referred 
to  the  master  to  take  proof  and  report  conclusions  of  law 
and  facts.     Pending  the  taking  of  proofs  the  preliminary  in- 
junction was  'dissolved  by  the  court  on  affidavits.     The 
master  reported  adversely  to  the  complainant  and  the  cause 
was  heard  on  exceptions  to  the  report.     The  court  overruled 
the  exceptions,  dismissed  the  bill  without  prejudice,  and  on 
the  suggestion  of  damages  which  were  filed  at  the  time  of 
the  dissolution  of  the  injunction  awarded  damages  against 
the  complainant  to  the  amount  of  $125.    A  privy  so  con- 
structed as  to  contaminate  water  of  a  well  used  for  domestic 
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])urposes  or  which  is  allowed  to  remain  in  such  condition 
that  persons  dwelling  near  it  are  rendered  uncomfortahle 
by  the  escape  of  noxious  smells  and  filthy  matter,  is  a 
nuisance  per  se.  In  such  a  case  a  court  of  equity  will  not 
Avait  until  it  has  been  determined  by  a  jury  in  a  trial  at  law, 
that  a  nuisance  in  fact  exists,  before  exercising  its  restraining 
])ower  against  the  use  of  the  concern.  The  injury  resulting 
from  such  a  nuisance  affects  health  and  the  physical  enjoy- 
ment of  life,  and  requires  the  prompt  action  of  a  court  of 
equity.  Wood  on  Nuisance,  566;  Wahle  v.  Reinbach.  76  111. 
322;  Ross  v.  Butter,  19  N.  J.  Eq.  294;  Cleveland  v.  Citizens 
Gas  Light  Co.,  20  N.  J.  Eq.  205.  A  privy,  however,  is  in- 
clispensable  in  connection  with  the  use  of  premises  for  school 
purposes,  and  before  a  court  would  be  warranted  in  abating 
it  by  means  so  summary  there  should  appear  a  strong  and 
clear  case  of  pressing  necessity.  Before  the  party  seeking 
the  injunction  is  entitled  to  the  relief  it  must  clearly  appear 
from  the  proofs  that  injury  will  necessarily  follow  the  use 
of  the  privy.  In  this  case  over  fifty  witnesses  were  ex- 
amined on  the  subject  of  the  contemplated  use  of  the  privy 
by  the  school  children  corrupting  the  water  in  appellant's 
well.  There  is  great  diversity  of  opinion  expressed.  We 
can  not,  for  the  reason  that  it  would  make  this  opinion  too 
lengthy,  discuss  in  detail,  the  testimony  of  this  multitude 
of  witnesses.  A  careful  examination  of  it  has  satisfied  us 
that  a  decree  enjoining  the  use  of  the  privy  was  not  warranted 
upon  the  theory  that  the  water  in  the  Avell  would  be  cor- 
rupted. It  appears  that  appellant's  premises  and  the  school 
premises  are  on  elevated  ground;  that  the  decided  trend  of  the 
surface  is  from  the  well  toAvard  the  privy  and  beyond,  to  a 
small  ravine  in  which  is  placed  a  tile  drain;  that  the  surface 
at  the  well  is  nearly  two  feet  higher  than  the  surface  at  the 
privy;  that  the  privy  was  sunk  in  a  hard  clay  soil,  and  that 
the  hard  clay  through  which  the  well  was  sunk  extended 
four  or  five  feet  lower  than  the  bottom  of  the  vault.  Whether 
the  matter  contained  in  a  privy  vault  wiU  contaminate  the 
water  in  a  well  located  forty  or  fifty  feet  away  depends  en- 
tirely upon  the  formation  of  the  surface  and  the  constitution 
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of  the  soil  in  which  the  privy  vault  is  sunk.  If  there  is  a 
trend  of  the  surface  from  the  privy  to  the  well  the  dangers 
are  greater  than  if  the  trend  is  in  the  other  direction,  because 
the  next  lower  strata  usually  follow  the  surface.  If  the 
vault  is  sunk  in  a  gravelly  and  sandy  soil  instead  of  clay 
the  dangers  are  greater,  because  liquid  matter  more  readily 
percolates  the  former  than  the  latter.  In  view  of  the  rela- 
tive location  of  the  well  and  privy,  and  the  testimony  of 
the  witnesses  most  familiar  with  the  composition  of  the  scril 
into  which  the  vault  was  sunk,  we  can  not  but  commend 
the  action  of  the  Circuit  Court  in  refusing  the  injunction 
upon  the  first  ground  urged. 

Whether  the  privy  will  by  reason  of  noxious  smells  render 
the  lives  of  appellant's  family,  dwelling  seventy-two  feet 
away,  uncomfortable  and  miserable,  depends  entirely  up<?n 
how  it  is  used  and  kept.  Until  it  shall  be  use<l  and  kept  in 
such  manner  as  to  make  it  a  nuisance,  on  that  ground  appel- 
lant is  not  entitled  to  an  injunction. 

We  do  not  think  the  court  was  warranted  under  the  cir- 
cumstances in  allowing  as  damages  against  appellant  the 
$4:0  paid  the  teacher  for  the  month  of  September,  when  no 
school  was  taught.  Doubtless  to  conduct  the  school  with- 
out a  privy  to  use  upon  the  premises  would  occasion  much 
inconvenience,  but  certainlv  not  more  for  the  month  of 
September  than  October.  The  school  was  conducted  in 
October  without  a  privy;  and  we  do  not  feel  that  the  direct- 
ors were  warranted  in  refusing  to  allow  it  to  be  taught  in 
September. 

The  court  erred  in  allowing  as  damages,  attorney  fees,  in 
the  absence  of  proof  that  the  charges  were  usual  and  cus- 
tomary. Steele  v.  Thatcher,  5G  111.  257;  Jevne  v.  Osgood,  57 
111.  340. 

The  decree  will  be  affirmed  so  far  as  related  to  the  order 
dismissing  the  bill,  and  reversed  so  far  as  relates  to  the 
assessment  of  damages,  and  the  cause  will  be  remanded  for 
the  purpose  of  enabling  appellees  to  make  additional  proofs 
upon  the  suggestion  of  damages. 

Affirmed  ifipart,  reversed  in  part  and  remanded. 
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Nathan  Smedley 

V. 

The  Chicago  &  North  Western  Railway  Co. 

Bailroads — Negligence  of^Killing  of  Stock — hiconsiatent  Verdict  of 
Jury — Granting  of  a  New  Trial,  Not  Necessary  on  Consent. 

1.  In  an  action  brought  against  a  railroad  company  to  recover 
damages  for  the  alleged  negligent  killing  of  plaintiff's  horses,  a  verdict 
for  about  one-fourth  of  the  proved  value  of  the  horaes  was  manifesdy 
inconsistent  and  should  be  set  aside. 

2.  Tlie  granting  of  a  new  trial  is  a  judicial  function,  and  although 
both  parties  may  be  dissatisfied  with  the  verdict  and  ask  that  it  be  set 
aside,  it  is  still  for  the  court  to  determine  whether  or  not  a  new  trial 
shall  be  granted. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  tlie  Circuit  Court  of  Boone  County;  the 
Hon.  Henry  B.  Willis,  Judge,  presiding. 

Messrs.  Eldkedoe  &  Finch  and  C.  P.  Baenes,  for  appel- 
lant. 

Messrs.  C.  S.   Darrow  and  A.  W.  Pulver,  for  appellee. 

Mr.  Justice  Harker.  This  was  an  action  to  recover  for 
the  killing  of  four  horses  and  the  injuring  of  another  by  the 
cars  of  appellee  within  the  corporate  limits  of  the  city  of 
Belvidere.  The  negligence  charged  was  failure  upon  the 
part  of  the  employes  operating  the  train  to  ring  a  bell  or 
blow  a  whistle  continuously  for  eighty  rods  before  reaching 
the  highway  crossing  where  the  injury  occurred,  running  at 
a  greater  rate  of  speed  than  that  limited  by  the  ordinance 
of  Belvidere,  failure  to  exercise  ordinary  care  in  discovering 
the  horses  and  in  stopping  the  train  after  the  horses  were 
seen  by  the  employes  operating  the  engine,  and  also  in 
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running  the  train  at  such  a  dangerous  and  rapid  rate  of 
speed  that  it  was  not  possible  to  stop  after  the  hoi'ses  were 
discovered  on  the  track. 

There  was  a  trial  by  jury  and  a  verdict  returned  in  favor 
of  appellant  for  $100.     Appellee  filed  a  motion  for  a  new 
trial.    Appellant  filed  a  written  confession  of    appellee's 
grounds  for  a  new  trial,  and  appellee  a  few  days  afterward 
withdrew  its  motion.     The  withdrawal  of  appellee's  motion 
was  against  the  protest  and  exception  of  appellant,  but  upon 
the  court  allowing  it,  appellant  filed  his  motion  for  a  new 
trial.     As  to  the  contention  that  the  court  erred  in  allow- 
ing appellee  to  withdraw  its  motion  after  appellant  had 
filed  his  written  confession  and  consent  we  see  no  impro- 
priety in  the  action  of  the  court.    The  granting  of  a  new  trial 
is  a  function  of  judicial  practice  for  the  exercise  of  the  court 
alone.     Where  both  parties  are  dissatisfied  with  the  verdict 
of  a  jury  and  ask  the  court  to  set  it  aside,  it  is  still  for  the 
court,  not  upon  the  consent  of  the  parties,  but  upon  a  re- 
view of  the  evidence,  instructions,  and  all  matters  occurring 
upon  the  trial,  to  deny  or  sustain  the  motion.     The  evidence 
in  the  record  shows  that  the  horses  killed  had  escaped  from 
a])pellant's  pasture  upon  appellee's  right  of  way  by  a  gate- 
way through  w^hich  appellant's  hired  man   was  hauling 
manure;  that  the  train  was  a  passenger  train,  composed  of 
four  cars  and  engine,  and  was  running  at  from  twenty-five 
to  forty  miles  per  hour;  that  there  Avas  an  ordinance  in 
force   at  the  time  of  the  injury  limiting  the  speed   of 
passenger  trains  to  ten  miles  per  hour;  that  the  horses  could 
have  been  seen  from  the   engine  at  a  distance   variously 
estimated  by  the  witnesses  from  twenty-two  to  seventy  rods 
before  being  struck,  and  that  the  value  of  those  killed 
exceeded  $400.     There  was  a  conflict  as  to  when  the  whistle 
was  fiK!t  blown  before  reaching  the  crossing.     Running  the 
train  at  a  greater  rate  of  speed  within  the  city  limits  than 
that  fixed  by  ordinance  was  unlawful,  and  a  presumption 
of   negligence  arose  therefrom.     It  was  for  the  jury  to 
determine  from  the  evidence  the  contested  question  whether 
such  negligence  caused  the  injury  and  whether  the  engineer 
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by  the  exercise  of  ordinary  care  could  liave  discovered  the 
horees  and  checked  the  speed  of  his  train  in  time  to  have 
avoided  the  injury.  The  jury  found  the  injury  was  caused 
through  the  negligence  of  appellee  in  operating  the  train. 
How  they  fixed  the  damages  at  $100,  when  the  undisputed 
evidence  shows  they  exceeded  $400,  is  insolvable.  The 
verdict,is  inconsistent  and  farcical.  If  entitled  to  recover 
at  all,  appellant  was  entitled  to  a  verdict  for  the  full  amount 
of  his  damages  proven.  The  record  presents  a  judicial 
burlesque,  and  the  judgment,  if  allowed  to  stand,  would  re- 
flect discredit  upon  the  administration  of  justice  in  courts 
of  law. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remcmded. 


Rockford  Insurance  Company 

V. 

Ephraim  Hildreth. 

Insurance — False  Representations  of  Agent — Whether  Intent  toDe- 
ceive  MateHal — Practice — Preservation  of  Exceptions  Necessar^f— Mo- 
tion for  New  Tried  Overruled  by  Judge  other  than  Trial  Judge. 

Where  a  person  being  solicited  to  insure  his  property,  was  in  doubt  as 
to  whether  his  property  was  already  insured  or  not,  and  the  solicitor 
undertook  to  ascertain  that  fact  for  him,  and,  after  ascertaining  that  he 
was  insured,  reported  that  the  property  was  not  insured,  whereupon 
such  person  insured  with  the  solicitor's  company,  in  an  action  brought 
by  the  insurance  company  upon  the  note  given  by  appellee  for  the  pre- 
mium, it  is  held:  That  the  question  of  the  agent's  intent  to  deceive  the 
appellee  was  hnmaterial.  Such  representations  will  be  treat^»d  as  fraud- 
ulent if  they  mislead  the  person  to  whom  they  are  made  to  his  injury. 

2.  The  failure  of  the  court  to  instruct  the  jury  that  appeUee  was 
bound  to  exercise  due  care  to  avoid  being  deceived  by  the  agent's  repre- 
sentations was  immaterial,  the  jury  having  speciaUy  f  oiind  that  appellee 
exercised  such  care. 

[Opinion  filed  December  12,  1892.] 
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Bockford  Iiis.  Co.  v.  Hildretb. 

Appeal  from  the  Circuit  Court  of  McIIenry  County;  the 
Hon.  Henry  B.  "Willis,  Judge,  presiding. 

Mr.  C.  P.  Babnes,  for  appellant. 

Mr.  John  B.  Lyon,  for  appellee. 

Mr.  Justice  Laoey.  This  was  a  suit  brought  by  appel- 
lant against  appellee,  on  a  promissory  note  given  by  appel- 
lee in  consideration  of  insurance  on  his  realty,  brought, 
originally,  before  a  justice  of  the  peace  and  aj)pealed  to  the 
Circuit  Court.  The  two  policies  of  insurance  for  which  the 
note  was  given,  and  the  note,  bear  date  October  17,  1887, 
the  latter  being  for  $57.60,  and  falling  due  November  1, 1888. 
At  the  January  term,  1891,  of  the  Circuit  Court,  the  case 
was  tried  before  one  of  the  circuit  judges,  Kellum,  result- 
ing in  a  verdict  for  appellee.  The  appellant  entered  a 
motion  for  a  new  trial,  which  was  taken  under  advisement 
till  May,  1891,  at  which  term  the  same  judge  entered  an 
oi*der  taking  the  case  under  further  advisement  and  to  be 
decided  in  vacation  as  of  that  term,  on  briefs  to  be  furnished 
by  the  parties.  At  the  September  term,  1891,  the  motion 
for  a  new  trial  was  overruled  by  Judge  Willis,  another  of 
the  judges  of  said  court,  and  judgment  rendered  on  the 
verdict.  It  appears  by  an  amendment  to  the  bill  of  exce^)- 
tions  that  this  action  was  taken  by  Judge  Willis  because  of 
a  letter  from  Judge  Kellum  announcing  that  he  had  over- 
ruled the  motion  for  *  a  new  trial,  and  requesting  Judge 
Willis  to  announce  and  enter  such  decision,  and  counsel  for 
appellant  requesting  the  court  to  act  on  such  letter. 

It  is  objected  as  preliminary  that  the  action  of  Judge 
Willis  in  overruling  the  motion  for  a  new  trial  and  entering 
judgment  was  erroneous  for  the  reason  that  he  was  not  the 
judge  who  tried  the  cause.  This  objection,  if  entitled  to 
any  weight  under  any  circumstances,  which  we  need  not 
decide,  certainly  has  no  force  as  applied  to  the  facts  of  this 
case.  In  the  first  place,  the  judge  undoubtedly  had  juris- 
diction to  render  such  a  judgment,  and  in  the  second  place, 
he  had  jurisdiction  to  enter  the  judgment  on  the  letter  of 
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Judge  Kellum,  for  appellant  expressly  requested  it,  and  can 
not  now  be  lieard  to  object  to  any  irreg-ularity  in  that  par- 
ticular; and  in  the  third  place,  there  was  no  exception  taken 
to  the  judgment  being  rendered  by  Jndge  Willis,  the  exce]>- 
tion  only  going  to  the  fact  of  the  motion  being  overrule<l. 
This  objection  will  then  be  dismissed  without  further  notice. 
The  main  controversy  in  this  case  is  as  to  the  sufficiency  of 
the  defense  mjide  by  appellee,  that  the  note  was  obtained 
by  appellant  by  the  fraudulent  misrepresentation  of  its 
agent,  one  P.  Flynn. 

It  appears  that  appellee  was  aA  old  man,  a  farmer  living 
in  the  northern  part  of  McHenry  County;  that  J.  O.  Lewis 
was,  at  the  time  the  insurance  in  question  was  obtained,  the 
agent  of  the  Chemung  and  Dunham  Insurance  Company,  re- 
siding in  the  city  of  Harvard,  about  six  miles  from  appellee's 
residence.  On  the  evening  of  October  17,  1S87,  Flynn^  the 
agent  of  appellant,  called  on  appellee  at  his  farm,  to  solicit 
an  application  for  insurance  of  the  latter's  property.  The 
appellee  was  in  doubt  as  to  whether  or  not  he  had  not  been 
insured  by  his  son,  who  had  been  his  agent,  and  who  was 
then  in  Dakota,  in  the  Chemung  and  Dunham  Insurance 
Comj)any,  and  if  he  was  he  did  not  want  to  take  out  any 
other  insurance.  Flynn  then  undertook  to  see  the  agent  of 
the  latter  named  company  at  Harvard  and  to  return  and 
inform  appellee  as  to  whether  he  was  so  insured.  Flynn 
accordingly  went  to  see  the  agent  and  was  informed  that  ap- 
pellee had  been  insured  in  the  Chemung  and  Dunham  Com- 
pany, called  the  Township  Company,  in  May  previous.  This 
was  proven  by  Lewis  and  Josephine  Pixby;  yet  Flynn  re- 
turned and  represented  to  appellee  that  he  had  seen  Lewis 
and  that  the  latter  told  him  that  appellee's  projxjrty  was 
not  insured  in  the  Township  Company,  llely  ing  on  this  state- 
ment appellee  took  out  the  insurance  in  question.  In  De- 
cember following  appellee  learned  through  his  son,  who  had 
returned  from  Dakota,  the  fact  of  his  prior  insurance.  He 
then  returned  the  policy  to  apj)ellant's  attorney,  and  de- 
manded back  his  note,  disclaiming  any  interest  under  the 
policy.    We  are  satisfied  from  the  evidence  that  Flynn 
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knowingly  made  a  false  report  to  appellee  of  what  Lewis 
told  him,  and  according  to  his  own  evidence  he  did  not  re- 
port it  as  it  was  told  him.  The  appellant  objects  that  the 
instructions  for  appellee  failed  to  contain  the  hypothesis  of 
Flynn's  knowledge  of  the  falsity  of  his  statement  to  appellee 
respecting  Lewis'  statement.  Under  the  circumstances  of 
the  case  this  was  not  required. 

The  statements  were  positively  made  as  to  their  truthful- 
ness, and  were  false  and  injurious  to  appellee  and  beneficial 
to  appellant,  and  had  the  same  effect  as  though  Flynn  had 
wilfully  made  them.  Lockridge  v.  Foster,  4  Scam.  569; 
Mitchell  V.  McDougall,  62  111.  498;  Allen  v.  Hart,  Y2  lU.  104; 
Baker  v.  Kockabrand,  118  111.  365.  Eepresentations  of  the 
chamcter  in  question  will  be  treated  as  fraudulent  if  they 
mislearl  and  deceive  the  person  to  whom  made,  to  his  injury. 
Story  on  Sales,  165.  The  appellant  again  objects  to  appel- 
lee's instructions  because  they  fail  to  instruct  the  jury  that 
appellee  was  bound  to  exercise  care  to  keep  from  being 
deceived  by  the  representations  of  Flynn.  Even  if  such 
presentation  of  the  law  was  demanded  in  this  case,  which 
we  much  doubt,  the  omission  could  not  have  been  harmful 
to  apj)ellant,  as  the  jury  found  by  its  special  verdict  that 
appellee  exercised  such  care,  thus  having  passed  upon  that 
question,  and  found  in  appellee's  favor,  notwithstanding  the 
instructions,  which  it  could  only  have  done  with  the  instruc- 
tions desired  on  that  point. 

The  objection  made  that  the  court  erred  in  allowing 
Lewis'  letter  to  be  read  to  the  jury  and  taken  by  it  to  the 
jury  room,  is  not  well  taken,  as  appellant  preserved  no  ex- 
ception to  this  allowance  by  the  court.  In  conclusion  we 
will  add  that  the  overwhelming  weight  of  the  evidence  was 
in  appellee's  favor  as  to  the  fraudulent  procuring  of  the 
note  by  Flynn,  the  appellant's  agent,  and  if  any  evidence 
was  improperly  admitted  it  could  not  be  harmful  to  appel- 
lant. The  refusal  of  the  court  to  give  certain  of  appelhint's 
offered  instructions  to  the  jury  was  not  harmful,  as  the  jury 
was  fairly  instructed. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 
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79  [381  Frankfort  Whlsky  Process  Company 

V. 

Manhattan  Distilling  Company. 

Contract  under  Seal — License  to  use  Patented  Process — Attempt  to 
Vary  by  Verbal  Evidence —  Written  Evidence  not  under  Seal, 

The  terms  of  a  contract  executed  under  seal  can  not  be  modified  by  a 
parol  executory  agreement.  To  agree  that  a  payment  stipulate  in  a 
sealed  contract  was  not  to  be  made  in  a  certain  event  is  not  to  substitute 
a  new  contract  but  to  modify  the  existing  contract. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Esek  Cowen  and  L.  S.  IIodges,  for  appellant. 

The  contract  upon  which 'this  action  was  brought  being 
executory  and  uncjer  seal,  could  not  be  changed  or  modified 
by  parol. 

The  rule  at  common  law,  and  the  present  rule  in 
most,  if  not  all,  the  States,  is  that  "  a  sealed  executory 
agreement  before  breach  can  not  be  modified  by  a  parol 
executory  agreement." 

This  rule  is  recognized  and  established  in  Illinois  in 
Loach  V.  Farnum,  1)0  111.  368;  Hume  Bros.  v.  Taylor  & 
Moss,  63  111.  43;  Leiter  v.  Pike,  127  111.^287;  Sauber  v. 
Collins,  40  111.  App.  426. 

And  it  has  been  held  in  New  York  that  covenants  in  a 
lease  unbroken  can  not  be  discharged  by  verbal  stipulation. 
French  v.  New,  28  K.  Y.  149 ;  Delacroix  v.  Bulkley,  13 
Wend.  71. 

The  law,  as  laid  down  in  the  case  last  cited,  is  that  a 
sealed  executory  contract  can  not  be  released  or  rescinded 
by  a  parol  executory  contract,  but  that  after  breach  of  a 
sealed  contract  a  right  of  action  may  bo  waived  or  released 


Second  District— May  Term,  1892.        433 

Whisky  Process  Co.  v.  Manhattan  Distilling  Co. 

by  a  new  parol  contract,  in  relation  to  the  same  subject- 
matter,  or  by  any  valid  parol  executory  contract. 

The  same  principle  was  held  in  Suydam  v.  Jones,  10 
Wend.  180.  The  rule  in  England  is  set  forth  in  Kaye  v. 
Waghorn,  1  Taunton,  429.  As  was  said  in  Preston  v.  Christ- 
mas, 2  Wilson,  86 :  "  The  discharge  must  be  by  matter 
of  as  high  a  nature  as  that  which  creates  the  debt  or 
duty." 

The  rule  that  after  breach  the  cause  of  action  may  be 
discharged  or  released  by  a  valid  parol  contract,  is  simply 
saying  that  satisfaction  may  be  proved "  by  parol,  and,  of 
course,  it  makes  no  difference  whether  this  is  satisfaction  of 
a  right  of  action,  arising  on  a  parol  or  sealed  contract. 
Any  existing  cause  of  action  may  be  satisfied  by  a  parol 
agreement. 

The  rule  above  stated  is  universally  applied  where  the 
action,  as  in  this  case,  is  founded  on  or  grows  out  of  the 
sealed  contract  itself.  This  is  a  very  ancient  rule.  Blake's 
Case,  6  Coke,  43 ;  Alden  v.  Blague,  Croke  James,  99 ;  Bar- 
nard V.  Darling,  11  Wend.  27. 

The  cases  of  Lattimore  v.  Harsen,  14  Johns.  330,  and 
Dearborn  v.  Cross,  7  Cow.  48,  have  frequently -been  cited 
to  show  that,  in  the  State  of  New  York,  there  exists  some 
change  or  modification  of  this  rule ;  and  they  are  quoted  as 
holding  that  a  specialty  may  be  modified  by  a -simple  con- 
tract between  the  parties. 

These  cases,  however,  were  examined  by  the  Supreme 
Court  in  Allen  v.  Jaquish,  21  Wend.  628,  w^here  Judge 
Cowen  said : 

"  If  these  cases  are  maintainable,  and  I  think*  they  are, 
it  must  be  on  some  other  ground,  perhaps  that  of  a  con- 
tract for  rescission,  executed  and  fully  carried  into  effect — 
not  on  the  simple  idea  of  modification  by  a  parol  contract 
executory." 

"  And  they  were  so  regarded  in  the  subsequent  cases  of 
Suydam  v.  Jones,  Barnard  v.  Darling  and  Delacroix  v. 
Bulkley.  In  these  we  have  Mr.  Justice  Sutherland,  Mr. 
Justice  Nelson  and  Chief  Justice  Savage  successively  dis- 
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avowing  the  doctrine  that  parties  can  modify  their  agree- 
ments, under  seal,  by  any  subsequent  agreement  without 
seal. 

"  And  any  one  will  feel  clear,  on  an  examination  of  the 
books,  that  these  learned  judges  could  have  done  nothing 
less,  without  a  rash  disregard  of  the  highest  and  best  evi- 
dence which  we  have  of  the  law." 

In  Braddock  v.  Thompson,  8  East,  366,  it  is  said:  "All 
the  court  were  satisfied  that  the  defendant  could  not  plead 
a  collateral  agreement  by  parol,  to  invalidate  a  claim  aris- 
ing upon  deed. 

"  Most  of  the  cases  that  go  against  this  doctrine,  go  no 
further  than  to  say  that  where  the  agreement,  under  seal, 
is  departed  from,  in  the  terms  or  manner  of  its  j)erf orraance, 
and  yet  the  performance  is  accepted  as  satisfactory,  although 
an  action  of  covenant  will  not  lie,  the  acts  of  the  parties 
shall  be  considered  as  evincing  an  executed  agreement  to 
rescind  the  contract." 

The  rule  has  been  recently  reiterated  in  New  York, 
by  the  Court  of  Appeals.  In  Dodge  v.  Crandall,  30  N.  Y. 
306,  the  court  said :  "  In  regard  to  instruments  under  seal, 
it  requires^an  agreement  in  writing  of  equal  solemnity,  to 
effect  a  change  or  modification  in  any  material  particular. 
This  seems  to  be  the  rule  before  any  breach  of  the  specialty, 
and  where  "the  subsequent  agreement  is  executory  merely. 
But  it  is,  I  think,  equally  well  settled,  that  after  the  breach 
of  a  sealed  agreement,  it  may  be  modified  in  any  respect,  or 
wholly  rescinded  by  an  executed  parol  agreement,  founded 
on  a  sufficient  consideration." 

Messrs.  Stevens  &  Horton  and  George  B.  Foster,  for 
appellee. 

It  was  competent  for  ap}:)ellant  to  release  appellee  from 
the  contract  declared  upon  and  an  agreement  for  a  valid  con- 
sideration to  that  effect  is  binding  and  valid  though  not  un- 
der seal.  Whatever  may  have  been  the  common  law  rule 
requiring  a  release  to  be  under  seal,  our  Supreme  Court  has 
uniformly  held  that  a  release  is  good  without  a  seal  if  based 
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upon  a  good  consideration.  "White  v.  Walker,  31  111.  432- 
434;  Benjamin  v.  McConnelU  4  Gilm.  536;  I.  C.  K.  R.  Co.  v. 
Read,  37  111.  484,  511;  Ryan  v.  Dunlap,  17  111.  40;  Baily  v. 
Coles,  86  111.  333. 

The  agreement  described  in  the  pleas  and  proved  in  tliis 
case  did  not  attempt  to  modify  or  vary  the  terms  of  the 
original  contract,  but  for  a  valid  consideration,  appellant,  by 
the  agreement  therein  described,  dispensed  with  the  per- 
formance by  appellee  of  the  requirements  of  the  original 
contract.  The  rule  seems  to  be  well  established  that  the 
terms  and  conditions  of  a  written  contract,  and  even  a 
covenant,  may  be  dispensed  with  by  a  verbal  agreement 
founded  upon  a  proper  consideration.  Morrill  v.  Colehour, 
82  111,  618,  62G;  Danforth  v.  Mclntyre,  11  111.  App.  417; 
Cook  V.  Murphy,  70  111.  96;  Canal  Co.  v.  Rhea,  101  U.  S. 
522. 

The  pleas  and  the  evidence  under  them  show  that  appel- 
lee had  declared  its  intention  to  determine  the  contract,  and 
it  was  about  to  give  the  notice,  when  prevented  from  so 
doing  by  the  procurement  and  acts  of  appellant  as  shown 
in  the  record.  The  rule  is  that  where  the  performance  of 
an  act  has  been  prevented  or  waived  by  the  other  party  to 
the  contract,  the  liabilities  of  the  parties  are  the  same  as 
though  the  act  had  been  performed,  that  is,  the  notice  given, 
in  this  case.  Morrill  v.  Colehour,  82  111.  618;  Fleming  v. 
Gilbert,  3  Johns.  630;  Lattimer  v.  Ilarsen,  14  John.  330;  , 
C.  B.  &  Q.  R.  R.  V.  Bartlett,  120  111.  603,  613;  Clark  v.  Pope, 
70  111.  128;  Eyster  v.  Parrott,  83  111.  517. 

The  agreement  pleaded  and  proved  was  made  under  cir- 
cumstances which  take  the  case  out  of  the  rule  asserted  by 
appellant.  Appellee  had  avowed  its  intention  to  go  no  fur- 
ther under  the  original  contract,  and  it  was  then  competent 
for  the  parties  to  make  a  new  agreement,  as  pleaded  and 
proved.  Lattimer  v.  Harsen,  14  Johns.  330;  Cook  v.  Mur- 
phy, 70  111.  96. 

The  original  contract  having  been  thereby  in  eflFect  ended, 
it  was  entirely  competent  for  the  parties  to  so  deal  with  it 
by  parol,  as  to  waive  or  release  any  damages  arising  there- 
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from.  Cap.  City  Mut.  F.  Ins.  Co.  v.  Detwiler,  23  111.  App. 
656;  Delecroix  v.  Bulkley,  13  Wend.  71. 

It  was  competent  for  the  parties  by  parol  agreement  to 
waive  or  discharge  all  damages  which  had  accrued  up  to 
the  time  of  the  making  of  the  agreement.  Cap.  City  Mut. 
F.  Ins.  Co.  V.  Detwiler,  svj>ra. 

It  was  equally  competent  for  the  parties  to  make  an  agree- 
ment for  the  abandonment  of  future  operations  under  the 
contract.  Kimmerle'  v.  Hass,  53  Mich.  S4:l^  Hill  v.  Green, 
4  Pick.  113;  Stockley  v.  Goodwin,  78  111.  127;  Jacquin  t. 
Warren,  40  111.  459;  Chouteau  v.  Jupiter  Iron  Works,  7  S. 
W.  Eep.  467. 

Mr.  Justice  Cartwrioht.  This  suit  was  commenced  by 
appellant,  a  corporation  of  New  York,  against  appellee,  a 
corporation  of  this  State,  upon  a  written  contract  executed 
by  them  October  20,  1884,  Avith  their  respective  corporate 
names  thereto  subscribed,  and  under  their  corporate  seals, 
attested  by  their  respective  secretaries,  whereby  appellant 
licensed  the  use  by  appellee  of  a  patented  process  of  making 
whisky,  owned  by  a])pellant.  In  the  contract  appellee 
acknowledged  the  validity  of  the  letters  patent  for  the 
process,  and  agreed  to  pay  for  the  license  one  and  one-half 
cents  per  bushel  for  every  bushel  of  grain  used  in  its  dis- 
tillery, payable  on  or  before  the  10th  of  each  month,  accord- 
ing to  its  distiller's  monthly  account.  It  was  further  agreed 
that  appellee  might  terminate  the  contract  on  ten  days' 
written  notice  thereof  to  appellant,  and  that  if  appellant 
should  thereafter  grant  the  right  to  use  the  process  at  less 
than  one  and  one-half  cents  per  bushel,  then  appellee  should 
only  pay  such  reduced  price,  that  is,  that  appellee  should 
have  the  use  of  the  process  as  low  as  it  should  thereafter  be 
furnished  by  contract  to  any  other  parties.  The  foregoing 
are  the  provisions  of  the  contract  whjch  are  material  to  the 
controversy  in  this  case.  The  object  of  the  suit  was  to  re- 
cover payment  for  the  use  of  the  patented  process.  At  the 
trial  it  was  conceded  by  appellee  that,  if  anything  was  due 
under  the  contract,  the  amount  so  due  was  $35,196.47.   The 
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defense  made  was,  that  after  the  making  of  the  contract, 
appellee  prepared  a  notice  to  terminate  it  according  to  its 
terms,  and  informed  appellant  of  its  intention  to  cancel  it; 
that  appellant  agreed  that  if  appellee  would  not  cancel 
the  contract  and  would  aid  in  making  other  contracts  for 
the  use  of  the  process  with  other  distillers  belonging  to  the 
Vacuum  Mashing  Co.,  then,  in  case  of  failure  to  make  other 
contracts,  appellant  would  not  collect  from  appellee  for  the 
use  of  the  process  unless  it  collected  from  the  other  members 
of  the  Vacuum  Mashing  Co.;  that  appellee  refrained  from 
giving  the  notice  and  did  all  in  its  power  to  aid  in  making 
other  contracts  and  that  appellant  had  not  collected  from 
other  members  of  the  Vacuum  Mashing  Co.;  wherefore  ap- 
pellee should  not  be  compelled  to  pay  according  to  the 
terms  of  the  contract.  There  was  a  verdict  and  judgment 
thereon  for  appellee. 

The  alleged  subsequent  arrangement  upon  which  the  de- 
fense w^as  founded,  consisted  of  verbal  agreements  claimed 
to  have  been  made  between  Edward  S.  Easton,  president  of 
appellee,  and  Marshall  J.  Allen,  president,  and  W.  E.  Bradley, 
vice-president,  of  appellant. 

Passing  for  the  time  being  the  question  of  the  force  and 
effect  of  such  an  arrangement,  if  made,  upon  the  sealed, 
executory  contract,  the  evidence  failed  to  establish  the  mak- 
ing of  it.  The  evidence  on  that  subject  was  that  after  mak- 
ing the  contract  and  commencing  to  use  the  process  in 
question,  appellee  made  objections  to  being  obliged  to  pay 
for  using  it,  when  other  distillers  belonging  to  the  Vacuum 
Mashing  Co.,  which  was  a  combination  owning  patents  for 
the  use  of  what  was  called  a  cooker,  were  making  use  of 
the  same,  or  a  similar  process  of  straining  slop  to  that  of 
appellant,  and  were  paying  nothing.  On  account  of  that 
dissatisfaction  a  notice  was  prepared,  dated  February  4, 
1885,  for  the  termination  of  the  contract  according  to  its 
terms,  a«id  this  notice  was  offered  in  evidence  by  appellee. 
Sumner  K.  Clarke,  secretary  of  appellee,  testified  that  the 
notice  was  not  served  in  consequence  of  statements  made  by 
E.  H.  Taylor,  Jr.,  of  Frankfort,  Ky.,  to  the  witness;  that  he 
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told  Taylor  about  the  notice  and  said  they  could  not  aflford 
to  use  the  process  and  pay  a  royalty  while  others  were  not 
paying,  and  that  Taylor  said  that  if  others  did  not  pay  they 
should  not.  These  statements  were  axlmitted  in  evidence 
against  the  objection  of  a})pellant.  Taylor  had  aided  in 
negotiating  the  contract,  but  did  not  execute  it.  He  was 
not  an  officer  of  appellant,  and  had  no  authority  to  change  or 
abrogate  it,  nor  was  there  any  reason  to  suppose  that  he 
had  any  such  authority. 

Counsel  for  appellee  say  that  it  is  not  claimed  that  in  the 
conversations  with  Taylor  any  contract  was  made  nor  that 
the  letters  passing  between  the  parties  afterward  referring 
to  them  constituted  the  contract.  The  evidence  was  incom- 
petent in  any  view  of  the  case.  Taylor  could  bind  no  one, 
and  his  promise,  if  made,  would  afford  no  excuse  for  not 
serAdng  the  notice.  While  it  is  admitted  that  no  binding 
agreement  was  made  with  Taylor,  it  is  insisted  that  such  an 
agreement  was  made  with  Marshall  J.  Allen,  president,  and 
W.  E.  Bradley,  vice  president,  of  appellant.  Edward  S. 
Easton,  president  of  appellee,  testified  that  he  met  Marshall 
J.  Allen  at  the  National  Hotel  in  Peoria  about  the  middle 
of  December,  1884:,  when  Bradley  introduced  the  parties, 
and  again  in  Chicago  about  Christmas,  1884,  and  that  at 
these  times  witness  told  Allen  that  appellee  could  not  afford 
to  pay  the  royalty  if  others  did  not,  and  that  Allen  wanted 
w^itness  to  recommend  the  process  to  others  and  gave  assur- 
ances that  api)ellee  would  not  be  required  to  pay  as  agreed 
unless  appellant  made  the  others  pay.  It  will  be  observed 
that  these  conversations  were  more  than  a  month  before 
the  preparation  of  the  notice  of  February  4,  1885,  which 
recited  that  appellee  had  elected  to  terminate  the  contract 
ten  days  from  that  date.  Easton  also  testified  about  the 
notice,  and  said  that  it  was  made  out  by  Jno.  S.  Stevens 
and  brought  by  S.  E.  Clarke,  secretary  of  appellee,  to  its 
office.  It  will  be  seen,  therefore,  that  the  consideration  for 
the  new  agreement  alleged  in  the  pleas,  which  was  refrain- 
ing from  serving  the  notice,  failed  to  connect  with  the  agree- 
ment.   Again,  the  notice  recognized  the  contract  as  being 
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in  force  according  to  its  terms  as  made.  The  fact  of  its 
preparation  with  intent  to  serve  it  on  appellant,  taken  in 
connection  with  the  letters  hereafter  referred  to,  shows  that 
it  was  not  understood  that  there  had  been  any  contract 
made  before  that  time  surrendering  the  right  to  payment. 
The  only  complaint  of  appellee  was  that  it  could  not  afford 
to  pay  as  it  had  agreed,  and  if  the  parties  understood  that 
they  had  agreed  on  that  subject  as  appellee  desired,  there 
could  be  no  object  in  serving  the  notice  to  the  same  end. 
Neither  was  it  so  understood  at  a  subsequent  date  when 
letters  were  written  by  appellee  seeldng  to  have  appellant 
agree  as  desired.  After  all  the  verbal  negotiations  of  every 
character  of  which  evidence  was  given,  api:)ellee  opened  a 
correspondence  with  appellant  over  the  signature  of  E.  S. 
Easton,  its  president,  who  claims  to  have  made  the  verbal 
arrangement  with  officers  of  appellant.  Under  date  of 
April  7,  1885,  appellee  wrote  to  Taylor  stating  its  under- 
standing of  the  talk  "with  him,  and  seeking  a  statement  of 
it  in  writing.    That  letter  was  as  follows : 

"  Peoria,  Ills.,  April  7th,  1885. 
E.  H.  Taylor,  Esq.,  Frankfort,  Ky. 

Dear  Sir:  Our  Mr.  Clarke  called  upon  you  some  weeks 
ago,  when  you  were  in  Chicago,  and  had  a  talk  w^ith  you  in 
reference  to  using  your  slop  process  in  our  distillery,  saying 
to  you  that  we  could  not  arfford  to  continue  using  same  and 
pay  a  royalty,  while  others  were  using  it  and  not  paying 
royalt}^ 

You  replied  to  him  to  go  ahead  and  use  same,  and  that 
unless  the  validity  of  the  patent  was  established,  that  you 
did  not  consider  that  we  owed  your  company  anything  for 
what  use  we  had  made  of  your  process,  and  would  make  of 
same  while  the  validity  of  your  patent  was  being  tested,  and 
in  case  the  validity  of  your  patent  was  established,  you  were 
willing  to  treat  with  us  on  a  fair,  equitable  basis,  and  if  the 
validity  of  your  patent  was  not  established  that  we  owed 
you  nothing. 

If  we  have  stated  correctly  the  understanding  that  our 
Mr.  Clarke  had  with  you,  we  trust  that  we  will  not  be  asking 
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anything  unreasonable  for  you  to  give  us  a  written  state- 
ment to  that  eflfect. 

Tours  truly, 

Manhattan  Distilling  Co., 
Per  E.  S.  Easton,  Pres't. 
Dictated." 

This  letter  was  forwarded  to  appellant  and  answered  by 
its  secretary  as  follows  : 

"  Our  Mr.  W.  E.  Bradley  has  forwarded  to  us  vour  letter 
of  tlie  7th  inst.,  addressed  to  Mr.  E.  II.  Taylor,  Jr.,  of 
Frankfort,  Ky.  In  reply  to  same,  we  beg  to  state  that  be- 
lieving you  are  disposed  to  do  what  is  just  and  honorable  in 
this  matter,  we  take  pleasure  in  assuring  you  that  iu  no 
event  shall  we  exj)ect  you  to  pay  us  anything  more  than 
royalty  for  the  use  of  our  process  in  accordance  with  the 
terms  of  the  license  signed  by  you,  and  which  we  now  hold. 
In  the  event  of  all  our  patents  being  declared  invalid,  we 
shall  expect  you  to  pay  us  nothing. 

Trusting  that  you  will  treat  this  matter  as  strictly  confi- 
dential, we  remain,  gentlemen. 

Very  truly  vours, 
(Signed)  Frankfort  Whisky  Process  Co., 

Per  E.  Bradley,  Jr.,  Sec.  and  Treas." 

On  May  4, 1885,  during  the  correspondence  a])pellee  wrote 
again  concerning  its  understanding  of  the  matter  as  fol- 
lows : 

"Peoria,  Ills.,  May  4th,  1885. 

W.  E.  Bradley,  Esq.,  Frankfort,  Ky. 

Dear  Sir:  We  are  in  receipt  of  your  letter  of  April  30th, 
replying  to  our  favor  of  April  25th. 

We  think  that  your  K".  Y.  office  did  not  f  ally  understand 
our  Mr.  Clarke's  talk  with  Mr.  Taylor,  as  they  reply  putting 
stress  on  the  following  sentence :  "  In  the  event  of  all  mir 
jfatents  being  declared  invalid  we  shall  expect  you  to  pay  us 
nothing." 

Now,  our  understanding  of  the  whole  matter  is  that  if  the 
validity  of  the  patent  was  established,  then  you  would  not 
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charge  us  any  more  than  the  price  you  had  given  to  the 
Vacuum  Mashing  Machine  Co.  (l^c.  per  bushel),  and  then 
would  not  expect  us  to  pay  unless  you  had  made  The  Great 
Western  Dist'g  Co.,  Woolner  Bros.  Dist'g  Co.,  and  other 
distillers  pay  that  were  using  it  here,  as  it  would  not  be 
right  to  make  us  pay  while  othere  did  not.  And  that  we 
should  not  pay  anything  for  using  the  i)rocess  before  the 
1st  of  January,  1885,  and  that  you  would  not  require  any 
pay  from  us  for  what  we  had  used  of  the  process  before 
Jan'y  1st,  1885. 

In  case  the  validity  of  your  patents  covering  your  process 
were  not  established,  that  we  would  owe  you  nothing  for 
the  use  of  the  process  under  the  contract  you  held  against 
us.  Now,  we  want  to  use  you  or  treat  you  fair  in  the  mat- 
ter, and  expect  the  same  treatment  from  you,  and  if  we  can 
get  this  acknoAvledged  right,  so-  there  will  be  no  trouble,  we 
shall  keep  on  using  the  process.  If  not,  shall  have  to  give 
you  notice  that  we  will  discontinue  it. 

We  think  from  your  letter  of  April  13th,  that  both  you 
and  Mr.  Taylor  agree  with  us  in  our  statement,  but  we  would 
like  it  properly  acknowledged  by  the  company. 

Trusting  you  will  fully  appreciate  our  desires  in  this  mat- 
ter, and  will  forward  our  communication  to  the  JS^ew  York 
office,  with  notation  for  th^ir  olHcial  acknowledgment  of  the 
same,  we  remain, 

Very  truly  yours, 

Manhattan  Distilling  Co., 
Per  E.  S.  Easton,  Pres't." 

To  this  letter  Mr.  Bradley  replied  as  follows  : 

"Frankfort,  Ky.,  May  6,  1885. 
Manhattan  Distilling  Co. 

Gentlemen:  Replying  to  y pur  esteemed  favor  of  4th  inst.,  i 
beg  to  call  your  attention  to  two  errors  which  it  contains  with 
regard  to  the  proposition  to  Mr.  Clarke,  on  your  behalf.  One 
is  with  regard  to  the  price  for  royalty .  The  only  proposal  to 
make  it  IJ  cents  per  bushel  was  to  the  Vacuum  Mashing 
Machine  Co.  as  a  whole,  and  then  only  in  case  a  certain 
mashing  capacity  took  it.     Otherwise  our  price  to  every- 
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body  making  high  wines  would  be  1^^  cents  per  bushel,  and 
all  licenses  given  since  have  been  at  that  figure.  AVe  could 
under  no  circumstances  alter  it,  and  Mr.  Clarke  is  certainly 
mistaken  im  supposing  that  anything  we  said  was  intended 
to  convey  such  an  idea. 

The  other  error  referred  to  was  in  fixing  the  date  at  the 
1st  of  January.  No  such  date  was  naniod,  but  as  you 
probably  did  not  derive  any  special  benefit  from  it  sooner, 
both  Mr.  Taylor  and  myself  would  be  willing  to  make  this 
concession  if  you  wish  it,  and  I  have  no  doubt  that  the  com- 
pany would  also  consent  as  a  whole. 

It  seems  to  me  that  Mr.  Clarke  must  somehow  have  con- 
fused the  talk  we  had  in  reference  to  the  Vacuum  Mashing 
Machine  Co.  as  a  whole,  and  the  suggestion  we  made  to 
yourselves  through  him,  as  both  these  points  were  under- 
stood to  be  included  in  the  proposal  to  them. 

With  reference  to  the  expression  **  all  of  our  patents,"  we 
have  three,  and  the  whole  number  must  be  defeated  to 
destroy  our  position. 

Outside  of  these  matters  you  are  correct  as  to  the  object 
of  our  understanding  with  Mr.  Clarke.  We  do  not  wish 
nor  expect  that  you  should  pay  us  monev  for  using  that 
which  other  members  of  the  Mashing  Machine  Co.  have  the 
benefit  of  for  nothing,  and  you  need  not  feiir  that  we  shall 
ask  you  to  do  so.  Of  this  you  have  had  our  repeutecf  assur- 
ance. Consequently  if  our  patents  are  defeated,  you  wiUbe 
under  no  obligation  to  pay  us  anything  whatever. 

I  shall  send  a  copy  of  this  letter  to  New  York,  enclosing 
with  it  yours  of  4th  inst.  The  secretary  of  the  company 
is  at  present  absent  in  Bermuda,  and  will  not  return  for  ten 
or  twelve  days,  so  that  the  answer  may  be,  delayed  until  that 
time. 

We  should  like  to  have  you  continue  using  the  process  if 
you  are  deriving  any  benefit  from  it,  but  if  you  can  not  find 
it  for  your  interest  to  do  so,  of  course  you  will  act  at  your 
pleasure. 

In  any  case  hoAvever,  you  will  find  that  the  confidence 
you  have  heretofore  placed  in  us  has  not  been  a  mistaken 
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one.  I  would  verv  much  like  to  have  Mr.  Easton  or  Mr. 
Clarke  call  on  our  people  in  New  York,  whenever  either  of 
them  goes  there,  as  there  is  no  doubt  that  a  conversation 
would  in  a  short  time  so  elucidate  the  matter  as  to  make  it 
satisfactory  in  every  aspect. 

Very  truly, 

W.  E.  Bradley." 

The  correspondence  practically  ended  on  the  part  of  appel- 
lee with  the  letter  of  May  4th,  which  recognized  the  contract 
as  in  force,  and  threatened  to  terminate  it  by  giving  notice 
of  a  discontinuance  of  the  use  of  the  process. 

There  was  never  any  further  acknowledgment  by  appel- 
lant of  any  agreement  nor  any  further  concession  made. 
These  letters  show  that  appellee  did  not  understand  when 
they  were  written  that  it  had  any  agreement  with  Allen  in 
the  previous  December.  They  refer  to  and  rely  upon  the 
talk  with  Taylor,  which  was  long  af ter._  They  demonstrate 
that  the  parties  did  not  agree  upon  any  understanding  such 
as  is  now  claimed,  but  that  thev  differed  somewhat  as  to 
what  was  understood,  and  that  the  company  at  New  York 
was  referred  to  for  any  definite  agreement.  Appellee  had 
acknowledged  in  the  contract  the  validity  of  the  patents, 
and  the  letters  indicate  that  their  validity  and  the  right  to 
collect  from  parties  using  the  process  was  the  matter  under 
consideration  and  concerning  which  it  was  understood  that 
appellant  was  making  a  concession  variant  from  the  con- 
tract. We  think  that  the  arrangement  pleaded  as  a  defense 
was  not  proven.  But  the  alleged  parol  agreement,  if  proven, 
would  be  insufficient  to  change  the  terms  of  the  contract, 
which  was  executory  and  under  seal.  Such  an  agreement 
can  not  be  modified  by  a  parol  executory  agreement.  Loach 
v.  Farnum,  90  111.  368;  Hume  v.  Taylor,  63  111.  43.  It  is 
said  on  the  part  of  appellee  that  it  is  not  claiming  a  modifi- 
cation of  the  original  contract  by  parol,  but  the  substitution 
of  a  new  agreement  for  a  valuable  consideration,  and  that 
such  consideration  consisted  in  not  giving  notice  to  cancel 
the  contract  and  in  using  efforts  to  procure  lilce  contracts 
with  other  members  of  the  Vacuum  Mashing  Co.    That 
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position  is  untenable.  The  only  variation  claimed  from  the 
terms  of  the  contract  was  that  in  a  certain  contingency  the 
payment  therein  provided  for  was  not  to  be  made,  while 
otherwise  the  obligations  of  the  parties  were  to  remain  pre- 
cisely as  stipulated  in  the  contract.  To  agree  that  the  pay- 
ment stipulated  in  the  contract  was  not  to  be  made  in  a 
certain  event  was  not  to  substitute  a  new  contract,  but  to 
change  and  modify  the  existing  one,  leaving  all  other  pro- 
visions in  force.  The  agreement  as  claimed  was  that  if  ap- 
pellee would  not  terminate  the  contract,  but  leave  it  in 
force,  one  of  its  stipulations  in  a  certain  event  should  not 
be  enforced.  Such  a  change  in  an  executory  agreement 
under  seal  can  not  be  effected  by  parol.  The  judgment  will 
be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


City  of  Rock  Island 

V. 

George  Wagner. 


Municipal  Corporations — Management  of  Water  Works— Poicer  of 
City  Councils— Unjust  Enforcement  of  Valid  Ordinanca^Remedy  of 
Injured  Party — Equity  Jurisdiction, 

1.  Under  the  statute  of  this  State,  city  councils  have  full  authority 
to  make  and  enforce  all  needful  regulations  in  the  management  of  water 
works  and  collecting  water  rates  from  consumers. 

2.  Where  an  injustice  complained  of  results,  not  from  any  wrong 
inherent  in  an  ordinance,  but  from  the  inequitable  method  of  enforcing 
that  ordinance,  in  that  the  ordinance  is  strictly  enforced  against  com- 
plainant but  not  against  others  in  the  same  class,  no  ground  is  afforded 
for  interference  by  a  court  of  equity  to  restrain  the  enforcement  of  the 
ordinance  against  the  complainant. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Eock  Island  County; 
tbe  Hon.  Artuuk  A.  Smith,  Judge,  presiding. 
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Mr.  Joseph  L.  Haas,  for  appellant. 
Mr.  Ika  O.  Wilkinson,  for  appellee. 

Mr.  Justice  Haeker.  This  was  a  bill  filed  by  appellee, 
the  proprietor  of  a  brewery,  to  enjoin  the  city  of  Eock 
Island  from  cutting  off  the  water  supplied  to  his  establish- 
ment through  the  water  works  of  the  city,  and  to  test  the 
validity  of  certain  ordinances  relating  to  such  water  works. 
A  demurrer  to  the  bill  was  overruled,  and  on  appellant 
electing  to  stand  by  its  demurrer,  a  decree  was  rendered 
perpetually  restraining  the  city  from  enforcing  its  claim 
against  appellee  for  water  furnished  him  after  May  1,  1889, 
and  from  shutting  oflf  from  appellee's  brewery  the  water 
supplied  from  the  water  works. 

From  the  bill  it  appears  that  appellee  had  for  seventeen 
years  been  a  large  consumer  of  water  in  his  business;  that 
up  to  May  1, 1889,  he  had  paid  annually  in  the  way  of  water 
rates,  under  ordinances  then  in  force,  from  $500  to  $525; 
that  by  virtue  of  an  amended  ordinance,  which  went  into 
force  on  May  1, 1889,  the  consumers  of  water  were  divided 
into  three  classes — small  consumers,  large  consumers  and 
intermediate  consumers.  Small  consumers  were  to  pay  so 
much  for  a  room,  a  residence,  an  oflBlce,  etc.  Large  consum- 
ers were  to  pay  a  meter  rat^r-pe^uar^er,  according  to  the 
quantity  used.  They  included  railroads,  breweries,  livery 
stables,  etc.  Intermediate  consumers  were  those  operating 
small  laundries,  dye  works,  etc.,  who  were  to  pay  estimated 
meter  rates,  according  to  the  consumption  of  water.  Ap- 
pellee had  three  mains  running  into  his  establishment,  to 
each  of  which  a  meter  was  connected.  He  avers  in  his  bill 
that  while  there  were  from  sixty  to  seventy  large  consum- 
ers besides  himself,  there  were  meters  placed  in  only  seven 
establishments;  that  the  other  large  consumers  paid  a  con- 
tract rate  and  not  a  meter  rate;  that  under  the  contract  rates 
so  fixed  there  was  but  a  slight  increase,  while  under  the 
meter  rate  in  his  case  there  was  an  increase  of  five  hundred 
or  six  hundred  per  cent  of  what  had  been  paid  brfore  the 
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new  ordinance  went  into  effect.  Our  statute  gives  full 
authority  to  city  councils  to  make  and  enforce  all  needful 
regulations  in  the  management  of  water  works  and  collect- 
ing water  rates  from  consumers.  Sec.  314,  Ch.  24,  Starr  & 
Curtis'  Stat.  Onlinances  passed  under  this  statutory  author- 
ity will  be  sustained,  unless  it  clearly  appears  to  the  court 
that  they  are  unreasonable  or  oppressive. 

We  are  unable  to  see  anything  in  the  ordinance  under 
consideration  unreasonable,  oppressive  or  unauthorized  by 
law.  By  it  the  city  council  ordered  meters  to  be  placed  in 
the  establishments  of  all  large  consumers  and  fixed  the  water 
rates.  The  superintendent -of  waterworks  was  intrusted 
with  placing  the  meters,  and  with  carrying  out  the  pro- 
visions of  the  ordinance  relating  thereto.  The  alleged 
injustice  suflFered  by  appellee  resulted  not  from  any  wrong 
inherent  in  the  ordinance  itself,  but  rather  from  the  unfair 
and  discriminating  manner  of-  enforcement  by  the  city's 
officer.  Api)ellee's  main  cause  of  complaint  is  that  meters 
have  been  j)laced  with  but  few  of  the  large  consumers,  and 
that  by  reason  thereof  he  is  compelled  to  pay  a  rate  out  of 
proportion  with  that  paid  by  consumers  of  the  same  class, 
with  whom  meters  have  not  been  placed.  It  is  no  ground 
of  relief  in  equity,  as  against  appellant,  that  it  has  not  enf oix>ed 
the  ordinance  aorainst  others  as  strictlv  as  it  has  against 
appellee.  He  is  onlj^  interested  in  that  particular  in  the 
same  light  as  other  citizens  and  tax  payers  of  the  city — not 
as  a  debtor  of  the  city.  There  may  be  some  ground  for  a 
mandatory  writ  to  compel  the  enforcement  of  the  ordinance 
against  other  large  consumers,  but  no  dereliction  of  duty  of 
the  superintendent  in  that  regard  will  allow  appellee  to 
escape  payment  of  what  is  due  from  him  under  the  ordinance 
by  way  of  injunction. 

It  is  a  familiar  rule  of  equity  jurisprudence  that  a  court 
of  equity  will  not  interfere  in  the  administration  of  munic- 
ipal affairs  and  restrain  cities  from  enforcing  their  ordi- 
nances unless  to  prevent  irreparable  injury.  Fa<5ts  and 
circumstances  must  be  alleged  from  which  it  may  be  seen 
that  irreparable  mischief  wiU  be  the  result  of  the  act  com- 
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plained  of,  and  that  the  law  affords  the  party  no  adequate 
remedy.  It  does  not  appear  from  the  bill  that  irreparable 
injury  would  result  to  appellee  from  an  enforcement  of  the 
ordinance.  He  may  refuse  to  pay  the  rates  required  of  him 
under  the  new  ordinance,  and  if  the  city  wrongfully  shuts 
off  his  water  supply  may  sue  for  damages;  or  he  can  pay 
under  protest,  and  then  recover  back  on  showing  that  the 
levy  and  collection  of  it  was  illegal.  Cooley  on  Taxation, 
814,  815;  Bradford  v.  City  of  Chicago,  25  111.  411;  Kimball 
V.  Conn.  Exchange  Bank,  1  111.  App.  209. 

We  are  of  the  oj)inion,  therefore,  that  the  bill  of  complaint 
presented  no  sufficient  grounds  for  equitable  relief.  The 
demurrer  should  have  been  sustained.  The  decree  wiU  be 
reversed  and  the  cause  remanded,  with  directions  to  the  Cir- 
cuit Court  to  sustain  the  demurrer  to  dissolve  the  injunction 
and  dismiss  the  bill. 

Heversed  and  remanded  with  directions. 


Nancy  C.  Miller 

V. 

Davis  &  McKinney.  inr? 

40    878 
■  45    AAl 

Sales  to  Minor— Mlien  Parent  Liable  Tlierefor,  1  oi   ^.m 

Where  a  dealer  sells  goods  to  a  minor  without  authority  from  the  par- 
ent, he  can  not  recover  for  the  same  from  the  parent,  even  though  the 
goods  may  be  regarded  as  necessaries,  unless  it  appears  tliat  the  parent 
has  refiised  to  supply  the  child  with  the  needed  ai'ticles. 

[Opinion  filed  December  12, 1892.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
Arthuk  a.  Smith,  Judge,  presiding. 

Mr.  Charles  S.  Harris,  for  appellant. 

Mr.  J.  L.  "Welles,  for  appellees. 
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Mr.  Justice  Lacey.  This  was  a  suit  originally  com- 
menced before  a  justice  by  the  appellees  against  appellant 
to  recover  for  a  bill  of  goods  furnished  the  minor  daughter 
of  the  appellant,  while  the  latter,  without  appellant's  con- 
sent, was  residing  away  from  home.  After  trial  and  judg- 
ment in  the  justice  court  the  case  was  appealed  to  the 
Circuit  Court  and  there  tried  before  the  court  and  a  jury, 
resulting  in  a  verdict  and  judgment  in  favor  of  the  appellees 
for  the  sum  of  $11. 

It  appears  from  the  evidence  that  appellees  were  dry 
goods  retail  merchants  doing  business  in  Maquon,  and  that 
Dell,  the  fifteen-year-old  daughter  of  appellant,  purchased  a 
bill  of  dry  goods  from  the  appellees  on  her  own  account, 
which  was  known  to  the  appellees,  to  the  amount  of  the  re- 
covery, or  more  than  that.  At  the  time,  the  girl  was  living 
away  from  home,  having  left,  as  she  testified,  because  her 
mother,  then  a  T\idow,  was  about  to  marry.  Dan  C.  Miller, 
her  present  husband,  her  name  then  being  Tucker,  and  the 
girl  did  not  like  Miller  and  did  not  want  her  mother  to 
marry  him,  and  that  she  had  heard  of  improper  relations 
between  Miller  and  her  mother.  It  appears  clear  enough 
that  the  minor  needed  the  articles  and  that  thev  were 
suitable  to  her  condition  in  life.  But  the  evidence  fails  to 
show  that  the  appellant  either  drove  her  daughter  from 
home  or  refused  to  supply  her  clothing  and  necessaries  as 
far  as  her  means  allowed,  or  that  she  went  away  with  her 
consent.  On  the  contrary  she  testified  that  her  daughter 
left  home  against  her  will,  and  that  if  she  had  stayed  at  home 
she  would  have  "clothed  her  all  right;"  that  if  she  had 
needed  goods  appellant  would  have  bought  them,  and  if  she 
hadn't  needed  them  she  would  have  made  her  take  them 
back  if  she  had  known  of  the  purchase.  The  appellant  also 
testified  that  she  never  gave  the  appellees  any  authority  to 
sell  goods  to  her  children.  The  evidence  fails  to  show  that 
appellant  had  either  driven  the  minor  away  from  home  or 
had  refused  to  supply  her  wants. 

In  this  attitude  of  the  case,  the  court,  against  the  objec- 
tion and  exception  of  the  appellant,  gave  to  the  jury  the  fol- 
lowing instruction,  viz.:    "  1.    The  court  instructs  the  jury 
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for  the  plaintiffs  that  if  you  believe  from  the  preponderance 
of  the  evidence  that  the  plaintiffs  furnished  the  goods  to  the 
minor  daughter  of  defendant  and  said  goods  were  neces- 
saries as  wearing  apparel,  then  your  verdict  must  be  for  the 
plaintiff  for  the  amount  of  said  bill,  and  this  even  though 
you  believe  from  the  evidence  the  defendant  never  author- 
ized the  plaintiffs  to  let  her  daughter  have  said  gOods." 

This  was  clearly  erroneous.  It  is  a  well  established  doc- 
trine in  this  State,  that "  an  express  promise, or  circumstances 
from  which  a  promise  by  the  father  can  be  inferred,  are  in- 
dispensably necessary  to  bind  the  parent  for  necessaries 
furnished  his  infant  child  by  a  third  person ; "  and  "  where 
the  father  has  supplied  his  minor  son  with  necessaries  or  is 
ready  to  supply  them,  he  can  not  be  bound  by  a  contract 
which  the  son  may  make  with  a  third  party,  although  the 
goods  purchased  may  be  regarded  as  necessaries."  Johnson 
V.  Smallwood,  88  111.  73.  The  above  instruction  eliminates 
from  the  jury  all  question  as  to  whether  the  appellant,  either 
expressly  or  impliedly,  promised  to  pay  for  the  goods  or  in 
any  way  authorized  the  appellees  to  sell  them  to  the  minor. 
It  is  immaterial^  according  to  the  above  instruction,  whether 
the  minor  was  driven  away  from  home  or  not,  or  whether 
she  had  justifiable  cause  to  leave,  or  whether  appellant  was 
ready  and  willing  to  supply  the  minor's  wants.  The  instruc- 
tion authorized  a  recovery  from  the  mere  fact  of  the  mi- 
nority, the  furnishing  the  goods  by  appellee  to  the  minor, 
and  that  they  were  necessary,  without  regard  to  any  author- 
ity from  the  parent^  express  or  implied.  It  does  not  matter 
that  other  instructions  were  given  that  properly  laid  down 
the  law,  or  that  such  proper  instructions  were  given  on  the 
part  of  the  appellant.  The  above  instruction  covered  the 
entire  case  and  was  erroneous.  The  jury  may  have  fol- 
lowed it  instead  of  another  proper  one,  and  no  instruction 
informed  the  jury  that  the  instruction  complained  of  was 
not  to  be  followed.  It  was  very  explicit  in  directing  appel- 
lees' right  to  recover  on  the  hypothesis  given. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded.  Judgment  ^reversed  and  remanded. 

Vol.  XLV  29 
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JoLiET  Street  Railway  Company 

V. 

Mary  Duggan. 

street  Railroads— Negligence  of  Employes — Action  for  Injury  Re- 
ceived While  Attempting  to  Board  Defendant's  Car — Question  of  Neg- 
ligence— Verdict  Justified  by  Euidence — Contributory  Negligence, 

1.  Where  a  street  car  has  been  stopped  at  a  point  usual  for  taking  on 
passengers,  the  duty  devolving  on  those  in  charge  of  the  car  to  give  ample 
time  for  safely  mounting  is  not  limited  to  the  person  or  persons  who 
may  have  signaled  the  car,  but  includes  others  who  may  desire  to  take 
passage. 

2.  The  main  question  in  issue  being  whether  the  motorman  started 
the  car  while  the  appellee  was  trying  to  mount  it,  or  whether  the  appel- 
lee started  to  get  on  after  the  car  was  in  motion,  lield,  this  was  a  qu^ 
tion  of  fact  for  the  jury,  and  the  evidence  being  contradictory,  their 
finding  will  not  be  disturbed. 

3.  Where  the  defendant  was  guilty  of  negligence  which  placed  the 
plaintiff  in  a  position  of  sudden  peril,  reason  is  afforded  for  not  holding 
the  plaintiff  to  strict  responsibility  for  an  act  which  would  be  considered 
contributoiy  negligence,  were  it  not  for  a  condition-  of  agitation  which 
precluded  the  exercise  of  calm  judgment. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoRRANCE  DiBELL,  Judgc,  presiding. 

Mr.  Egbert  Phelps,  for  appellant. 

Mr.  E.  MeerSj  for  appellee. 

Mb.  Justice  Harkeb.  Appellee  was  injured  while  at- 
tempting to  take  passage  on  one  of  appellant's  electric  cars. 
She  sued  in  case,  claiming  damages  on  account  of  the  negli- 
gence of  appellant  in  suddenly  starting  the  car  while  she 
was  in  the  act  of  getting  on,  whereby  she  was  violently 
thrown  to  the  ground.    The  case  was  tried  by  a  jury  and  a 
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verdict  returned  for  appellee  fixing  her  damages  at  $3,000. 
A  remittitur  of  $1,000  was  entered,  a  motion  for  a  new 
trial  overruled  and  a  judgment  rendered  for  $2,000  and 
costs. 

It  is  contended  by  appellant  that  the  car  was  in  motion 
when  appellee  attempted  to  mount  it;  that  she  was  guilty 
of  such  gross  negligence  in  holding  upon  the  car  while  in 
motion  instead  of  letting  loose  of  it,  as  she  might  have  done 
and  thereby  saved  herself  injury,  as  to  preclude  her  froni 
a  recovery,  and  that  the  proximate  cause  of  her  injury  was 
her  stepping  upon  her  dress  and  tripping  herself.  If  she 
met  her  injury  while  attempting  to  mount  a  moving  car  the 
injury  was  attributable  to  her  own  negligence  and  she  could 
not  recover  for  it.  •  Upon  this  point  there  was  a  sharp  con- 
flict in  the  testimony.  The  car  was  in  charge  of  a  motor- 
neer  alone.  It  had  stopped  to  take  passengers  at  a  point 
on  JeflFerson  street  (a  leading  thoroughfare  in  the  city  of 
Joliet),  where  appellee  had  frequently  taken  passage  before. 
It  had  been  signaled  by  another  lady,  who  entered  the  car, 
appellee  following  closely  in  the  rear.  Appellee  testified 
that  the  car  was  standing  still  at  the  time  she  attempted  to 
mount  it ;  that  just  as  she  had  one  foot  upon  the  step  and 
her  hand  upon  the  hand-rail,  the  car  started  suddenly  and 
that  she  was  thereby  dragged  several  feet  and  thrown  to 
the  ground.  She  is  corroborated  by  two  eye  witnesses  to 
the  injury,  Mrs.  Conway  and  Thomas  Carlin.  As  opposed 
to  these  three  witnesses,  appellant  introduced  two,  who 
testified  that  the  car  was  in  motion  at  the  time  appellee 
attempted  to  mount  it.  The  jury  were  warranted  in  find- 
ing that  the  car  did  not  start  until  after  appellee  had  her 
foot  upon  the  step  and  her  hand  on  the  railing.  By  con- 
tinuing her  hold  upon  the  car  after  it  started  was  appellee 
guilty  of  such  contributory  negligence  as  to  preclude  her 
from  a  recovery?  The  agitation  and  excitement  which  the 
sudden  starting  of  the  car  doubtless  produced  upon  the 
mind  of  appellee  would  appear  to  be  sufficient  reason  for 
not  holding  her  legally  responsible  for  contributory  negli- 
gence.   The  trying  circumstances  under  which  she  had  been 
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placed  by  the  negligent  and  wrongful  act  of  appellant  pre- 
cluded that  exercise  of  judgment  of  which  the  human  mind 
is  capable  under  less  exciting  conditions.  Apropos  is  the 
language  of  Mr.  Justice  McAllister  in  C.  &  A.  R.  E.  Co.  v. 
Becker,  76  111.  25:  "When  the  defendant  has  been  guilty  of 
negligence,  but  seeks  to  defend  on  the  ground  that  the 
party  injured  might  have  avoided  the  injury  by  the  exercise 
of  ordinary  care  and  caution,  it  sometimes  happens  in  such 
cases  that,  as  a  direct  and  immediate  cause  of  the  defend- 
ant's negligence,  the  party  injured  was  placed  in  a  position 
of  compulsion  and  sudden  surprise,  bereft  of  independent 
moral  agency  and  opportunity  of  reflection.  In  such  a  case, 
it  would  be  against  the  common  judgment  of  mankind  to 
hold  the  injured  party  either  morally  or  legally  responsible 
for  contributory  negligence." 

We  are  inclined  to  believe  from  the  evidence  that  appel- 
lee stepi^ed  upon  her  dress  after  the  car  started,  and  that 
her  fall  was  aided  thereby ;  but  if  the  jury  were  correct  in 
finding  that  the  car  started  after  she  had  partially  mounted, 
it  is  immaterial  whether  she  stepped  on  it  in  an  effort  to 
get  on  the  car  or  while  being  propelled  along  the  ground 
by  its  motor.  It  is  contended  that  appellant  can  not  be 
held  for  negligence  because  appellee  had  not  signaled  the 
motorneer  or  placed  herself  in  such  position  as  necessarily 
to  indicate  to  him  that  she  intended  to  take  passage.  The 
car  had  been  signaled  by  another  lady  and  stopped  for  the 
purpose  of  taking  on  that  particular  passenger — not  passen- 
gers generally — insists  counsel  in  his  argument.  The  facts 
appear  that  although  the  car  had  been  signaled  by  but  one 
person,  it  stopped  at  a  place  usual  for  taking  on  passengers 
and  appellee  was  following  closely  in  the  rear  of  the  person 
which  did  signal.  The  car  was  in  charge  of  a  motorneer 
alone.  It  devolved  upon  him  to  exercise  the  care  and  cau- 
tion in  allowing  passengers  opportunity  to  safely  mount 
and  alight,  as  are  required  of  both  conductor  and  motorneer 
on  a  car  so  manned.  It  was  his  duty  before  starting  his  car 
to  see  whether  any  person  other  than  the  one  who  had  sig- 
naled was  in  the  act  of  taking  passage. 
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Where  a  street  car  has  been  stopped  at  a  point  usual  foi 
taking  on  passengers,  the  duty  devolving  upon  those  in 
charge  of  the  car  of  giving  ample  opportunity  for  safely 
mounting,  is  not  limited  to  the  person  or  persons  who  may 
have  signaled  the  car.  It  is  their  duty,  to  stop  a  suiBcient 
time  for  others  desiring  to  take  passage  to  do  so  safely.  If 
they  do  not  and  the  car  suddenly  starts  while  one  is  in  the 
act  of  getting  on  and  he  is  thereby  injured,  the  street  car 
company  is  guilty  of  negligence. 

We  do  not  think  the  damages  are  excessive.  The  court 
committed  no  error  in  modifying  appellant's  tenth  instruc- 
tion. There  was  no  such  defect  in  the  declaration  as  could 
be  taken  advantage  of  on  motion  in  arrest  of  judgment. 
The  judgmej^t  will  be  affirmed. 

Jicdgine7it  affi/i*med. 

* 

Since  the  above  opinion  was  written  the  death  of  appel- 
lee has  been  suggested,  and  John  McFadden,  Jr.,  adminis- 
trator of  the  estate  of  appellee,  substituted  as  appellee. 


Joliet  Steel  Company 

V. 

Benjamin  Shields. 

Personal  Injuries— Negligence  of  Defendant— Felloic-servanta— In- 
structions, 

1.  In  an  action  brought  by  a  servant  against  his  employer  to  recover 
damages  for  an  injury  received  by  him  tlu-ough  the  fall  upon  him  of  a 
mold  containing  a  so-called  butt,  being  a  part  of  a  steel  ingot,  this  court 
holds  that  the  evidence  justified  the  finding  that  the  employes  who  left 
the  butt  in  the  position  from  which  it  toppled  onto  appellee  were  guilty 
of  negligence,  and  that  they  were  not  fellow-servants  of  appellant. 

2.  It  clearly  appearing  from  the  evidence  that  the  api)ellee  and  the 
servants  guilty  of  negligence  never  worked  together,  or  under  such  cir- 
cumstances that  a  mutual  influence  on  each  other's  care  was  possible, 
there  was  no  basis  for  the  claim  that  they  were  fellow-servants,  and 
ix)ssible  errors  in  the  instructions  on  that  question  could  not  therefore 
have  injiired  appellant. 


45  m 
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[Opinion  filed  December  12, 1892.] 

Appeal  from  Circuit  Court  of  "Will  County;  the  IIoil 
DoHBANCE  DiBELL,  Judge,  presiding. 

Messrs.  Gaensey  &  Knox,  for  appellant. 

Messrs.  J.  "W.  Downey  and  Haley  &  O'Donnell,  for  ap- 
pellee. 

Mb.  Justice  Cabtweigiit.  This  case  was  before  this  court 
on  a  former  appeal  and  was  reported,  32  111.  App.  59S. 
When  the  case  was  here  at  that  time,  this  court  was  misled 
by  a  supposition  that  the  cases  of  I.  C.  R.  K.  Co.  v.  Sim- 
mons, 3S  111.  242,  Mechanicsburg  v.  Meredith,  54  111.  S4, 
Barker  v.  Koozier,  80  111.  205,  L.  S.  &  M.  S.  Ry.  Co.  r. 
O'Conner,  115  111.  254,  and  Keeganv.  Kinnare,  123111.  2S0, 
were  similar  to  this,  and  in  view  of  the  special  finding  of  the 
jury  and  of  those  cases,  the  declaration  was  held  sufficient 
after  verdict.  On  appeal  to  the  Supreme  Court  the  declara- 
tion was  held  insufficient  after  verdict  on  account  of  a  fail- 
ure to  allege  that  plaintiff,  who  was  a  track  repairer,  was 
not  a  fellow -servant  with  those  who  set  up  molds  of  molten 
steel  in  a  converting  miU.  The  judgments  of  this  court  and 
the  Circuit  Court  were  therefore  reversed,  and  the  case  was 
remanded  to  the  Circuit  Court,  with  leave  to  plaintiff  to 
amend  his  declaration.  Joliet  Steel  Co.  v.  Shields,  134  III. 
209.  The  case  was  reinstated  in  the  Circuit  Court  and  the 
declaration  was  amended  to  conform  to  the  views  expressed 
in  the  opinion  of  the  Supreme  Court.  The  general  issue 
was  pleaded,  and  the  cause  was  again  submitted  to  a  jurr, 
resulting  in  a  verdict  for  plaintiff  for  $5,000,  upon  which 
the  court,  after  overruling  a  motion  for  a  new  trial,  rendered 
judgment. 

The  only  evidence  introduced  was  on  the  part  of  plaintiff, 
no  evidence  being  offered  by  defendant.  The  facts  api)ear- 
inir  from  the  evidence  are  as  follows :  There  were  about 
eighteen  miles  of  railroad  tracks  of  the  Joliet  Steel  Com- 
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pany  in  its  mill  yard  and  buildings.  Shields  was  foreman 
of  a  gang  of  men  who  attended  to  these  tracks  and  made  any 
necessary  repair  of  them  in  the  mill  yards  and  in  the  convert- 
ing mill,  rail  mill,  machine  shop,  foundry  and  blast  furnace 
where  the  tracks  ran.  When  repairs  were  made  on  tracks 
in  a  building,  it  was  done  when  the  men  employed  in  such 
building  were  through  with  their  work,  and  the  repairs  in 
the  converting  mill  had  always  been  made  on  Sunday,  when 
the  men  in  the  mill  were  not  at  work.  In  this  converting 
mill  steel  ingots  were  made  from  cast  iron.  There  was  a 
casting  pit  in  which  were  arranged  the  molds  in  which  the 
ingots  of  steel  were  cast.  These  molds  were  of  cast  iron, 
ranging  in  height  from  four  to  six  feet,  open  at  both  ends, 
about  eighteen  inches  square  at  the  bottom  and  tapering 
very  slightly  to  the  top  and  weighing  about  a  ton  each. 
Each  mold  was  set  in  the  casting  pit  on  a  square  plate  of 
iron  which  was  concave  on  the  upper  surface,  making  the 
ingot,  when  cast,  convex  on  the  bottom.  They  each  held, 
when  full,  about  a  ton  of  steel.  The  ladle  was  calculated  to 
hold  about  seven  tons,  and  to  fill  a  set  of  the  molds  at  each 
charge;  but  it  sometimes  happened  that  the  last  mold 
would  be  only  partially  filled,  and  this  was  called  a  butt 
mold.  Adjacent  to  the  pit  was  a  large  crane,  and  after 
the  steel  had  set  in  the  mold  so  that  it  would  retain  its 
shape  as  an  ingot,  the  molds  were  pulled  off  from  the  ingots 
by  mejins  of  the  crane,  and  the  ingots  were  left  in  the  cast- 
ing pit,  still  at  a  white  heat.  The  molds  were  then 
swung  around  and  placed  on  a  bed  made  of  railroad  iron 
for  the  purpose  of  cooling  them  off.  A  narrow  gauge  rail- 
way track  ran  within  two  or  three  feet  of  the  south  edffe  of 
this  rail-bed.  It  often  happened  that  a  mold  could  not  be 
drawn  from  the  ingot,  and  in  such  case  it  was  lifted  by  the 
crane  and  racked  about  to  get  it  off  the  ingot,  and  if  that 
method  proved  unsuccessful,  the  mold  with  the  hot  metal  in 
it  was  set  down  on  or  near  the  rail-lx^d  and  allowed  to  cool, 
after  which,  if  the  ingot  could  not  be  got  out,  it  was  sent  to 
the  scrap  pile.  When  a  mold  was  drawn  from  the  ingot, 
the  mold  being  square  on  the  bottom,  would  stand  on  end 
securely.     If  the  mold  was  not  drawn  and  was  set  out  of 
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the  pit,  the  bottom  of  the  ingot  being  convex  on  account 
of  the  concavity  of  the  plate  on  which  it  was  cast,  it  would 
not  stand  as  well  as  tlie  empty  mold.  If  a  mold  contain- 
ing metal  did  not  stand  securely  it  was  necessary  for  safety 
to  pull  it  down  on  its  side. 

Oh  Saturday,  July  9,  1887,  the  last  heat  of  the  day  had 
been  taken  off  and  one  mold  in  that  heat  contained  a  butt. 
The  molds  were  drawn  from  the  ingots,  except  in  the  case 
of  the  butt,  which  stuck  in  tlie  mold.  The  empty  molds 
were  hoisted  out  of  tlie  pit  and  set  on  the  rail-bed,  and  the 
mold  containing  the  butt  was  also  hoisted  out  and  set  on  or 
next  to  the  rail-bed.  These  molds  were  very  hot.  About 
five  o'clock,  after  tlie  men  in  the  mill  had  quit  work  for  the 
week,  Shields  came  into  the  mill  in  pursuance  of  orders  and 
of  his  duty  to  rejiair  a  rail  in  the  tnick  next  to  the  rail-bed, 
which  had  become  war{>ed  by  the  heat.  As  the  work  would 
consume  only  about  fifteen  minutes,  he  chose  to  do  it  then 
rather  than  wait  until  Sunday.  He  measured  the  rail  to 
get  its  length,  went  outside  the  mill  and  measured  for  a 
rail  to  be  put  in,  and  gaVe  directions  to  some  of  his  men  who 
were  left  out  there  about  cutting  it  off,  and  then  returned 
into  the  mill  and  commenced  shovelina:  at  the  rail  to  be  re- 
paired. The  superintendent  of  the  mill  came  along  and 
asked  him  if  the  molds  were  in  his  way,  and  he  said  that 
they  were  not,  but  that  it  would  be  cooler  if  they  were  out 
of  the  way.  While  he  was  shoveling  the  dirt  from  about 
the  rail  the  mold  containing  the  butt,  without  any  notice  or 
warning,  fell  over  and  struck  him  on  the  side,  and  crashed 
his  foot  and  ankle  so  as  to  render  amputation  necessary. 
He  had  no  notice  or  knowledge  that  there  was  a  butt  in  the 
mold  which  would  render  it  liable  to  fall. 

It  is  contended  that  these  facts  do  not  afford  proof  of 
negligence  on  the  part  of  the  men  who  placed  the  butt  mold 
where  it  was.  We  are  not  able  to  agree  with  counsel  for 
appellant  on  that  question.  The  evidence  sliows  that  the 
base  of  the  butt  mold  was  convex  and  that  it  was  thereby 
rendered  unstable.  The  men  who  put  it  there  knew  its  con- 
dition, and  it  was  a  matter  of  constant  exj^erience  with  them 
that  it  required  care  to  make  such  a  mold  secure  in  its  posi- 
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tion.  It  was  their  duty  to  give  attention  to  ascertain  whether 
it  was  secure,  and  if  not  secure,  to  make  it  so.  Shields  could 
not  tell  without  investigation,  any  ditference  between  a  butt 
mold  and  an  empty  mold.  He  had  no  reason  to  investigate, 
but  had  a  right  to  assume,  in  the  absence  of  notice,  express 
or  implied,  that  the  men  who  put  it  there  had  performed 
their  duty.  It  fell  within  fifteen  or  twenty  minutes  after 
it  was  set  there,  without  any  intervening  agency  to  produce 
such  a  result.  There  was  no  reason  apparent  why  it  should 
fall,  except  the  natural  one  that  it  had  not  been  set  with 
reasonable  care,  and  the  jury  were  justified  in  referring  its 
fall  to  the  only  apparent  cause. 

Objection  is  made  to  the  action  of  the  court  in  giving  and 
refusing  instructions  on  the  doctrine  of  fellow-servants.  It 
is  to  be  observed  in  connection  with  these  instructions,  that 
there  was  no  evidence  in  the  case  which  could  have  justified 
the  jury  in  finding  that  the  employes  in  the  converting  mill, 
whose  negligence  caused  the  injury,  were  fellows-servants 
with  Shields.  There  was  no  conflict  in  the  evidence,  and  it 
was  conclusive  that  they  were  never  associated  together  in 
their  employment  at  this  or  any  other  time.  ''Shields  and 
his  gang  never  worked  in  the  converting  mill  when  the  other 
employes  were  there.  There  was  no  mutual  influence  possi- 
ble ,  for  they  performed  no  duties  together,  and  so  far  as 
appears,  they  never  met  or  saw  each  other.  It  is  not  shown 
or  suggested  how,  when  or  where  Shields  was  ever  asso- 
ciated in  employment  with  any  of  the  mill  hands.  The 
criticism  made  on  the  instruction  given  is  that  it  limited 
fellow-servants  to  those  in  the  same  line  of  employment.. 
If  subject  to  such  criticism  it  could  not  harm  appellant,  for 
the  jury  could  not  have  found  that  the  mill  hands  were  fel- 
low-servants with  Shields  on  the  uncontradicted  evidence  in 
the  case,  if  the  instruction  had  been  made  to  conform  to  the 
argument  for  appellant.  As  applied  to  the  case  it  could  not 
injure  appellant.  The  instructions  asked  by  appellant  and 
refused,  on  the  doctrine  of  fellow-servants,  were  not  correct, 
and  were  properly  refused. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Henry  G.  Cartwrigut 

V. 

Elmer  Elliott. 

Malicious  Prosecution — Want  of  Probable  Cause — Whether  Malice  a, 
Legal  Inference  Therefrom—Daniages, 

1.  Upon  the  case  presented,  this  court  holds  that  there  was  suflBcicnt 
evidence  to  warrant  the  jury  in  finding  that  the  defendant  acted  with- 
out probable  cause  in  causing  the  arrest  of  plaintiif  complained  of,  but 
that  thei*e  was  no  evidence  to  justify  the  finding  of  actual  malice. 

2.  Malice  may  be  inferred  from  want  of  probable  cause,  but  does  not 
necessarily  follow  as  a  legcol  inference. 

8.  Where  defendant  in  an  action  for  malicious  prosecution  is  found 
guilty,  he  should  pay  all  actual  damages;  but  w^here  he  is  free  from 
actual  malice  the  punislunent  should  be  slight. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  DoRRitNOE  DiBELL,  Judge,  presiding. 

Messrs.  Mayo  &  Widmer,  for  appellant. 

Mr.  M.  T.  Moloney,  for  appellee. 

Mr.  Justice  Lacey.  This  was  a  suit  in  case  by  appellee 
against  appellant  for  malicious  prosecution.  The  verdict 
was  for  aj)pellee  in  the  sum  of  $1,000,  but,  on  requirement 
of  the  court,  the  latter  remitted  the  sum  of  §250,  and  upon 
overruling  a  motion  for  a  new  trial,  the  court  rendered 
judgment  against  a])pellant  for  the  balance.  This  appeal  is 
brought  to  reverse  the  judgment  for  various  errors  as- 
signed. The  facts  in  the  case  in  regard  to  arrest  complained 
of,  was  that  the  appellant,  being  possessed  of  a  set  of  harness 
ke])t  in  his  barn,  had  it  stolen  therefrom  on  the  11  th  of  August, 
18S9.  The  harness  had  been  purchased  from  one  Schoch. 
The  appellant  commenced  an  immediate  search  for  the 
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harness  to  ascertaiu  who  had  taken  it.  The  appellee  resided 
about  three-quarters  of  a  mile  distant  and  the  appellant 
thought  he  discovered  that  the  harness  had  been  taken 
toward  the  former's  house ;  the  signs  were  tb*>  dragging  of 
the  tugs  through  the  litter.  The  harness  was  dragged  in 
the  direction  of  appellee's  house,  as  appellant  thought,  to 
near  the  line  fence  between  him  and  appellee,  and  appellant 
then  went  on  the  highway  for  a  considerable  distance  east 
and  west  of  appellee's  house  to  see  if  the  harness  had  crossed 
the  road  or  had  been  carried  along  the  road,  but  could  find 
no  trace  of  it.  The  harness  supposed  to  be  stolen  was  left  in 
Ottawa,  by  a  man  calling  himself  Billy  Meyers,  at  the  harness 
shop  kept  by  Haynes,  to  be  cleaned,  and  Schoch,  who  made 
the  harness,  identified  it  as  appellant's  harness.  The  party 
leaving  it  was  to  come  after  it  the  foUomng  Saturday. 
The  appellant,  being  notified,  came  to  Ottawa  on  the 
following  Saturday,  August  31st,  arriving  late  in  the  even- 
ing, and  obtained  a  description  from  Schoch,  of  the  man  who 
brought  the  harness  to  Ottawa.  The  description  of  the  man 
given  by  Schoch  resembled  clearly  that  of  appellee,  with  the 
exception  that  the  man  spoke  broken  English,  and  Schoch 
took  him  to  be  a  German,  whereas  appellee  spoke  good 
English.  Appellant  swears  that  he  did  not  hear  Schoch  say 
he  took  him  for  a  German  but  that  he  had  an  impediment 
in  his  speech.  Fred  Seifert,  with  whom  the  harness  was 
left  at  Haynes'  shop,  gave  the  same  description  of  the  man 
leaving  it  as  given  by  Schoch,  except  he  said  nothing 
about  his  taking  him  for  a  Gennan  or  of  any  impediment  of 
speech.  Appellant  also  learned  from  Seifert  that  the  har- 
ness was  brought  to  the  shop  in  a  side  bar  top  buggy  with 
an  apron  over  the  back  part  to  be  strapped  on,  so  as  to  cover 
things  placed  in  the  back  part  of  the  buggy;  that  some  of 
the  straps  were  broken  and  that  the  buggy  was  neither  an 
old  nor  a  new  ane.  Ap])ellant  also  ascertained  that  appellee 
was  in  Ottawa  that  day  with  a  horse  and  buggy  answering 
the  description  of  the  one  given  him  by  Seifert.  The  appel- 
lant then  went  to  see  George  Blake,  the  state's  attorney,  at 
his  house,  to  lay  the  matter  before  him,  to  see  what  course  to 
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pursue;  not  finding  Blake  at  home  he  came  back  and  saw 
James  J.  Conway  at  White's  Hotel,  who  was  a  practicing 
attorney  at  the  La  Salle  County  bar.  The  facts  were  detailed 
by  appellant  to  Conway,  and  his  advice  asked,  and  Conway 
advised  him  to  have  appellee  arrested.  The  next  Monday 
a  warrant  was  sworn  out  by  appellant  before  the  police 
magistrate  charging  appellee  with  the  larceny.  The  arrest 
followed,  and  appellee  was  taken  from  about  three  miles 
f  ropi  his  home  and  taken  to  Ottawa,  and  remained  in  care 
of  the  sheriff  about  an  hour,  when  Schoch  and  Seifert  came 
to  see  him,  and  failing  to  identify  him  as  the  man  who  left 
the  harness  at  Haynes'  shop,  he  was  released  at  appellant's 
order.  This  suit  was  then  commenced  to  recover  for  the 
false  imprisonment  above  stated.  The  appellant  and  appel- 
lee had  formerly  lived  on  adjoining  farms  and  never  had  any 
trouble  or  difficulty;  the  apj)ellant  at  the  time  of  the  trial 
lived  in  Ottawa,  having  retired  from  the  farm.  The  appel- 
lee was  a  young  man  of  about  thirty  to  forty  years  of  age, 
and  had  always  borne  a  good  reputation  for  honesty,  and 
both  parties  to  this  suit  had  lived  in  the  same  neighborhood 
for  many  years.  Conway  testified  that  appellant  told  him 
nothing  of  what  Schoch  told  him,  but  only  what  Seifert  told 
him  in  regard  to  the  man  who  left  the  harness.  We  think 
under  all  the  circumstances  of  the  case  that  the  jury  were 
justified  in  finding  that  appellant  acted  hastily  and  without 
probable  cause  in  swearing  out  the  warrant  for  the  arrest  of 
appellee  on  the  charge  of  burglary;  and  perhaps  would  not 
have  been  justified  in  finding  the  other  way. 

There  was  evidence  tending  to  show  that  the  appellant 
was  not  careful  enough  in  his  investigation  of  the  facts  and 
circumstances,  and  was  not  thorough  enough  in  making  all 
necessary  inquiry.  But  after  a  careful  perusal  of  all  the 
evidence,  we  are  satisfied  that  the  jury  were  not  justified  in 
finding  that  there  was  any  actual  malice  on  the  part  of 
I  the  appellant  in  swearing  to  the  complaint  on  which  the 
warrant  issued.  There  can  be  no  doubt  that  he  had  lost  the 
harness  by  the  theft  of  some  one,  and  that  he  made  an  effort 
to  find  out  who  took  them;  that  he  took  the  advice  of  a 
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practicing  attorney  in  good  standing,  a^  to  whether  he  was 
justified  in  commencing  the  prosecution  against  appellee, 
and  he  also  made  an  effort  to  see  the  state's  attorney  in 
regard  to  the  matter.  Kow,  the  law  is  that  if  there  is  want 
of  probable  cause,  the  jury,  under  all  the  evidence  and  cir- 
cumstances in  evidence,  may  or  may  not  find  malice-  existing 
on  the  part  of  the  defendant.  And  if  the  jury  find  there  is 
no  malice  notwithstanding  there  is  want  of  probable  cause, 
the  verdict  should  be  for  the  defendant.  If  there  is  malice 
in  connection  with  want  of  probable  cause,  then  the  verdict 
should  be  for  the  plaintiff.  It  can  not  be  denied  that  there 
was  some  evidence  showing  justification  on  appellant's  part 
in  swearing  out  the  warrant,  and  tending  to  make  out  a 
prima  facie  case.  If  there  was  any  ground  for  the  jury- 
to  find  malice,  it  was  that  the  appellant  failed  to  use  reason- 
able care  in  making  his  investigations  as  to  who  committed 
the  crime,  and  that  he  acted  on  too  slight  evidence.  This 
would  be  in  the  nature  of  a  legal  inference  of  malice  arising 
solely  from  the  want  of  probable  cause,  and  it  may  be 
regarded  as  a  question  of  doubt,  all  the  decisions  of  our 
Supreme  Court  being  considered,  whether  malice  in  law  is 
not  always  inferable  from  the  want  of  probable  cause. 
Some  of  the  earlier  decisions  seem  to  so  hold,  and  other  and 
later  ones  seem  to  hold  that  malice  may  be  inferred  from 
want  of  probable  cause,  but  does  not  necessarily  follow  as  a 
legal  consequence.  This  latter  doctrine  may  be  regarded  as 
probably  established.  The  law  favors  the  prosecution  of 
crime,  and  where  an  honest  mistake  is  made  by  the  party 
making  the  complaint,  he  ought  not  to  be  punished  for  such 
a  mistake,  even  though  his  care  in  making  the  investigation 
of  the  evidence  was  not  quite  up  to  the  required  standard; 
but  if  found  guilty  under  such  circumstances,  his  punish- 
ment should  be  light. 

The  defendant,  of  course,  should  pay  all  actual  damages 
where  he  is  found  guilty,  but  where  he  is  free  from  actual 
malice  the  judgment  should  be  slight.  There  should  be  a 
wide  difference  between  the  punishment  of  one  who  has  failed 
to  slightly  use  ordinary  care,  and  who  acts  without  justi- 
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fiable  cause  and  without  malice  in  fact,  and  one  who  is 
intent  on  doing  another  a  wrong  and  makes  use  of  the 
criminal  process  for  the  purpose  of  gratifying  his  hatred  and 
ill  will.  Every  case  should  be  governed  by  its  own  facts 
and  decided  according  to  the  dictates  of  reason  and  equity. 
The  verdict  in  this  case  of  $1,000  was  grossly  excessive  and 
was  still  so  after  the  remittitur.  •  If  there  was  any  right  of 
recovery  at  all  under  the  evidence,  the  facts  called  for  only 
a  very  moderate  verdict. 

The  instructions  five  and  ten,  given  for  appellee,  are  not 
erroneous;  the  fifth,  that  malice  may  be  inferred  from  want 
of  probable  cause,  is  correct,  and  the  tenth,  that  exemplary 
damages  may  be  given  in  proper  case,  is  also  correct. 

We  feel  that  this  case  ought  to  be  submitted  to  another 
jury.    The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed  and  remanded. 


Charles  F.  Pierce 

V. 

A.  J.  De  Long. 


Negotiable  Instruments — Note — Defense  of  Forgery — Evidence  m  to 
Genuineness, 

Under  the  law  of  this  State,  upon  the  question  of  the  genuineness  of 
the  signature  to  a  promissory  note  sued  on,  a  witness  who  has  never 
seen  the  defendant  write,  but  who  has  examined  the  signature  to  the 
note  sued  on  and  a  signature  admittedly  genuine,  can  not  testify  as  to 
his  opinion  of  the  genuineness  of  the  signature  in  question. 

[Opinion  filed  December  12, 1892.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  C.  R.  Starr,  Judge,  presiding. 

Mr.  C.  "W.  Raymond,  for  appellant. 
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Messrs.  Payson  &  Orebaugh,  for  appellee. 

Mr.  Justice  Haeker.  This  was  a  suit  upon  a  promissory 
note  assigned  to  appellee  before  maturity.  Appellant  filed 
an  affidavit  denying  the  execution  of  the  note,  and  the  only 
issue  submitted  to  the  jury  was  whether  it  was  a  forgery. 

To  contravene  the  testimony  of  a  number  of  witnesses 
that  they  had  seen  appellant  write  frequently  and  that  in 
their  opinion  the  signature  to  the  note  was  not  his,  the  court 
permitted,  against  the  objection  of  appellant,  witnesses  who 
had  never  seen  him  write,  but  who  had  examined  the  sig- 
nature to  the  note  and  the  signature  to  an  application  for 
insurance  admitted  to  be  genuine,  to  testify  that  in  their 
opinions  the  same  persons  signed  both  instruments.  This 
was  error.  Whatever  may  be  the  rule  elsewhere,  it  is 
settled  in  Illinois  that  the  genuineness  of  a  signature  can 
not  be  proven  by  that  mode.  Jumperty  v.  The  People,  21 
HI.  374;  Kernin  v.  Hill,  37  111.  209. 

Jieversed  and  rem<inded. 


Annie  M.  Cooney 

V. 

Ann  Murray. 


Landlord  and  Tenant — Lease  under  Seal— Validity  of  Parol  Conr 
tract  Between  the  Parties — Statute  of  Frauds, 

In  an  action  Isrought  by  a  tenant  against  his  landlord  to  recover  dam- 
ages for  a  breach  of  an  alleged  verbal  contract  by  which  the  landlord 
agreed  to  furnish  the  tenant  water  during  the  term  of  his  lease,  this 
court  holds  that  the  alleged  contract  was  void  as  being  an  attempt  to 
enlarge  by  parol  the  terms  of  the  lease,  which  was  under  seal,  and  also 
because  it  was  contrary  to  the  statute  of  frauds,  the  alleged  contract 
having  been  made  February  23d,  and  the  lease  extending  for  the  term 
of  one  year  from  the  first  day  of  the  ensuing  month. 

• 

[Opinion  filed  December  12, 1892.] 
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Appeal  from  the  Circuit  Court  of  McHenry  County;  the 
lion.  Charles  Kellum,  Judge,  presiding. 

Messrs.  C.  P.  Barnes  and  Frank  Spitzer,  for  appellant 

Mr.  C.  n.  Donnelly,  for  appellee. 

Mr.  Justice  Harker.  On  the  23d  of  February,  1889, 
appellant,  by  writing,  under  seal,  leased  her  fann  in  Mc- 
Ilenry  County  to  appellee  for  a  term  of  one  year  to  begin 
on  the  1st  of  March,  18S9.  Appellee  went  into  possession 
under  the  lease,  but  before  her  terra  had  expired  instituted 
suit  against  appellant  to  recover  damages  for  a  breach  of  an 
alleged  verbal  contract  whereby  appellant  was  to  furnish  a 
suliicient, supply  of  water  on  the  farm  for  the  use  of  appel- 
lee and  her  stock.  The  suit  was  commenced  before  a  justice 
of  the  peace.  On  appeal  to  the  Circuit  Court  a  trial  was 
had  resulting  in  a  verdict  and  judgment  in  favor  of  apjiel- 
lee  for  SI  80. 

The  lease  contained  no  provision  with  reference  to  the 
supply  of  water,  but  appellee  claimed  upon  the  trial  that 
after  the  lease  was  executed,  and  on  the  same  day,  appellant, 
in  consideration  of  appellee's  executing  a  chattel  mortgage 
to  secure  the  rent,  agreed  to  supply  upon  the  farm,  water 
sufficient  for  the  use  of  appellee  and  her  stock.  Appellant 
denied  that  she  at  any  time  agreed  to  supjdy  the  farm  with 
water,  and  upon  this  point  there  is  a  sharp  conflict  in  the 
testimony.  In  our  view  of  the  case  it  is  immaterial  whether 
she  made  such  a  verbal  agreement  or  not.  We  are  disposal 
to  consider  the  execution  of  the  lease  by  appellant  and  the 
execution  of  the  note  and  mortgage  by  appellee  as  contem- 
poraneous. If  that  view  is  correct,  then  proof  of  the  verbal 
agreement  alleged  to  have  been  made  at  the  time  the  chat- 
tel mortgage  was  executed,  was  inadmissible.  ^A  contract 
can  not  rest  partly  in  writing  and  partly  in  parol.  The 
lease  expressly  provided  that  appellant  should  furnish  all 
necessary  material  for  repairing  fences,  etc.,  should  supply 
a  new  fence  in  the  place  of  an  existing  one,  when  removed, 
and  should  furnish  appellee  with  wood  for  her  use  on  the 
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premises.  The  things  to  be  furnished  by  her  were  limited 
to  these  three  items.  It  is  plain,  then,  that  the  alleged  ver- 
bal agreemefnt  enlarged  the  terms  of  the  lease  and  required 
her  to  furnish  more  than  she  had  tinder  seal  agreed  to.  To 
make  such  an  agreement  binding  it  was  necessary  for  it  to 
be  in  writing  and  under  seal.  A  contrary  holding  would 
allow  a  contract  under  seal  to  be  modified  by  a  subsequent 
parol  agreement,  which  can  not  be  done.  Bak^r  v.  Whiteside, 
Breese,  174;  Chapman  v.  McGrew,  20  111.  101;  Hume  Bros. 
V.  Taylor,  63  111.  43;  Barnett  v.  Barnes,  73  111.  210;  Breher 
V.  Keese,  17  111.  App.  545;  I.  C.  R.  R.  Co.  v.  B.  &  O.  &  C.  R.  R. 
Co.,  23  111.  App.  531;  Gilbert  v.  Coons,  37  lU.  App.  448.  The 
alleged  verbal  agreement  required  appellant  to  furnish  ap- 
pellee with  a  sufficient  supply  of  water  during  the  term  of 
the  lease,  i.  e.,  from  the  1st  of  March,  1889,  to  the  1st  of 
March,  1890.  It  was  entered  into  on  the  23d  of  February. 
It  was  an  agreement  not  to  be  performed  within  the  space 
of  one  year  from  the  making,  and  ccmies  within  the  first  sec- 
tion of  our  statute  of  frauds.  The  mere  fact  that  its  per- 
formance was  possible  within  a  year  by  the  adoption  of  such 
means  as  would  secure  a  probably  continuous  flow  of  water, 
would  not  prevent  the  statute  from  applying.  It  was  a  con- 
tinuing obligation  which  could  not  be  fully  satisfied  or  com- 
pletely perfornied  until  the  end  of  the  term.  It  bound  her 
not  only  to  furnish  the  supply  at  the  beginning  of  the  term, 
but  to  keep  the  supply  sufficient  until  the  end  of  the  term. 
Browne  on  the  Statute  of  Frauds,  3d  Ed.,  Sec.  283;  Olt  v. 
Lohnas,  19  111.  576;  Comstock  v.  Ward,  22  111.  248;  Butcher 
Steel  Works  v.  Atkinson,  GS  111.  421;  Wheeler  v.  Franken- 
thall,  78  111.  124. 

The  first  and  third  instructions  given  for  appellee  were 
not  in  accord  with  the  views  above  expressed.  We  are  of 
the  opinion  that  the  only  ground  for  a  recovery  shown  by 
appellee,  was  for  the  hauling  and  other  work  and  labor 
done  on  the  farm  at  the  request  of  appellant.  We  do  not 
deem  it  necessary  to  consider  the  other  alleged  errors. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 

Vol.  XLV  30 
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45  466  Albert  Darrow,  Administrator, 
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Negotiable  Instruments — Note — Forgery —  Verdict. 

In  an  a(*tion  brought  by  an  assignee  of  a  promissory  note  against  the 
estate  of  the  maker,  where  the  defense  was  tliat  the  note  had  been 
fraudulently  raised,  or  was  a  forgery,  this  court  hold.^,  the  evidence  beinj: 
conflict ing.  tliat  the  jury  were  justiliod  in  finding  tliat  the  note  had 
been  raised. 

[Opinion  filed  December  12,  1S92.] 

Appeal  from  the  Circuit  Court  of  Carroll  County;  the 
Hon.  John  D.  Crabtree,  Judge,  presiding. 

Messrs.  M.  D.  Swift  and  William  Barge,  for  appellant. 

Messrs.  J.  M.  Hunter  and  H.  C.  TVard,  for  appellee. 

^ht.  Justice  Lacey.  This  was  a  suit  based  on  a  purported 
promissory  note  for  §l,f>()(),  payable  to  Henry  Metz,  dated 
November  10, 1887,  and  due  in  twelve  months  from  dateand 
drawing  eight  per  cent  interest.  The  note  was  indorsed  by 
the  payee?,  Metz,  to  the  a})pellant  about  one  month  after  the 
maker  s  death,  and  a  short  time  before  it  was  due  bv  its 
terms.  The  note  was  presented  for  collection  against  the 
estate  of  Jenkins  at  the  March  terra  of  the  County  Court, 
1801.  The  claim  was  resisted  in  the  County  Court  on  the 
ground  that  it  was  not  the  note  of  the  purported  maker,  the 
deceased,  and  in  fact  was  a  forgery.  The  claim  was  allowed 
and  the  ap])ellee  then  appealed  the  case  to  the  Circuit  Court, 
where,  after  two  trials,  the  suit  resulted  in  a  veixlict  for  the 
defense,  and  judgment  was  rendered  against  the  ap{>el]ant 
for  costs.  On  the  first  trial  in  the  Circuit  Court  the  jury 
failed  to  agree. 
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There  were  two  grounds  of  defense;  the  one  was  that  the 
signature  of  Jenkins,  deceased,  to  the  note,  was  not  genuine, 
and  was  not  in  his  handwriting,  and  the  other  was,  that  the 
note  had  been  raised  from  the  sum  of  $60  to  that  of  $1,660, 
and  that  the  date  had  been  changed.  One  of  the  main 
grounds  for  reversal  assigned  by  appellant,  is  that  the  ver- 
dict was  against  the  weight  of  the  evidence,  and  we  will 
consider  this  objection  first.  The  contention  of  appellant 
is,  that  the  note  was  executed  in  Polo  by  Jenkins  the  day 
it  bears  date,  Xovepber  10, 188  7,  and  several  witnesses  were 
called  by  appellant,  to  wit,  Leon  Weil,  George  Metz,  Solo- 
mon Metz,  Maurice  Metz,  to  sustain  the  note,  who  testified 
to  being  present  and  seeing  Jenkins  sign  it.  The  evidence 
of  these  witnesses  was  somewhat  shaken  by  the  internal  evi- 
dence which  it  bore  of  having  been  manufactured.  They 
were  all  near  relatives  of  Henry  Metz,  the  payee  of  the  note, 
except  Weil,  who  was  an  intimate  acquaintance,  residing  in 
Chicago,  and,  as  he  states,  happened  in  Polo  that  day  to  see 
about  buying  a  horse.  The  payee  of  the  note  and  these 
Metzes  and  Weil,  all  happened  to  be  in  the  shoe  store  of 
George  Metz  in  Polo,  on  that  day,  a  little  after  twelve 
o'clock,  when  Jenkins  came  in  and  says  to  Henry  Metz, 
"  Henry,  have  you  got  that  for  me  now,"  and  Henry  then 
took  out  the  money  and  went  behind  a  desk  that  stood 
there  and  counted  out  $1,660  and  gave  it  to  Jenkins,  who 
signed  the  note  and  departed. 

There  is  rather  a  remarkable  concurrence  in  the  witnesses 
swearing  to  the  precise  words  used,  and  rather  a  remark- 
able circumstance  that  all  these  witnesses  should  happen  at 
this  shoe  shop  at  this  particular  time.  The  story  itself  has 
rather  an  air  of  improbability  about  it.  But  it  is  greatly 
weakened  by  the  evidence  of  witnesses  for  the  appellee, 
Dr.  McPherson,  Job  Clark,  Chas.  Dyer,  Ora  Wagner,  Ed- 
ward Morris,  John  Knox,  Flavins  J.  Bradway,  W.  Chafie 
and  Albert  Darrow,  who  testify  to  facts  which  tend  strongly 
to  show  that  on  the  day  and  at  the  time  the  appellant's 
witnesses  testify  the  note  was  signed,  the  deceased,  Jenkins, 
was  in  the  village  of  Milledgeville,  situate  twelve  miles  dis- 
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tant  from  Polo.  The  evidence  to  this  "fact  seeins  quite 
strong.  Then  there  were  several  witnesses  swore  by  way 
of  impeachment  of  the  Motz  witnesses,  that  their  reputation 
for  truth  in  that  neighborhood  was  bad.  It  was  in  evi- 
dence also,  that  Henry  Metz  had  in  his  possession  a  sixty 
dollar  note  of  Jenkins,  given  in  the  spring  of  1S87,  which 
had  beeA  settled,-  but  had  been  retained  by  Henry  Metz, 
who  at  the  time  of  such  settlement  pretended  to  tear  it  up, 
but  instead  tore  up  a  blank  piece  of  paper.  This,  however, 
was  disputed.  The  note  in  suit  bears  internal  evidence  of 
having  been  raised  from  a  sixty  dollar  to  a  $1,660  dollar 
note,  and  also  that  the  date  had  been  changed.  There  was 
also  evidence  of  experts  for  and  against  this  theory,  which 
was  all  before  the  jury.  Also  the  evidence  for  and  against 
the  note  being  in  the  handwriting  of  Jenkins.  The  note 
itself  was  before  the  jury  for  inspection.  After  a  careful 
reading  of  the  case  we  are  fully  satisfied  that  the  jury  had 
abundant  evidence  on  which  to  base  its  finding,  that  the 
note  had  been  raised  from  sixty  to  $1,660,  and  that  the  date 
had  been  changed,  and  that  it  could  not  have  been  signed 
at  Polo  on  the  date  it  bears  date. 

The  first,  second,  f  ourt;li  and  sixth  of  the  appellee's  in- 
structions are  complained  of  as  being  erroneous.  We  have 
carefully  read  those  instructions  and  fail  to  discover  any 
error  in  them,  or  anything  that  would  tend  to  mislead  a 
jury.  There  are  no  serious  objections  to  the  principles  of 
law  attempted  to  be  announced  by  the  instructions,  hut  a 
close  criticism  of  the  language  of  them.  We  think,  however, 
the  language  is  sufficiently  clear  so  that  the  jury  would  not 
be  misled.  The  objection  to  the  presence  of  Judge  Shaw 
at  the  trial,  and  that  he  often  consulted  during  the  trial  with 
counsel  for  appellee,  has  not,  in  our  judgment,  much  force. 
There  is  no  evidence  that  the  jury  was  in  any  way  misled  or 
influenced  by  it,  and  without  his  having  said  or  done  any- 
thing to  influence  the  jury,  it  would  be  without  warrant  to 
imagine  his  presence  could  have  that  effect. 

After  a  careful  examination  of  the  case  we  perceive  no 
error  in  the  record.     The  judgment  is  therefore  affirmed. 

Judgmerd  affirmed. 
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Stephen  A.  Clark 

V. 

Ezra  R.  Carr,  Administrator. 
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Partnership— Dissolution  of^Transfer  of  One  Partner's  Interest  to 
the  Other — Notes  of  Outgoing  Partner  Held  by  Firm  as  Collateral, 
Whether  Pass  to  Purchasing  Partner — Presumption  of  Law — Evidence 
'^Proof  of  Signature—Jurisdiction  of  County  Court, 


1.  Evidence  erroneously  admitted  should  not  be  left  in  a  case  and 
the  jury  instructed  to  render  a  judgment  against  it,  nor  should  the  court 
act  up%m  a  conclusion  that  a  ruling  was  erroneous,  without  setting  aside 
the  ruling  in  some  way  so  as  to  give  the  aggrieved  party  the  opportunity 
of  preserving  his  rights  by  exception. 

2.  Where  a  court  has  no  jurisdiction,  the  proper  course  is  to  dismiss 
the  proceeding.  To  direct  a  verdict  for  the  defense  is  to  exercise  juris- 
diction, not  to  disclaim  it. 

3.  The  sale  and  assignment  by  one  partner  to  the  other  of  all  his 
interest  in  the  firm,  operates  at  once  as  a  dissolution  of  the  partnership 
and  leaves  no  unadjusted  account  bet\veen  them.  Henceforth  their 
rights  are  governed  by  the  contract  of  transfer,  and  no  partnership 
matters  are  in  issue  retjuiring  the  exercise  of  equity  juristiiction. 

4.  In  the  allowance  of  claims  against  an  estate,  the  County  Court  ex- 
ercises equity  jurisdiction  and  is  not  limited  to  the  technical  rights  of 
the  parties,  but  may  look  to  the  sulistantial  rights  thereof. 

5.  The  presumption  that  obtains  in  the  case  of  a  sale  by  one  partner 
to  another  of  his  interest  in  the  firm,  that  a  debt  due  by  the  outgoing 
partner  to  the  firm  has  been  adjusted  in  the  contract  of  sale,  is  not  con- 
clusive, but  is  subject  to  rebuttal  by  evidenca 

6.  Where  the  debt  due  the  firm  consisted  of  notes  given  by  the  out- 
going partner  as  collateral  security  for  a  loan  made  by  the  firm  to  a 
third  party,  there  is  no  presumption  that  such  notes  w^ere  presumed  to 
be  settled  by  the  contract  of  transfer. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  County; 
the  lion.  James  Shaw,  Judge,  presiding. 

Messrs.  K.  II.  McClellan  and  WilliamBarge, for  appel- 
lant. 


470  Appellate  Courts  of  Illtnots. 

VOL.  45.]  Clark  v.  CaiT. 

*'  Where  one  partner  dies,  or  sells  his  interest  in  the  part- 
nership to  another,  either  of  these  events  will  in  law  o\yQT- 
ate  as  a  dissolution  of  the  firm."  McCall  v.  Moss,  112  111. 
493. 

Everything  was  settled  between  them.  ""Where  one 
partner  sells  out  his  interest  to  another,  the  presumption  is 
that  the  price  paid  is  based  upon  a  settlement  of  accoimts." 
Parsons  on  Partnerehip,  3d  Ed.,  *511,  note  f. 

*'  The  parties  themselves  flatly  contradict  each  other,  and 
there  would  be  but  little  basis  for  any  decree,  except  one 
dismissing  the  parties  out  of  court,  were  it  not  for  the  infer- 
ence that  may  be  drawn  from  the  admitted  agreement  bv 
Xorman  to  pay  Iluddleston  $2,098.25  when  he  bought  the 
interest  of  the  latter  in  the  business.  The  inference  from 
that  is,  that  all  their  former  accounts  were  considered  as 
settled."     ^^orman  v.  Iluddleston,  CA  111.  11. 

No  accounting  between  them  was  necessary.  Everything 
was  arranged  by  the  sale  and  assignment  and  there  was. 
therefore,  notliins:  to  account.  Both  knew  the  condition  of 
the  business,  the  value  of  the  property,  and  made  the  arrange- 
ment upon  their  own  estimate  by  which  Clark  received  ami 
assumed  all  in  consideration  of  the  $18,000  he  paid  Kichard- 
son. 

*'  But  it  is  always  possible  for  partners,  or  their  repre- 
sentatives, to  agree  together  upon  some  arrangements  which 
render  an  account  unnecessary.  Nor  is  this  very  urdre- 
quent  in  fact.  The  parties  interested  value  the  propertv, 
good  will,  etc.,  and  found  their  arrangements  upon  this  esti- 
mate, one  paying  to  the  other  a  sum  of  money,  without  any 
account  being  taken."  Parsons  on  Partnership,  3d  Ed., 
*511;  Lindley  on  Partnership,  olf). 

After  the  dissolution  they  were  not  partners,  becaase 
there  was  then  no  partnership.  A  suit  by  one  against  the 
other  of  these  late  partners  is  not  a  suit  of  one  partner 
against  another,  but  of  one  individual  against  another  in- 
dividual, or  his  estate,  on  a  mere  monev  claim,  in  wliich  no 
party  but  those  before  the  court  has  any  interest. 

'*  For,  in  the  first  place,  as  to  a  settled  balance,  they  are 
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no  longer  ])artners.  If  the  settlement  has  closed  their  con- 
cerns, or  has  followed  the  dissolution  of  the  partnership, 
they  are  no  longer  partners  at  alL"  Parsons  on  Partner- 
ship, 3d  E(^l.,  *279. 

A  court  of  law  has  jurisdiction  in  such  cases.  "  We  appre- 
hend the  true  rule  to  be,  that  courts  of  law  should  sustain 
any  action  between  the  partners  of  the  character  above 
described."     Parsons  on  Partnership,  3d  Ed.,  *271). 

And  the  assignment  gave  apj)ellant  the  right  to  file  his 
claim  in  the  County  Court,  and  to  prosecute  it  in  that  juris- 
diction.    Dixon,  assignee,  v.  Buell,  21  111.  203. 

And  if  treated  as  a  suit  or  proceeding  in  equity,  then  the 
court  had  jurisdiction  over  it. 

County  courts  have  equitable  jurisdiction  in  the  allowance 
of  claims  against  estates,  and  on  apj)eal  Circuit  Courts  are 
vested  with  tlie  same  authority. 

**  The  County  Court  has  equitable  jurisdiction  in  the 
allowance  of  claims  against  the  estates  of  deceased  persons 
for  money  due,  and  may  adopt  equitable  proceedings."  Dixon 
V.  Buell,  Adm'r,  21  111.  203. 

Messrs.  D.  &  T.  J.  &  J.  M.  SheexVN,  for  appellee. 

"  A  siile  l)y  a  partner  to  his  co-partner,  of  all  his  interest 
in  the  pro])erty,  effects,  claims,  assets  and  debts  of  a  firm, 
does  not  pass  to  tlie  purchaser  an  account  standing  uj)on  the 
books  of  the  firm  against  the  partner  making  the  sale." 
Coffing  V.  Taylor,  16  111.  457.  The  foregoing  decision  is 
reconsidered  and  reaffirmed  in  Taylor  v.  Coffing,  18  111.  426. 

"  The  true  and  actual  interest  of  each  partner  in  the  part- 
nership stock,  is  the  balance  found  due  to  him  after  the 
payment  of  all  the  partnership  debts  and  the  adjustment  of 
the  partnership  account  between  himself  and  his  co-part-  * 
ners."  Bopp  v.  Fox,  63  111.  543-4.  This  last  decision  is 
quoted  from,  approved  and  followed  in  Trowbridge  v.  Cross, 
117  111.  113;  see  also  Alkire  v.  Kahle,  123  111.  505. 

"  The  inference  drawn  from  an  agreement  of  one  partner 
to  pay  the  other  §2,098.25  when  he  bought  the  interest  of 
the  latter  in  the  business  is,  that  all  their  former  accounts 
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were  considered  as  settled  or  at  least  merged  in  the  new 
bargain."     Norman  v.  Huddleston,  64  111.  11. 

''  What  Rosenstiel  sold  to  Thompson  and  Blanchani  was 
one-third  intei'est  in  the  partnership  property.  This  interest 
was  something,  only,  which  would  be  remaining  after  the 
payment  of  the  firm's  liability  for  these  advances  and  other 
l)artnership  debts,  the  rule  being  that  the  purchaser  of  an 
interest  of  one  of  the  co-partners  in  partnershij)  pro})erty 
acquires  only  such  interest  as  the  vendor  had,  and  that  is 
liis  share  of  the  residue  after  the  affairs  of  the  partnership 
are  wound  up  and  the  debts  paid,  including  the  balance  due 
one  partner  from  the  other  on  partnership  account."  Eosen- 
stiel  V.  Gray,  112  111.  288. 

"  It  may  be  taken  as  settled  that  where  one  partner  trans- 
fers his  interest  in  the  assets,  including  the  books  and  ac- 
counts of  the  partnership,  to  a  continuing  member  of  the 
firm  or  to  another,  and  receives  in  payment  for  such  interest 
the  note  of  the  purchaser,  the  maker  of  the  note  can  not  set 
off  an  account  apparently  due  the  firm  from  the  member 
whose  interest  was  transferred.  A  sale  by  a  partner  of  his 
interest  in  the  assets  of  a  firm  does  not,  in  the  absence  of  a 
special  agreement  to  that  effect,  imply  that  tlie  purchaser  be- 
comes entitled  to  collect  from  the  seller  what  may  appear 
to  be  due  from  him  on  the  firm  books.  Over  v.  Ilethring- 
ton,  66  Ind.  365;  Hesselman  v.  Douglass,  52  Ind.  252.  The 
effect  of  such  a  sale  is  to  transfer  to  the  purchaser  whatever 
interest  the  seller  has  in  the  assets  of  the  partnership  after 
the  payment  of  all  the  partnership  liabilities.  In  the  ab- 
sence of  anything  to  show  tlie  contrary,  it  will  be  presumed 
that  the  account  of  the  retiring  member  was  a<l justed  in  as- 
certaining the  value  of  his  interest,  and  that  the  value  was 
increased  or  diminished  in  proportion  as  he  was  found  the 
debtor  or  the  creditor  of  the  firm."  Thompson  v.  Lowe, 
12  N,  E.  Eep.  477  (Ind.  1887);  same  case  in  111  Ind.  272. 

"  Where  the  purchaser  agrees  to  pay  the  partnership  lia- 
bilities, and  also  to  pay  the  retiring  partner  a  specified  sum 
for  his  interest,  the  presumption  will  be,  until  the  continry 
appears,  that  the  debts  were  ascertained,  and  that  the  sum 
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agreed  to  be  paid  was  the  value  of  the  retiring  partner's  in- 
terest, and  that  this  included  the  adjustment  of  his  own  ac- 
count with  the  limi,  whether  by  such  account  he  appeared 
the  debtor  or  creditor."  Eoberts  w  Kipley,  14  Conn.  543; 
Thompson  v.  Lowe,  12  K  E.  Rep.  478  (Ind.^  1887). 

"  The  plaintiff  by  written  bill  of  side  sold  and  transferred 
,to  the  defendant  all  his  interest  in  the  pro])erty  and  debts 
due  and  belonging  to  the  company  and  received  in  payment 
the  note  now  in  suit.  The  sale,  under  the  circumstances, 
was  a  dissolution  of  the  partnership.  It  was  also,  in  effect, 
an  adjustment  by  the  partners,  as  between  themselves,  of 
all  its  concerns.  The  purchaser  became  sole  owner  of  the 
whole.  The  interest  of  the  partner  is  his  share  of  final 
adjustment.  "Whatever  is  charged  to  him  is  first  to  be  de- 
ducted and  to  this  extent  his  share  will  be  diminished.  His 
interest  is  only  the  balance  after  such  deduction.  The 
balance,  therefore,  is  what  was  conveyed  by  the  bill  of  sale. 
That  was  his  share  of  assets  after  deducting  the  amount 
charged  to  him.  That  charge  was  extinguished  by  the 
transaction  and  could  not  be  set  off  against  the  note." 
Lesure  v.  Norris,  11  Cush.  329. 

"  Where  one  partner,  having  a  large  pecuniary  interest  in 
the  finn,  but  being  individually  a  debtor  thereto  for  a  cer- 
tain amount,  as  appeared  by  certain  entries  on  their  books, 
sold  and  conveyed  to  the  other  partner '  all  his  right,  title 
and  interest  in  and  to  all  the  property  and  estate,  real,  per- 
sonal and  mixed,  belonging  to,  or  which  of  right  ought  to 
belontc  to  said  firm,'  it  was  held  that  such  convevance  trans- 
ferred  to  the  other  partner  only  his  interest  in  the  concern 
which  remained  after  deducting  such  indebtedness;  and  that 
the  amount  so  charged  to  him  individually  could  not  there- 
after be  collected  of  him."  Beckley  v.  Munson,  22  Conn. 
299. 

"  A  sale  by  one  partner  to  another  of  his  entire  interest, 
including  all  the  assets,  accounts,  credits,  etc.,  being  merely 
a  sale  of  the  balance  after  all  debts  are  paid,  extinguishes 
all  a<icounts  standing  upon  the  books  against  the  seller,  as 
well  as  aU  claims  in  his  favor  against  the  finn;"  citing,  in 
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note  7,  Beckley  v.  Munson,  22  Conn.  209;  Brewster  v. 
Mott,  5  III  3TS;  Coffing  v.  Taylor,  16  111.  457;  Norman  v. 
Iluddleaton,  64  III.  11;  Thompson  v.  Lowe,  111  Ind.  27*2; 
Ileadly  v.  Shelton,  51  Ind.  388;  Hasselman  v.  Douglass, 
52  Ind.  252;  Over  v.  Iletherington,  €>{]  Ind.  365;  Carl  v. 
Knott,  16  Iowa,  379;  Murdock  v.  Melhop,  26  Iowa,  213; 
Wilson  V.  Soper,  13  B.  Monroe  (Ky.),  411;  Con  well  v. 
Sandidge,  5  Dana  (Ky.),  210;  Comvell  v.  Sandidge,  8  Dana 
(Ky.),  273;  Wiggin  v.  Goodwin,  63  Me.  389;  Farnsworth 
V.  Vliitney,  74  Me.  370;  Trump  v.  Baltzell,  3  Md.  295; 
Lesure  v.  Norris,  11  Cush.  (Mass.)  328;  Stoddard  v.  Wood, 
9  Gray  (Mass.),  90;  Farnsworth  v.  Boardman,  131  Mass. 
115;  Gardiner  v.  Fargo,  58  Micli.  72;  Pierce  v.  Ten  Eyck, 
9  Mont.  349;  Sweet  v.  I^fcConnell,  2  Neb.  1;  Van  ScWr 
V.  Lefferts,  11  Barb.  (X.  Y.)  140;  Baldwin  v.  Ball  48  N.  T. 
673;  Albright  v.  Voorhies,  36  Ilun  (N.  Y.),  437;  Patter- 
son V.  Martin,  6  Ired.  (N.  Car.)  Ill;  Klase  v.  Bright,  71 
Pa.  St.  186;  Laucks  v.  Martin  (Pa.  1887),  9  Atl.  Kep.  279; 
Woodward  v.  Winfrey,  1  Cold.  (Tenn.)  478;  Finly  v.  Fay, 
96  N.  Y.  663;  Moore  v.  Steele,  67  Tex.  435;  Wright  V.  Troop, 
70  Me.  346."  Thus  showing  that  the  point  is  abundantly 
sustained  by  authority.  17  Encyc.  of  Law,  Partnership, 
1109,  cl.  3  a.  (Ed.  1892). 

Mr.  Justice  Cartw^rioht.  Stephen  A.  Clark  fded  in  the 
County  Court  of  Jo  Daviess  County,  a  claim  against  the 
estate  of  Nonnan  B.  Richardson  deceased,  founded  upon  two 
promissory  notes  purporting  to  have  been  made  by  W.  L 
Gale  and  N.  B.  Richardson,  and  payable  to  Clark  &  Kich- 
ardson.  Upon  a  hearing  in  the  County  Court  the  claim  was 
disallowed,  and  judgment  was  rendered  against  the  claimant 
for  costs,  and  he  a])pealed  to  the  Circuit  Court.  A  jury  was 
impaneled  in  the  Circuit  Court  for  the  trial  of  the  issue,  and 
the  evidence  in  support  of  the  claim  was  introduced.  It 
consisted  of  the  notes  and  an  assignment,  and  the  testimony 
of  Charles  E.  Clark,  bookkeeper  for  Clark  &  Richardson. 
One  note  was  dated  Se])tember  12,  1885,  for  $2,000,  due 
ninety  days  after  date,  with  interest  at  eight  per  cent  from 
date,  and  indorsed  with  credits  of  $100,  paid  'April  30, 18S7, 
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and  of  interest  paid  to  October  20,  1887.  The  other  note 
was  dated  November  14,  1885,  for  $2,000,  due  ninety  days 
after  date,  with  interest  at  eight  per  cent  from  date  if  not 
paid  at  maturity,  and  bore  an  indorsement  of  payment  of 
interest  to  September  23, 1887.  The  assignment  was  proven 
to  have  been  executed  by  Norman  B.  liicliardson  and 
Stephen  A.  Clark.  It  bore  date  December  31,  1888,  and 
Norman  B.  Eichardson  thereby  assigned  to  Stephen  A. 
Clark,  in  consideration  of  $18,000  paid  by  Clark  to  him,  all 
interest  in  anv  and  all  assets  of  the  firm  of  Clark  &  Rich- 
ardson,  bankers,  as  shown  by  the  general  ledger  balance 
sheet  of  date  December  28,  1888,  copied  into  the  assign- 
ment, in  which  was  included  an  item  of  "  bills  receivable, 
$95,100.46,"  and  which  statement  or  balance  sheet  and  said 
assignment  was  declared  to  include,  among  other  things,  the 
bills  and  accounts  receivable  of  said  firm  as  well  as  all  other 
items  of  said  statement,  and  also  any  and  all  judgments,  liens 
or  old  debts  of  said  firm  against  any  and  all  parties  whom- 
soever. In  the  same  instrument  Clark  assumed  and  agreed 
to  pay  all  deposits  and  liabilities  of  the  firm  as  shown  by 
said  statement,  no  other  indebtedness  being  known  to  exist 
against  the  firm  except  the  taxes  of  1888,  which  were  also 
to  be  paid  by  Clark.  The  testimony  of  Charles  E.  Clark 
was  that  the  firm  of  Clark  &  Richardson  consisted  of 
Stephen  A.  Clark  and  Norman  B.  Richardson;  that  it  was 
dissolved  by  this  sale  and  assignment  December  31,  1888; 
that  the  notes  in  question  were  assets  of  tlie  firm,  and  among 
the  items  making  up  the  $95,100.46  in  the  bill  of  sale  or 
assignment  marked  bills  receivable,  as  collateral  securitj^  for 
a  debt  of  W,  L.  Gale;  that  thev  were  delivered  with  the 
other  assets  of  the  firm  to  Stephen  A.  Clark  as  his  property, 
and  tliat  the  consideration  named  in  the  bill  of  sale  was  fully 
paid  by  Clark.  The  defendant  offered  no  evidence,  but  at 
the  close  of  plaintiff's  evidence  moved  the  court  to  direct  the 
jury  to  find  a  verdict  for  the  defendant.  This  motion  was 
sustained  by  the  court,  and  the  jury  were  directed  to  return 
a  verdict  for  defendant,  which  they  accordingly  did,  and  the 
court,  after  overruling  a  motion  for  a  new  trial,  rendered 
judgment  against  the  plaintiff  for  costs. 
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It  is  contended  on  the  part  of  api>ellant  that  the  evidence 
introduced  as  above  stated  and  before  the  jury,  entitled  him 
to  a  verdict  and  judgment  for  the  amount  due  on  the  notes, 
and  that  the  action  of  the  court  in  directing  a  verdict  for 
defendant,  overruling  the  motion  for  a  new  trial  and  enter- 
ing judgment  on  the  verdict,  was  wrongful"  and  without 
authority.  On  the  other  hand,  such  action  is  sought  to  be 
sustained  on  the  followin<r  rounds: 

First.  That  the  signature  of  Xorman  B.  Richardson  to  the 
note  had  not  been  proven. 

Second.  That  the  Countv  Court,  and  the  Circuit  Court  on 
appeal,  had  no  jurisdiction  and  no  power  to  act  judicially 
on  the  claim. 

Third.  That  it  was  to  be  presumed  that  tlie  indebtedness 
of  Richardson  to  the  finn  v>"as  settled  in  the  sale  and  trans- 
fer of  his  interest  to  Clark,  and  therefore  the  notes  had  been 
paid  in  that  way. 

When  the  notes  were  offered  in  evidence  they  were 
objected  to  on  the  ground  that  they  were  not  ])roven  as 
required  by  law,  but  tlie  objection  was  overrule<l  and  defend- 
ant excepted,  and  the  notes  were  admitted  and  read  in  evi- 
dence. It  is  now  urged  that  the  court  was  wrong  in  admit- 
ting them,  and  that  they  were  not  evidence,  because  of  a 
neglect  to  prove  the  signature  of  Nonnan  B.  Richardson,  in 
accordance  with  Rev.  Stat.,  Chap.  3,  Sec.  65,  relating  to 
administration  of  estates,  requiring  proof  of  handwriting, 
and  therefore  the  court  was  right  in  directing  a  verdict  for 
defendant. 

After  the  notes  were  admitteil  and  read  in  evidence,  there 
was  no  motion  made  to  strike  them  out,  nor  were  they 
stricken  out  or  withdrawn  from  the  jury.  The  motion  to 
direct  a  verdict  for  defendant  was  general,  and  did  not 
assign  any  reason  or  raise  any  question  about  the  proof  of 
the  notes  for  the  action  of  the  court.  It  called  upon  the 
court  to  direct  a  verdict  for  defendant,  upon  the  testi- 
mony and  evidence  on  the  part  of  the  plaintiflf  before  the 
jury.  The  notes  were  before  the  jury  as  evidence,  and  it 
was  upon  the  evidence  before  them,  which  was  equally  before 
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the  court,  in  passing  on  the  evidence,  that  a  verdict  for  the 
defendant  was  ordered.  If  the  court  became  satisfied  that 
an  erroneous  ruling  had  been  made  in  the  admission  of  the 
notes,  the  only  course  open  for  the  correction  of  the  error 
was  to  strike  out  or  withdraw  the  evidence.  If  that  had 
been  done,  the  objection  was  of  a  nature  to  be  supplied  by- 
proof,  and  plaintiff  might  have  chosen  to  supply  the  proof, 
and  thereby  obviate  the  objection,  or  he  might  have  pre- 
served his  rights  by  an  exception.  The  only  ruling  in  the 
record  concerning  the  notes,  is  the  overruling  of  defendant's 
objection,  to  which  he  excepted,  and  there  is  nothing  in  the 
record  to  indicate  that  the  opinion  of  the  court  in  that  regard 
was  subsequently  changed.  The  evidence  should  not  be 
left  in  the  case  and  the  jury  be  directed  to  render  a 
verdict  against  it,  nor  should  the  court  act  upon  a  conclusion 
that  a  ruling  was  erroneous,  without  setting  aside  the  ruling 
in  some  way,  so  as  to  give  an  opportunity  to  preserve  rights. 
Fort  Dearborn  Lodge  v.  Klein,  115  111  177. 

The  claim  that  the  County  Court  had  no  jurisdiction  of 
the  subject-matter  of  the  litigation  is  placed  on  the  ground 
that  the  liability  arose  out  of  a  partnership,  and  that  the 
litigation  involved  an  adjustment  of  account  between  part- 
ners. If  this  were  true  it  would  not  justify  the  court  in 
directing  a  verdict  for  the  defendant  and  entering  a  judg- 
ment, but  the  proceeding  should  have  been  dismissed.  To 
direct  a  verdict  for  defendant  was  not  a  disclaimer  of  juris- 
diction, but  an  exercise  of  it.  The  question  of  jurisdiction 
of  the  court  was  not  among  the  issues  to  be  found  by  the 
jury  under  the  direction  of  the  court.  The  issues  submitted 
to  them  were  on  the  merits  of  the  case,  and  a  direction  to 
find  those  issues  for  defendant  was  an  exercise  of  jurisdic- 
tion over  the  subject-matter  of  the  claim.  But  nothing 
had  appeared  to  show  that  the  court  did  not  have  jurisdic- 
tion. There  had  been  no  evidence  of  any  unsettled  partner- 
ship account  to  be  adjusted  between  the  former  partners. 
The  only  matter  calling  for  judicial  action  was  the  question 
of  liability  on  this  claim.  All  that  was  to  be  settled  was 
whether  the  edtate  of  Norman  B.  Eichardson  was  liable  for 
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the  payment  of  the  notes.  Clark  and  Kichardson  had  a  right 
to  agree  upon  the  value  of  Eichardson's  interest,  and  when 
they  agreed  and  Clark  bought  and  paid  for  that  interest,  an 
account  between  them  as  partners  for  the  same  purpose  and 
to  the  same  end  as  tlieir  agreement  was  rendered  unneces- 
sary. The  sale  and  assignment  by  Richardson  of  all  his  in- 
terest in  the  firm  to  Clark,  ojjerated  at  once  as  a  withdrawal 
by  Kichardson  and  a  dissolution  of  the  firm  on  December 
31,  1888,  and  left  no  unadjusted  account  between  the  par- 
ties as  partners,  but  their  rights  were  afterward  governed 
by  the  tenns  of  their  agreement,  which  adjusted  their  in- 
terest and  left  nothing  concerning  wiiich  the  court  was 
called  upon  to  take  an  account.  Edens  v.  Williams,  36  111. 
252;  McCall  v.  Moss,  112  111.  493;  Parsons  on  Partnership, 
400,  611.  Jfor  was  the  Count}''  Court  deprived  of  jurisdic- 
tion by  the  question  whether  the  assignment  by  Kichardson 
was  sufficient  in  law  or  onl}''  in  equity.  By  the  assignment 
Clark  became  the  beneficial  owner  of  the  assets  of  the  firm, 
and  if  the  notes  were  embraced  within  the  terms  of  the 
assignment,  he  might  present  the  claim  and  have  it  adjudi- 
cated in  the  Countv  Court.  In  the  allowance  of  claims 
against  estates,  the  County  Court  exercises  equitable  juris- 
diction, and  is  not  limited  to  the  technical  legal  rights  of 
parties;  it  may  disregard  mere  arbitrary  forms  of  pro- 
cedure and  look  to  the  substantial  rights  of  the  parties; 
Clark  could  proceed  in  the  County  Court  in  his  own  name. 
Dixon  V.  Bucll,  21  111.  203;  Hurd  v.  Slaten,  43  111.  348. 

It  is  next  claimed  that  the  direction  of  the  court  to  find 
for  the  defendant  w^as  correct,  because  there  was  a  presump- 
tion of  law  that  the  indebtedness  of  Kichardson  represented 
by  these  notes  to  the  firm  was  taken  into  account  in  the  sale 
to  Clark  as  an  item  in  Kichardson's  account  as  a  partner  and 
charged  to  him  and  thereby  paid.  In  other  words,  that  the 
law  presumed  that  the  $18,000  paid  to  Kichardson  was  the 
estimated  value  of  his  interest  in  the  firm  after  deducting 
the  amount  of  the  notes  as  a  charge  against  him  in  favor  of 
the  firm  on  the  partnership  account.  Wherever  a  presump- 
tion of  the  nature  stated  arises,  it  relates  to  matters  of 
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account  either  debit  op  credit,  and  whether  represented  by 
instrument  in  writing  or  otherwise,  which  exist  at  the  time 
of  the  sale  between  the  partners  and  the  firm  in  their  rela- 
tions as  members  of  the  firm.    A  debt  due  from  Richardson 
alone  to  the  firm  would  be  regarded  merely  as  an  item  in 
the  account  between  the  partners,  because  it  would  not  be 
known  until  a  settlement  whether  he  would  owe  the  firm 
anything  or  not.    As  to  a  debt  which  would  be  so  regarded, 
a  presumption  might  arise  that,  being  merely  an  item  in  the 
partnership  account,  it  was  settled  by  a  sale  which  settled 
such  account;  but  even  then  the  presumption  would  not  be 
concj-usive  in  its  nature,  and  the  parties  might  show  that  such 
was  not  the  fact.    In  the  cases  on  that  subject,  it  is  usually 
stated  that  the  presumption  is  that  the  account  of  the  retir- 
ing partner  was  adjusted  in  ascertaining  the  value  of  his  in- 
terest, in  the  absence  of  anything  to  show  the  contrary,  or 
that  such  will  be  the  presumption  until  the  contrary  appears. 
In  K"orman  v.  Huddleston,  64  111.  11,  the  court,  being  unable 
to  reach  any  conclusion  as  to  the  merits,  expressed  the  opin- 
ion that  in  such  case  resort  might  be  had  to  the  inferences 
drawn  from  the  sale.     The  inference  to  be  drawn  was  there 
stated  to  be  that  all  former  accounts  were  to  be  considered 
as  settled,  or  at  least  as  merged  in  the  new  bargain.     In 
Jones  V.  Bliss,  45  lU.  143,  there  had  been  an  assignment  by 
one  partner  to  the  other  of  all  the  assets  of  the  firm,  among 
which  book  accounts  and  choses  in  action  were  especially 
enumerated,  and  the  court  held  that  a  book  account  against 
the  retiring  partner  was  not  to  be  excepted  by  implication 
from  the  language  of  the  assignment  by  which  in  terms  it 
was  covered.     In  that  case  the  presumption  was  considered 
to  be  overcome  by  the  language  used  in  the  assignment.     In 
this  case  the  assignment  conveyed  to  Clark  all  the  interest 
of  Richardson  in  the  assets  of  the  firm,  as  shown  by  the 
general  ledger  balance  sheet,  especially  enumerating  bills 
receivable   amounting  to  $95,100.46,  and  again  expressly 
including  the  bills  and  accounts  receivable  of  the  firm  as  well 
as  all  other  items  of  the  statement. 

The  evidence  was  that  these  notes  were  assets  of  the  firm 
within  the  terms  of  the  assignment;  that  they  were  collateral 
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security  for  notes  of  W.  L.  Gale  of  like  amount  embraced  in 
the  list  of  bills  receivable  which  went  to  make  up  the  amount 
of  assets  of  that  kind  especially  enumerated  in  the  assign- 
ment, and  that  thev  were  turned  over  with  the  other  assets 
to  Clark.    There  was  nothing  in  the  evidence  to  exempt  the 
notes  from  tlie  operation  of  the  assignment,  and  in  view  of 
the  evidence  the  court  would  not  be  justified  in  directing  a 
verdict  for  defendant  on  the  strength  of  any  legal  presump- 
tion.    But  we  think  that  there  is  no  presumption  of  law  that 
the  liability  of  Richardson  on  these  notes  was  extinguished 
by  his  sale  to  Chirk.     It  is  not  upon  any  theory  of  release 
of  liability  of  a  retiring  partner  or  release  of  right  of  acjtion 
against  him,  that  debts  due  from  him  to  the  firm  may  be 
presumed  to  be  settled,  and  it  is  not  so*  claimed.    Xo  pre- 
sumption of  that  kind  could  arise  from  the  mere  fact  of  a 
sale,  but  the  presumption  that  arises  in  the  absence  of  any- 
thing to  show  the  contrary,  is  that  in  the  valuation  upon 
which  the  sale  is  based  the  debt  of  the  selling  partner  is 
taken  into  account  and  charged  to  him,  and  the  value  of  his 
interest  is  therebv  reduced  to  that  extent,  so  that  the  debt 
is  actually  paid  in  that  way.     Being  merely  an  item  in  the 
account  which  he  may  or  may  not  owe,  depending  upon  the 
state  of  the  whole  account,  there  is  a  presumption  when 
there  is  a  settlement,  that  the  debt  was  ch-arged  to  the  debtor 
partner  as  an  item  in  the  accounting.    In  this  case  the  esti- 
mate made  and  agreed  upon  by  the  partners  of  the  value  of 
Richardson's  interest,  merely  obviated  the   taking  of  an 
account,  and  if  the  liability  of  Richardson  was  extinguished 
it  was  because  of  a  presumption  that  the  notes  were  actually 
paid  to  the  firm  in  the  manner  indicated.     These  notes  were 
the  notes  of  both  Gale  and  Richardson,  and  thev  were  col- 
lateral  to  individual  notes  of  Gale  and  not  mere  items  in 
Richardson's  account  as  a  partner.    The  liability  of  Gale 
was  not  dependent  in  any  degree  upon  a  settlement  of  part- 
nership accounts.     Gale  was  the  principal  debtor  and  his 
liability  was  absolute.     It  was  definitely  known  just  how 
much  he  owed  the  firm  before  any  account  should  be  taken, 
and  it  is  clear,  we  think,  that  his  debt  was  not  paid,  and 
that  it  was  not  so  understood  or  intended.    It  seeins  to  be 
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adraitted  that  the  individual  notes  of  Gale  to  which  these 
notes  are  collateral,  belong  to  Clark,  and  that  these  notes 
also  belong  to  him  so  far  as  Gale's  liability  is  concerned,  and 
that  if  Gale  should  pay  the  amount  of  the  debt  Clark  would 
be  entitled  to  the  money,  or  that  he  might  collect  it  from 
Gale  if  he  could;  and  this  is  doubtless  all  true,  for  it  is 
plainly  shown  that  the  debt  to  the  firm  was  transferred  to 
Clark;  but  if  the  presumption  insisted  upon  should  prevail, 
Richardson  w^ould  be  entitled  to  the  money  if  paid  or  col- 
lected, because  he  had  settled  the  debt.  If  the  debt  was 
settled  by  Eichardson,  he  would  have  been  entitled  to  re- 
ceive these  notes,  and  the  notes  of  Gale  to  which  they 
were  collateral,  and  they  should  have  been  delivered  to 
him  instead  of  being  turned  over  by  him  to  Clark.  If 
the  presumption  would  hold,  and  Gale  should  be  sued  by 
Clark,  he  could  successfully  plead  that  the  debt  had  been 
paid  by  Eichardson  by  being  included  as  an  item  in  his  ac- 
count and  charged  to  him.  This  would  be  to  override  by 
means  of  a  presumption  the  agreement  of  the  parties,  in 
which  Gale's  notes  were  enumerated  among  the  bills  receiv- 
able, and  under  which  they  and  the  collateral  notes  were 
turned  over  to  Clark.  We  think  that  there  was  no  presump- 
tion arising  from  the  fact  of  the  sale  that  Eichardson  settled 
and  paid  the  debt  which  the  notes  were  given  to  secure. 

None  of  the  reasons  suggested  would,  in  our  judgment, 
authorize  us  to  approve  the  direction  to  find  for  the  de- 
fendant. The  judgment  will  be  reversed  and  the  cause 
remandc4.  Reversed  and  remanded. 


Mathias  p.  Schuster  ~45~48i 

71    q54 

-     James  W.  Martin.  -22-i22 

Heal  Estate— Exchange  of— Dismissal  of  Broker— Negotiations  Pend- 
ifig — W?ien  Broker  Entitled  to  Commissions. 

Where  a  real  estate  owner  has  engaged  a  broker  to  sell  or  exchange 
proi)erty  for  him,  and  afterward,  while  negotiations  entered  into  by  the 
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broker  are  pending,  attempts  to  discharge  the  broker,  and  then  himself 
completes  the  negotiations  and  disposes  of  his  property  on  substantially 
the  terms  submitted  to  the  broker,  the  broker  can  not  tlius  be  deprived  of 
his  commissions. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon 
DoKRANCE  DiBELL,  Judgc,  presiding. 

Mr.  Egbert  Phelps,  for  appellant. 

Messrs.  IIiggins  &  Akin,  for  appellee. 

Mr.  Justice  Cartwkight.  This  suit  was  commenoe<l  hx 
appellant  against  aj)pellee  before  a  justice  of  the  jx^acc,  to 
recover  for  services  rendered  api>ellee  as  a  broker  in  an 
exchange  of  real  estate  between  api)ellee  and  one  Fuchs. 
Appellant  recovered  judgment  before,  the  justice,  and  on 
appeal  to  the  Circuit  Court,  there  was  a  trial  by  the  court 
without  a  jury,  resulting  in  a  finding  and  judgment  for 
appellee.  The  evidence  showed  that  Fuchs  had  called  on 
appellee  in  February,  1800,  concerning  the  purchase  of 
appellee's  house  and  lot  in  Joliet,  but  was  told  by  ap])ellee 
that  it  was  not  for  sale  and  would  not  be  until  after  the 
death  of  his  wife,  which  was  then  expected,  after  which  it 
would  be  for  sale  and  that  Fuchs  would  then  have  a  chance 
Avith  others.  There  was  no  negotiation  at  that  time,  nor 
were  any  terms  talked  of.  The  pro])erty  was  not  then  for 
sale,  and  the  matter  was  dropped  entirely  by  both  parties. 
Appellee's  wife  died  May  10,  1890,  and  about  the  last  of 
that  month,  appellee  employed  a]>pellant  Jis  a  hroker  to 
make  a  sale  or  exchange  of  the  pro|:)erty.  Fuchs  was  nameJ 
between  them  as  the  ])erson  likely  to  take  the  pro])erty  by 
exchanging  some  land  in  the  trade.  Appellant  testifie<l 
that  a])pellee  stated  about  81,^00  as  the  amount  of  money 
that  he  would  take  f  or  the  proi>erty  in  addition  to  the  eighty 
acres  of  Fuchs,  and  that  ap|)ellant  was  to  have  $75  if  a 
trade  was  made,  but  that  after  going  over  the  eighty  acres 
and  examining  it,  appellee  said  that  he  thought  he  ought  to 
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have  $2,000  in  money,  and  if  a  trade  was  made  on  that  basis 
he  would  pay  appellant  SIOO.  Appellee  testified  that  the 
agreement  as  to  commissions  was,  that  if  appellant  sold  the 
property  for  $5,000  cash,  the  commission  was  to  be  $75;  that 
the  amount  of  money  to  be  secured  in  a  trade  with  Fuchs 
was  $2,000,  and  that  if  appellant  effected  a  trade  on  that 
basis  the  commission  was  to  be  $100.  Appellant  opened 
negotiations  with  Fuchs  which  were  continued  through 
appellant  until  about  June  10th,  and  after  that  were  carried 
on  directly  between  appellee  and  Fuchs  until  June  20th, 
when  the  negotiations  were  closed  and  an  exchange  was 
eifected.  The  deeds  were  finally  exchanged  August  1,  1890, 
and  the  basis  of  the  trade  was  the  exchange  of  land,  the 
payment  of  $1,800  cash  by  Fuchs,  and  the  hay  crop  cut  that 
year,  which  Fuchs  testified  that  he  could  have  got  $200  for, 
and  which  apiDellee  afterward  sold  for  $140.  Appellee  tes- 
tified that  he  discharged  appellant  from  further  employment 
about  June  10th,  on  being  informed  by  appellant  that  he 
could  not  get  $2,000  in  money  in  the  trade,  and  this  appellant 
in  his  testimony  denied.  However  that  may  be,  the  evi- 
dence shows  that  although  appellant  had  not  brought  the 
parties  to  an  agreement,  the  negotiations  were  still  pending 
and  there  had  been  no  ultimatum  from  Fuchs.  The  neffo- 
tiation  pending  went  right  fdong  to  a  completion  in  about 
ten  'days.  If,  as  appellee  says,  he  told  appellant  that 
he  was  discharged,  he  simply  took  the  management  of 
the  negotiation  out  of  appsUant's  hands,  and  taking  all 
the  benefit  of  the  services  rendered,  continued  the  negotia- 
tion and*  in  a  few  days  closed  it  up  on  substantially  the 
terms  proposed.  It  is  not  questioned  that  if  there  had 
been  a  failure  of  appellant  and  the  deal  had  been  abandoned, 
appellee  might  have  opened  a  negotiation  himself  without 
liability  to  appellant;  but  here  the  negotiation  was  not 
closed  or  suspended,  and  we  think  the  evidence  shows  that 
the  trade  made  resulted  from  the  negotiation  opened  by 
appellant.  The  trade  was  finally  consummated  on  substan- 
tially the  same  terms  fixed  for  appellant,  appellee  taking 
some  property  in  place  of  a  minor  portion  of  the  money. 
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The  making  of  the  exchange  by  appellee  himself  under  these 
circumstances  should  not  deprive  appellant  of  remuneration 
for  his  services.  McConaughy  v.  Mahannah,  28  111.  App. 
169. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Kankakee  Electric  Railway  Company 

V. 

Hiram  AVhittemore. 

street  Railways — ITorHe  KiUedby  Electridty-^Action  Against  Electric 
Railway  Company  to  Recover  Damages  Therefor — Alleged  Negligence  oj 
Defendant*  s  Employes^Evidence. 

1.  In  an  action  brougjit  against  an  electric  street  railway  company 
to  recover  damages  for  the  death  of  a  horse  which  was  killed  through 
the  knocking  upon  him  by  a  trolley  pole  of  one  of  defendant's  care,  of  a 
telephone  wire  whicli,  in  faUing,  touched  the  company's  wire  and  com- 
pleted a  circuit,  field,  that  the  evidence  justified  the  finding^that  defend- 
ant's servants  were  negligent,  and  that  plaintiffs  servant  in  chaige  of 
his  horse  was  not  negligent. 

3.  Evidence  tending  to  show  that  the  telephone  wire  was  negligently 
left  in  its  position  by  the  telephone  company  or  the  city  was  properly 
rejected,  tliis  being  foreign  to  the  question  of  defendant's  negligence. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  C.  K.  Starr,  Judge,  presiding. 

Mr.  D.  H.  Paddock,  for  appellant. 

Mr,  William  Potter,  for  appellee. 

Mb.  Justice  Lacet.  The  appellant  constructed  an  elec- 
tric railway  in  the  streets  of  Kankakee  city,  under  a  fran- 
chise under  the  city  corporation,  granted  in  July,  1S91.  The 
cars  were  operated  by  what  is  known  as  the  trolley  wire 
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system,  or  overhanging  wire  and  trolley  pole  system.  Ap- 
pellee is  a  grocer  in  the  city  of  Kankakee,  having  his  store 
on  the  south  side  of  Court  street,  and  the  east  side  of  Dear- 
born avenue,  at  the  corner.  Court  street  runs  from  east  to 
west,  and  Dearborn  avenue  runs  from  north  to  south,  cross- 
ing each  other  at  right  angles.  Schuyler  avenue  is  the  next 
avenue  west  of  Dearborn,  and  distant  330  feet.  At  the 
point  where  Court  street  crosses  Dearborn  avenue,  reaching 
from  the  corner  on  the  west  side  of  Dearborn  avenue  and 
the  south  side  of  Court  street,  and  running  diagonally  north 
and  across  Court  street  to  the  east  side  of  Dearborn  avenue  and 
north  side  of  Court  street,  was  stretched  a  telephone  wire, 
about  eighteen  inches  above  the  trolley  wire  and  diagonally 
across  it,  which  telephone  wire  had  been  there  several  years, 
and  had  been,  prior  to  the  time  of  the  accident  which  is  the 
cause  of  this  action,  for  a  year  and  a  half  not  in  use,  but 
what  is  called  a  dead  wire. 

The  declaration  charges,  in  three  separate  counts,  that 
appellant  was  propelling  cars  on  its  railway  along  Court 
street  by  means  of  trolley  wires  and  trolley  poles,  and  that 
appellee  was  the  owner  of  a  mare,  and  there  was  running 
across  the  said  Court  street,  over  the  electric  wire  and  close 
thereto,  a  certain  other  wire,  which  had  there  remained  a 
long  time,  etc.,  and  might  and  could  be  easily  seen  by  the 
servant  of  the  defendant  engaged  in  operating  the  said  cars ; 
that  appellee's  servant  w^as  driving  his  horse  in  said  street 
with  due  care  on  his  part,  when  a  car  of  appellant,  by  its 
servant,  carelessly  and  negligently  pennitted  the  trolley  wire 
pole  connected  with  said  car  to  come  in  contact  with  the 
wire  run  off  and  across  the  said  electric  wire,  broke  the  same, 
knocked  it  onto  the  electric  wire,  and  thus  against  the  horse 
of  the  appellee,  w^hich  said  wire  became  charged  with  elec- 
tricity and  then  and  there  killed  the  said  horse.  The  sec- 
ond charges  the  manner  of  killing  the  horse  in  respect  to 
the  manner  of  contact  of  the  horse  with  the  telephone  wire; 
that  the  troUey  pole,  on  account  of  carelessness  of  appel- 
lant's servant  driving  the  car,  struck  the  said  wire  onto  the 
electric  wire  of  appellant,  and  then  against  the  horse  of 
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appellee,  and  by  means  thereof,  killed  the  horse.  The  thiid 
count  charges  that  appellant,  while  running  its  car  negli- 
gently and  carelessly,  managed  the  same  so  that  a  certain 

[  wire,  charged  with  great  electric  power,  was  thrown  against 

f  appellee's  horse,  which  was  killed. 

There  was  a  plea  of  not  guilty  and  trial  by  jury,  and  ver- 
dict for  api>cllee  for  $180,  upon  which  judgment  was  ren- 
dered.    From  such  judgment  tjiis  appeal  is  taken. 

The  errors  assigned  are  that  the  verdict  is  against  the 
weight  of  the  evidence,  that  the  court  excluded  pro{)er  evi- 
dence on  part  of  apj)ellant  and  also  refused  to  give  pi-oper 
instructions  oflfered  by  a])pellant.  The  point  of  attack  on 
the  evidence  is  that  it  failed  to  show  anv  neo^liorence  on  the 
part  of  appellant's  servant  and  that  it  showed  negligence  on 
the  part  of  ap])ellee's  servant  driving  the  horse.  Therefore 
we  will  only  notice  the  evidence  so  far  as  it  bears  on  those 
points.  It  ai)i>eai*s  that  the  trolley  pole  is  operated  by  a  rope 
or  cord  and  can  be  lowered  or  raised  by  it  at  the  will  of  the 
operator  or  conductor,  and  it  is  liable  to  get  off  the  trolley 
wire,  from  which  it  communicates  the  electric  power  to  the 
propelling  apparatus  or  engine  of  the  car,  and  it  will  then 
^y  up  and  stand  straight  up  at  the  point  where  this  tele- 
phone wire  crosses  the  trolley  wire  as  much  as  five  feet,  if  not 
controlled;  this  would  put  it  two  or  three  feet  above  the 
telephone  wire,  when  standing  in  that  position.  "We  think  it 
quite  clearly  appears  from  the  evidence  of  Ilatch,  Ilalsey, 
Bonfield  and  Laf ord,  sworn  for  appellee,  that  on  the  day  of 
the  accident  this  trolley  pole  got  off  of  the  trolley  wire  east 
of  Dearborn  street,  and  a  short  distance  east  of  the  telephone 
wire,  when  it  crossed  the  trolley  wire  and  flew  up  above  the 
telephone  wire,  and  the  car  passing  along  we^erly,  the  force 
of  the  trolley  pole  tore  the  telephone  wire  loose  from  the 
pole  to  which  it  was  attached,  at  the  corner  near  Fries'  dnig 
store,  on  the  south  side  of  Court  street;  that  the  wire  fell 
down  at  that  end,  and  being  still  attached  at  the  other  side 
of  the  street,  on  the  north,  at  Orr's  store  it  fell  down  to  the 
ground  at  the  south  end,  and  resting  on  the  trolley  wire  m 
the  center  of  the  street,  and  the  broken  end  on  one  of  the 
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rails  of  the  track,  formed  a  complete  circuit  of  electricity,  and 
the  wire  formed  a  kind  of  a  loop  in  the  street.  Within 
a  very  short  time  after  the  car  passed  by,  a  boy  by  the  name 
of  Klitz,  who  was,  at  the  time,  driving  the  horse  of  appel- 
lee attached  to  his  delivery  wagon,  attempted  to  cross  the 
street  at  this  point,  and  not  observing  this  telephone  wire  his 
horse  ran  over  it,  and  was  instantly  killed  by  the  electric 
current  passing  through  the  wire.  While  the  manner  of  the 
accident  is  not  pi^cisely  stkted  in  the  declaration,  we  think 
that  the  allegations  of  the  second  and  third  counts  are 
general  enough  so  that  there  is  no  variance. 

It  is  true  that  Hufifman,  the  conductor  of  the  car  at  the 
time  of  the  accident,  denies  that  the  trolley  pole  struck  the 
telephone  wire,  and  testified  that  he  was  on  the  back  end  of 
the  car  at  the  time  he  passed  down  the  street  west  along 
Court  street,  and  had  hold  of  the  rope  attached  to  the  pole 
all  the  way  down  the  street;  and  he  sa^^s  when  the  pole  gets 
out  of  position  it  pulls  a  heavy  weight  on  the  rope,  and  you 
feel  a  jerk,  so  he  knew  the  trolley  pole  was  not  off.  The 
trolley  pole,  he  says,  got  off  the  wire  the  first  time  just  east 
of  Schuyler  avenue;  that  would  be  west  of  this  telephone 
Avire  a  block  off.  There  is  a  grade  down  past  Dearborn  and 
Schuyler  avenues  to  the  west,  where  the  car  will  run  byits 
own  weight  without  any  propelling  power.  But  we  think 
the  jury  was  fully  justified  in  giving  credence  to  appellee's 
witnesses  and  rejecting  the  evidence  of  Huffman.  If  the 
point  then  was  established  according  to  the  contention  of 
appellee  that  this  pole  was  allowed  to  remain  off  in  so  dan- 
gerous a  place  as  where  the  telephone  wire  crossed  the  trolley 
wire  and  allowed  to  knock  that  wire  loose  unobserved,  it 
would  appear  to  have  been  an  act  of  negligence  on  the  part 
of  the  conductor,  for  which  the  appellant  was  responsible. 
The  presence  and  position  of  this  telephone  wire  must  have 
been  well  known  to  appellant,  as  it  was  in  plain  view,  and  it 
must  have  been  known  if  the  trolley  pole  should  be  allowed 
to  be  loose  at  that  point  while  the  car  was  being  run,  that 
there  was  great  danger  of  breaking  loose  the  telej)hone  wire, 
and  its  dropping  down  as  it  did,  and  the  great  consequent 
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danger  of  some  one  getting  against  it.  Under  the  circum- 
stances we  think  the  jury  was  amply  justified  in  finding  neg- 
ligence, as  charged  in  the  declaration.  The  circumstance  of 
the  driver  of  appellant's  horse  not  seeing  the  wire  on  the 
occasion  was  not  remarkable,  and  we  think  that  the  jury 
was  also  justified  in  finding  for  appellee  that  his  servant  was 
in  the  exercise  of  care. 

The  rejection  of  the  appellant's  evidence  oflPered  by  it  to 
show  that  the  city  of  Kankakee  or  the  telephone  eompany 
were  negligent  in  leaving  the  telephone  Avire  suspended 
in  the  manner  it  was  and  that  appellant  had  no  right  to 
remove  it,  was  not  error.  Keither  was  it  error  in  the  court 
below  refusing  the  appellant's  instructions  on  the  same 
point.  These  were  matters  entirely  foreign  to  the  issue 
being  tried,  i.  d.,  whether  appellant  was  or  was  not  guilty  of 
negligence  in  operating  its  cars  and  in  knocking  down  the 
telephone  wire  and  leaving  it  in  so  dangerous  a  position.  If 
the  wire  was  dangerous  in  the  position  it  was  in,  on  account 
of  the  liability  of  being  knocked  down  by  the  trolley  pole 
attached  to  the  passing  cars  of  appellant,  it  was  required  to 
use  corresponding  care  to  avoid  accident. 

The  judgment  of  the  court  below  is  affirmed. 

Judgiaent  affii^med. 


Guy  Stapp,  Receiver, 

V. 

James  F.  Owens  et  al. 


Former  Adjudication—This  Court— Effect  of. 

A  former  order  or  decree  of  this  court  in  a  cause  is,  unless  it  is  reversed 
by  the  Supreme  Court,  final  and  conclusive  of  the  rights  of  the  parties, 
and  the  questions  therein  determined  can  not  be  again  litigated  by  tak- 
ing an  appeal  from  the  decree  of  the  lower  court  carrying  that  decree 
into  eff^t. 

[Opinion  filed  December  12,  1892.] 
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In  error  to  the  Circuit  Court  of  Warren  County;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Kirkpatrick  &  Alexander,  and  E.  J.  Grier,  for 
plaintiff  in -error. 

Messrs.  Porter  &  McDill,  for  defendant  in  error. 

Mr.  Justice  Cartwright.  Defendants  in  error  com- 
menced suit  by  filing  their  bill  in  equity  against  plaintiff  in 
error  for  the  cancellation  and  surrender  of  certain  notes  held 
by  plaintiff  in  error  as  receiver  of  the  First  National  Bank 
of  Monmouth,  Illinois,  and  to  cancel  an  alleged  liability  to 
the  bank  on  account  of  overdrafts,  and  for  a  decree  against 
the  assets  of  the  bank  for  a  balance  claimed  to  be  due  to 
defendants  in  error.  Plaintiff  in  error  answered  the  bill  and 
riled  his  cross-bill  for  the  foreclosure  of  a  mortgage  held  by 
him  against  defendants  in  error,  which  cross-bill  was  duly 
answered.  Replications  having  been  filed,  the  cause  was 
heard  upon  the  pleadings  and  evidence,  and  a  final  decree 
was  entered  therein.  Defendants  in  error  sued  out  a  writ 
of  error  from  this  court  to  reverse  that  decree.  This  court 
reversed  the  decree  and  remanded  the  •  cause  to  the  Circuit 
Court  with  directions  to  proceed  in  accordance  with  the  de- 
cision of  this  court,  which  required  the  dismissal  of  the  cross- 
bill of  plaintiff  in  error  for  want  of  equity  and  the  granting 
of  the  relief  to  defendant  in  error;  sought  by  the  original 
bill,  in  the  particular  manner  specified  by  this  court.  It 
then  became  the  duty  of  the  Circuit  Court  to  enter  a  decree 
in  accordance  with  that  decision,  which  was  a  full  de- 
termination of  the  rights  of  the  parties.  No  further  pro- 
ceedings could  be  had  in  the  Circuit  Court  except  to  carry 
into  effect  the  mandate  of  this  court.  Owens  v.  Stapp,  32 
III.  App-  653.  There  was  no  appeal  from  or  writ  of  error 
to  this  court,  but  the  case  was  duly  reinstated  in  the  Circuit 
Court,  and  the  mandate  of  this  court  was  carried  into  effect 
by  the  entry  of  a  decree  in  accordance  with  the  directions 
of  such  mandate.    This  writ  of  error  is  prosecuted  to  re- 
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verse  the  decree  so  entered.  The  former  order  and  decis- 
ion of  tliis  court  was  final,  and  not  having  been  reversed, 
is  Qonchisive  of  the  rights  of  the  parties,  which  cem  not  be 


again  litigated  in  this  manner. 


The  decree  will  be  affirmed. 

Decree  affirmed. 


Martha  Kemp   and  John  J.  Kemp,  who  sue,  etc., 

V. 

Robert  Moir. 

Mortgage— Bill  to  Foreclose— Error  in  Descinption, 

Upon  a  bill  to  foreclose  a  mortgage  on  real  estate  Hvbere  a  part  of  the 
land  was  descriljed  as  *'  the  east  side  of  the  southeast  quarter,"  etc.,  held, 
that  the  east  "  side  "  meant  the  east  half,  i.  e.,  eighty-  acres,  and  thattha 
court  eri'-ed  in  dtvreeing  the  sale  of  the  east  one  hundred  acres,  no  prayer 
for  reformation  having  been  contained  in  tlie  bill. 

[Opinion  filed  December  12,  1892.] 

In  error  to  the  Circuit  Court  of  Henderson  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Kirkpatriok  &  Alexander,  for  plaintiflfs  in  error. 

Messrs.  Sharp  &  Berry  Bros,  and  E.  U.  Overman,  for  de- 
fendant in  error. 

Mr.  Justice  Harker.  This  was  a  bill  to  foreclose  a 
mortgage  on  real  estate.  The  description  of  tlie  land  a3 
given  in  the  mortgage  is  as  follows : 

"  The  east  side  of  the  southeast  quarter  of  section  thirtv- 
three  (33);  the  east  half  of  the  northeast  quarter  of  section 
thirty-three  (33);  the  northwest  quarter  of  the  northeast 
quarter  of  section  thirty-three  (33);  the  east  half  of  the 
southwest  quarter  of  the  northeast  quarter  of  section  thirty- 
three  (33),  containing  two  hundred  and  forty -acres,  more  or 


Second  District — May  Term,  1892.  ,      491 

Kemp  V.  Moir. 

less,  all  lying  and  being  in  township  ten  north,  five  west,  in 
Henderson  County,  State  of  Illinois." 

The  bill  alleges  that  the  tract  first  described,  "  the  east 
side  of  tlie  southeast  qicarter^^  etc.,  was,  at  the  time  the  mort- 
gage was  executed  by  the  mortgagors  and  mortgagee, 
intended  to  be  and  include  one  hundred  acres  off  the  east 
side  of  the  southeast  quarter  of  section  thirty-three.  The 
bill  does  not  pray  for  a  reformation  of  the  mortgage ;  nor 
was  any  evidence  heard  as  to  any  mistake  in  the  descrip- 
tion, or  as  to  what  was  intended  by  the  parties  at  the  time 
it  was  executed.  Nevertheless,  the  court  decreed  a  sale  of 
'^  one  hundred  acres  off  the  east  sid^  of  the  southeast  quarter 
of  section  thirty-three^'*  with  the  other  tracts  described  in 
the  mortgage. 

The  decree  was  erroneous  in  that  it  directed  the  sale  of 
twenty  acres  more  land  than  was  described  in  the  mortgage. 
The  ^'east  side  of  the  southeast  quarter"  means  the  "east 
half  of  the  southeast  quarter."  It  described  eighty  acres 
of  land  instead  of  one  hundred  acres.  Chiniquy  v.  The 
People,  78  111.  570 ;  Winslow  v.  Cooper,  104  111.  235 ;  Hill  v 
Blackwelder,  113  111.  294.  To  entitle  the  defendant  in  error 
to  a  decree  for  the  sale  of  one  hundred  acres  off  th^  east 
side  of  the  southeast  quarter  of  section  thirty -three,  the  bill 
should  have  contained  in  proper  form  an  allegation  of  mis- 
take and  a  prayer  for  a  reformation  of  the  mortgage.  The 
decree  will  be  reversed  in  so  far  as  it  directs  a  sale  of  one 
hundred  acres  off  of  the  east  side  of  the  southeast  quarter 
of  section  thirty-three,  and  in  all  other  respects  affirmed ; 
and  the  cause  will  be  remanded  with  directions  to  correct 
the  decree  in  accordance  with  the  views  herein  expressed, 
L  (?.,  by  directing  a  sale  of  the  east  half  of  the  southeast 
quarter  of  section  thirty-three. 

Affirmed  injpart^  reversed  in  part. 
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W.  E.  Phelps 

V 

V. 

John  B.  Kandolph. 

Forcible  Entry  and  Detainer^Wliat  is  "Force" — Construdion  of 
Statute. 

1.  Where  the  o^vne^  of  the  paramount  title  takes  forcible  poeseasion 
of  his  own  land  when  it  is  in  the  peaceable  possession  of  another,  an 
action  of  forcible  entry  and  detainer  will  lie  against  him  in  favor  of  the 
party  so  dispossessed,  though  at  the  time  the  right  of  possession  was  in 
such  owner. 

2,  Defendant  in  the  absence  of  the  p  aintiff,  went  to  the  field,  the 
right  of  possession  of  which  was  in  question,  at  a  time  when  the  plaint- 
iff's servant  might  have  been  expected  to  be  present,  and  with  his  hired 
men  entered  the  field  through  the  gate,  drove  out  the  plaintiffs  stock, 
tore  down  his  racks,  fences,  etc. ,  and  upon  plaintiff's  return  stationed 
himself  at  the  gate  with  a  loaded  gun,  and  threatened  to  shoot  him  if  he 
entered  the  promises;  heidj  that  such  entry  was  by  "  force,"  such  as  is 
prohibited  by  the  statute. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Countv  Court  of  Peoria  Countr,  the 
Hon.  Samuel  D.  Wead,  Judge,  presiding. 

Messrs.  Charles  A.  Cornwell  and'  Winslow  Evaxs,  for 
api)ellant. 

Messrs.  Sheen  &  Lovett,  for  appellee. 

>  Mr.  Justice  Lacey.  This  was  a  suit  of  forcible  entry  ^^ 
detainer  by  appellee  against  appellant  to  recover  an  acre  and 
a  quarter  of  land  known  as  "  Phelps'  pasture,"  near  Elm' 
wood  in-  Peoria  Co.  The  evidence  tended  to  show  that  ap- 
pellee had  been  the  tenant  of  appellant  of  this  land  for  some 
five  years,  renting  it  from  year  to  year  for  three  years  pn^^ 
to  the  commencement  of  this  suit,  the  renting  being  fi^^ 
May  to  lifay,  the  last  year  of  the  holding  under  special  con- 
tract for  $100,  whereas  it  had  been  $75  per  annum  before 
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that.  In  Ifarch  prior  to  appellee  taking  possession  as  here- 
inafter mentioned,  he  gave  appellant  notice  to  quit  within 
five  days.  Appellee  met  appellant  and  claimed  to  have  rented 
the  pasture  till  the  3d  of  May,  as  appellee  had  paid  $100  for 
it  for  one  year,  till  May,  1891.  In  the  spring  of  1891  the  ap- 
pellee had  his  stock  in  the  pasture— thirty-nine  head  of  cattle 
and  seven  head  of  horses.  The  appellee  went  to  Chicago  with 
some  stufif,  leaving  his  stock  in  the  pasture,  which  were  being 
fed  corn  and  hay  twice  a  day.  He  had  been  gone  to  Chi- 
cago three  days;  there  was  in  the  pasture  a  feeding  rack  and 
two  troughs  and  one  rack  for  straw,  posts  set  in  the  ground 
with  a  rack  on  them.  In  the  absence  of  appellee,  appellant 
went  upon  the  premises  and  removed  all  appellee's  improve- 
ments, and  turned  out  his  stock  and  nailed  up  the  gate  and 
claimed  possession.  When  appellee  came  back  on  the  premises 
he  met  him  with  a  shot  gun  and  threatened  to  shoot  him  if  he 
attempted  to  regain  possession  of  the  pasture.  It  was  the 
8th  of  May  when  appellant  took  possession  of  the  pasture. 
At  the  time  appellant  took  possession  neither  appellee  nor 
his  agent  was  present.  When  appellee  went  to  Chicago  he 
left  his  servant,  George  Bemrose,  in  care  of  his  stock  and  the 
pasture  in  question;  but  the  appellant  drove  the  stock  out  of 
the  pasture  and  took  possession  against  the  will  of  the  agent, 
though  early  in  the  morning,  about  seven  o'clock,  before  the 
agent  and  servant  Bemrose  got  to  it.  The  jury  found  the 
appellant  guilty,  and  upon  overruling  motion  for  a  new  trial 
the  court  awarded  a  writ  of  possession  for  the  premises. 
From  this  judgment  this  appeal  is  taken. 

The  court  on  the  part  of  the  appellee  gave  in  substance 
the  following  instructions:  that  the  ownership  of  the  prop- 
erty was  not  in  controversy;  that  in  case  appellee  was  in  pos- 
session claiming  the  right  thereto  as  tenant  of  appellant,  the 
jury  should  find  that  he  was  entitled  to  retain  it  until  de- 
prived of  same  by  process  of  law  or  his  own  acts;  that  for- 
cible entry  did  not  necessarily  mean  the  acquiring  possession 
by  breach  of  the  peace;  that  the  taking  such  possession  by 
opening  a  gate  and  removing  cattle  or  other  stock  therefrom 
against  the  will  of  the  ©ne  occupying  such  property,  was  a 
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forcible  entrv  under  the  law:  that  not  even  the  owner  has  a 
right  to  take  forcible  possession  of  real  estate  from  the  pos- 
session of  another,  no  matter  how  justly  he  may  be  entitled 
to  it;  that  if  the  jury  believed  from  the  evidence  that  the 
defendant  forcibly  took  from  the  plaintiff  the  real  estate  in 
controversy  against  the  will  of  the  plaintiff,  then  it  should 
find  for  the  plaintiff.  The  giving  of  these  instructions  and 
refusing  certain  of  appellant's  instructions,  is  here  com- 
plained of  by  counsel  for  appellant. 

The  main  contention  of  the  appellant  is  that  he  acquired 
possession  of  the  premises  in  a  peaceable  manner  and  with- 
out force,  as  ho  might  do  under  the  statute.  The  main  con- 
troversy hero  is  as  to  what  is  meant  by  taking  possession  in 
a  peaceable  manner  and  without  force.  The  appellant  con- 
tends that  the  '\force  "  inhibited  by  statute  in  making  the 
entry  Avhere  there  is  a  right  of  possession,  is  actual  force, 
and  actual  force  is  such,  "  as  tends  to  or  amounts  to  a  breach 
of  the  peace."  And  the  Fort  Dearborn  Lodge  Co.  v.  Klein, 
115  111.  190,  is  referred  to  as  authority.  It  will  be  seen 
that  in  that  case  the  onlj  question  decided  was  'ha'  a  plea 
of  lihenun  tetiem-cntuni  w^as  a  good  plea  in  action  of  tx^- 
l>iissquareclai(ifurn  f/*e(/it,vrheTethe  plea,  in  addition  to  aver- 
ring title  in  the  defendant,  also  averred  that  he  obtained  pos- 
session from  the  ])laintiff  of  the  premises  there  in  question  in 
a  peaceable  manner,  and  this  Avas  so  decided  in  the  case  of 
Gage  V.  Hampton,  127111.  87.  apparently  ignoring  the  many 
things  said  in  the  former  case  not  necessary  to  a  decision  of 
the  i)()int  involved,  in  other  words,  the  dictum  of  the  case, 
and  which  was  dissented  to  at  the  time  bv  one  of  the 
judges.  We  do  not  understand,  however,  that  the  opinion, 
as  a  whole,  holds  that  the  rule  is  the  same  when  applied  to 
the  right  to  enter  a  plea  liiemnnterumentuniy  to  an  action  of 
trespass  to  realty,  where  the  title  is  put  in  issue,  as  in  a  case 
of  forcible  entry  and  detainer  where  only  the  possession  is 
in  issue.  In  the  Fort  Dearborn  Lodge  case,  svjjra,  it  is  said 
that  where  there  has  been  forcible  possession  taken  "  the  law 
will,  in  some  cases,  require  as  part  of  the  punishment  the 
return  of  the  premises."    This  is  not  the  same  kind  of  a  case 
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as  an  action  of*  trespass  brought  against  the  eWctor,  where 
the  owner  of  the  land  seeks  to  plead  liherum  tenemenium. 
It  can  not  be  disputed  that  w^here  the  owner  of  'the  par- 
amount title  takes  forcible  possession  of  his  own  land  when 
it  is  in  the  peaceable  possession  of  another,  an  action  of 
forcible  entry  and  detainer  will  lie  against  him  in  favor  of 
the  party  so  dispossessed,  though  at  the  time  the  right  of 
possession  was  in  such  owner.  Doty  v.  Burdick,  83  111. 
473;  Stilman  v.  Palis,  134  111.  532.  The  question  here  is, 
did  appellant  violate  the  statute  in  not  taking  possession  of 
the  land  iYi  question  in  a  "  peaceable  manner  "  and  "  without 
force  ? "  Our  statute  is,  as  said  by  the  court  in  the  Fort 
Dearborn  Loilge  case,  snpra^  "  substantially  modeled  after 
the  English  Statute,  5  K.  2,  Cap.  8,  which  provides  that 
"  none  •*  *  *  shall  make  any  entry  into  any  lands  and 
tenements,  but  in  cases  where  erdry  is  given  hy  law^  and  in 
such  cases  not  with  strong  hand  nor  with  multitude  of  people, 
but  only  in  a  peaceable  and  orderly  manner."  It  would,  no 
doubt,  be  a  diificult  task  to  formulate  a  general  rule  as  to 
what  would,  in  all  cases,  be  a  wrongful  acquiring  possession 
under  the  provisions  of  our  statute,  what  would  amount  to 
a  "  peaceable  "  taking  possession  and  "  without  force, "  and 
we  will  not  attempt  it.  But  we  will  attemi)t  to  determine 
whether  the  acts  of  the  appellant  amounted  to  such  force 
under  our  statute,  for  the  facts  which  are  material  are  not 
controverted.  In  doing  this  we  will  refer  to  facts  of  cases 
held  by  the  Supreme  Court  to  amount  to  a  violation  of  the 
statute,  and  see  whether  this  case  comes  within  tlie  rule 
announced  in  those  cases. 

In  the  case  of  Wilder  v.  JEEouse,  48  111.  279,  a  tenant  of 
the  landlord  obtained  possession  of  the  premises  by  going 
to  the  house  while  the  tenant  holding  over  without  right 
was  absent,  and  entered  the  room  occupied  by  her  through 
the  window,  put  her  furniture  out  of  doors  and  when  she 
returned  in  the  evening,  used  such  violence  to  her  person  as 
was  necessary  to  *  prevent  her  entering  the  house  and  com- 
pelled her  to  take  refuge  with  a  neighbor.  For  this  she 
brought  an  action  and  the  jury  gave  her  $250  damages.  In 
that  case  the  court  held  the  entry  was  by  force,  and  that  the 
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defendant  should  have  brought  his  action  instead  of  resort- 
ing to  force.  In  Chapman  v.  Cowery,  50  111.  513,  where  a 
tenant  holding  over  without  right,  of  a  house  in  which  he 
kept  his  goods,  was  temporarily  absent,  the  landlord  had 
entered  the  premises  and  fastened  up  the  door.  The  tenant 
on  his  return  re-entered,  re-took  possession,  and  kept  the 
landlord  out  by  threats  of  violence.  Held,  the  landlord  had 
no  right  to  enter  in  that  way  and  the  tenant  had  a  right  to 
re-enter.  The  principle  of  the  above  cases  has  not  been 
overruled,  that  we  are  aware  of,  except  it  could  be  by  the 
principle  announced  in  the  Fort  Dearborn  Lodge  case,  siipra, 
and  there  is  nothing  said  in  that  case  necessarily  conflicting 
with  the  principle  announced  in  tliis  case.  In  that  case  the 
decisions  in'the  cases  of  Page  v.  DePuy,  40111.  506,Keeder 
v.  Purdy,  41  111.  282,  and  Dustin  v.  Cowdry,  23  Yt.  635, 
were  a]>proved  of  so  far  as  to  make  the  possession  taken  by 
the  defendants  in  those  cases  violative  of  the  English  and 
American  statutes  prohibiting  the  taking  forcible  powssession 
of  Lands,  even  by  those  having  a  right,  and  were  violations 
of  the  forcible  entry  and  detainer  laws.  The  expressions  as 
to  the  law  as  held  by  all  former  decisions,  was  that  it  was  a 
violation  of  the  forcible  entry  and  detainer  act  for  a  land- 
lord, after  the  expiration  of  the  term,  to  take  possession 
against  the  will  of  the  tenant.  It  was  held,  prior  to  the 
Fort  Dearborn  Lodge  case,  to  be  "forcible"  within  the 
meaning  of  the  statute.  Since  that  case,  however,  it  was 
held  in  Gage  v.  Hampton,  supra^  that  the  only  thing  decided 
in  that  case  was,  that  the  defendant  could  plead  liberum 
tenementum  in  an  action  of  trespass  quare  claxiaum  f regit 
We  must  regard,  then,  the  expressions  in  the  Fort  Dearborn 
Lodge  case,  applying  to  the  forcible  entry  and  detainer  act, 
as  mere  dictum.  If  that  be  so,  then  the  rulings  of  the  court, 
made  prior  to  the  decision  in  the  Gage  case,  would  still  be 
the  law,  and,  as  we  think  the  case  now  under  consideration 
strikingly  illustrates,  should  be  the  law.  The  rulings  of  the 
court  in  giving  the  instructions  complained  of  to  the  jury 
were  in  accordance  with  what  had  often  been  held  by  the 
Supreme  Court,  and  in  that  view  were  not  erroneous. 
Admitting,  however,  that  the  instructions,  when  tested  by 
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the  dictum  in  the  Fort  Dearborn  Lodge  case,  were,  too  favor- 
able to  appellee,  we  think,  however,  under  the  evidence  the 
jury  could  not  have  been  misled.  And  for  the  reason  it  is 
clear  and  undisputed  as  to  the  main  features  of  this  case, 
and  clearly  shows  that  the  appellant  took  possession  of  the 
land  in  question  in  a  forcible  manner,  within  the  meaning  of 
the  word  "force"  as  opposed  to  "peaceable,"  as  used  in  the 
act. 

The  appellant  went  "  with  a  multitude  of  people,"  to  wit, 
all  his  hired  men,  seven  or  eight,  early  in  the  morning,  while 
the  servant  of  appellee  in  charge  of  the  stock  might  have 
been  supposed  to  be  present,  and  entered  the  premises 
through  the  gates,  drove  all  appellee's  stock  out,  removed 
the  feed  troughs,  tore  down  the  hay  racks,  and  removed 
them;  the  same  with  the  wire  fence;  and  the  next  morning, 
upon  appellee's  return  from  Chicago,  stationed  himself  on 
the  premises  with  his  loaded  shot-gun,  threatening  to  shoot 
him  if  he  dared  to  invade  the  premises.  These  acts,  under 
the  English  statute  as  well  as  the  statute  of  this  State,  as 
interpreted  by  the  former  decisions  of  the  Supreme  Court, 
would  constitute  the  "force"  prohibited  by  the  statute. 
And  also,  we  think,  would  be  regarded  forcible  under  the  dic- 
tum in  the  Fort  Dearborn  Lodge  case,  and  had  a  direct  tend- . 
ency  to  cause  a  breach  of  the  peace. 

We  are  of  the  opinion  that  the  jury  were  fiilly  justified  in 
finding  the  verdict  of  guilty. 

The  judgment  of  the  court  below  is  therefore  aflRrmed. 

Judgment  affirmed. 


Nichols  &  Shepard  Company 

V. 

M.  F.  Bachant. 

Agency— Sale  of  Machinery  by  Agent — Claim  for  Commission — Al- 
leged Breach  of  Conditions  by  Agent — Forfeiture  Not  Favored, 

Where  a  contract  between  a  manufacturer  of  machinery  and  one  of 
hiB  agents,  who  sold  on  commission,  provided  that  in  case  of  a  violation 
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of  the  contract  by  the  agent  he  should  forfeit  his  commission  in  a  cer- 
tain transaction,  the  agent  having  been  guilty  of  a  technical  violation 
of  the  conditions,  resulting  in  no  damage  to  the  manufacturer,  this  court 
holds  that  the  manufacturer  having  apparently  acquiesced  in  the  agent's 
conduct  for  some  time,  the  forfeiture  was  waived  and  the  agent  entitled 
t6  his  commission. 

[Opinion  filed  December  12, 1892.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  Alf££d  Sample,  Judge,  presiding. 

Mr.  Edward  E.  Day,  for  appellant. 
Mr.  H.  K.  Wheelee,  for  appellee. 

Mb.  JtrsTioB  Lacef.  This  was  a  suit  by  appellant  against 
appellee  to  recover  the  sum  of  $183.14,  due  for  money  re- 
ceived by  the  latter  for  machinery  and  machinery  suppfe 
sold  as  the  agent  of  appellant.  The  appellee's  offset  account 
was  for  commissions  claimed  by  him  to  be  due  from  appel- 
lant under  his  contract  for  the  sale  of  machinery  for  app<^l- 
lant,  amounting  to  considerable  more  than  the  claim  sued  on. 
The  case  was  tried  before  a  jury  and  resulted  in  a  verdict 
over  against  appellant  of  $200.  Upon  motion  for  ne\\' 
trial  the  appellee  remitted  $133,  and  the  court  overruled  the 
motion  for  a  new  trial  and  rendered  judgment  on  the  verdict 
for  the  amount  of  $07.  The  appellee  was  engaged  in  the  re- 
tail sale  of  agricultural  implements  in  the  city  of  Kankakee, 
111.,  and  appellant  was  engaged  in  the  manufacture  oi 
threshing  machines  and  engines  at  Battle  Creek,  Mich.  The 
appellee's  claim  for  commissions  was  based  on  the  sale  of  t^^^ 
machines,  one  to  D.  A.  Frechette,  a  farmer,  and  the  other 
to  one  Duffffan.  The  amount  of  the  claimed  conunissi^^* 
on  the  Duggan  sale  Avas  omitted,  hence  that  question  is  ^^ 
of  the  case  and  need  not  be  further  alluded  to.  There  is  n^ 
dispute  but  the  commissions  of  about  $250  would  bedueal>- 
pellee  for  the  sale  of  the  engine  and  machine  to  Frechette 
unless  it  was  forfeited,  as  claimed  by  appellant.  The  f^^' 
feiture  is  claimed  by  appellant  under  a  provision  in  the  con* 
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tract  between  it  (a  corporation)  and  appellee,  as  its  agent,  to 
sell  machines  for  it.  The  contract  bore  date  February  15, 
and  was  to  run  till  November  1,  1888.  The  appellee^ was  to 
have  twenty  per  cent  on  sales'on  all  moneys  actually  received 
for  machinery,  and  by  a  telegram  in  May  following  he  was  to 
have  five  per  cent  in  addition,  or  twenty-five  per  cent  in  all. 
There  was  enough  money,  it  is  conceded,  received  by  appel- 
lant on  the  sale  of  the  machine  to  Frechette,  to  make  the  com- 
mission amount  to  the  $250.  There  was  a  clause  of  forfeiture 
in  the  agreement  in  case  appellee  violated  any  of  its  condi- 
tions, of  all  commissions,  and  an  agreement  for  him  to  pay 
the  Ust  price  out  of  his  own  funds.  The  question  arises  on 
this  record,  was  the  claim  of  forfeiture  waived  by  appellant 
as  to  appellee's  commissions  on  the  Frechette  sale.  In  de- 
termining this  we  will  recur  to  the  circumstances,  which 
were  about  as  follows :  During  the  summer  of  1888  appel- 
lee had  negotiations  about  the  sale  of  a  machine,  and  they 
agi'eed  on  terms  and  price,  and  appellee  sent  Frechette  to 
Battle  Creek  to  look  at  the  machine.  Appellant  had  no  new 
machines  on  hand  but  sold  a  rebuilt  engine  and  new  thresh- 
ing machine  to  Frechette,  which  was  shipped  to  appellee  to 
Kankakee,  and  bill  of  sale  sent  with  it  showing  the  terms  of 
sale,  with  notice  accompanying  not  to  deliver  till  regular 
order  was  signed  by  purchaser  and  settlement  made  in  full. 
The  appellee  allowed  Frechette,  however,  to  take  the  ma- 
chine on  trial,  and  the  more  he  tried  it  the  worse  it  leaked. 
The  appellee  says  he  let  him  take  it  along  because  he  thought 
the  company  could  fix  it.  Apjiellee  notified  the  company 
and  it  came  two  or  three  times  but  could  not  make  it  work. 
Appellee  took  them  out  in  the  country  to  try  and  fix  it.  It 
ran  along  until  January  following.  Then  the  appellant 
came  around  and  had  a  chattel  mortgage  and  took  its  agent 
out  to  Frechette  to  get  the  settlement  fixed  up  with  him. 
Appellee  paid  the  expenses  of  the  trip.  The  appellant  made 
no  objection  because  appellee  let  the  machine  go  on  trial  up 
to  that  time.  Frechette  refused  to  sign  the  mortgage.  At 
another  time  appellant  left  figures  with  appellee  for  settle- 
ment with  Frechette.    The  appellant  took  the  old  machine 
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back  and  shipped  Frechette  a  new  one,  but  not  through 
a]ipellee,  and  took  the  notes  itself.  The  old  machine,  after 
rei)eated  trials,  could  not  be  made  to  work,  and  apjiellant 
was  compelled,  in  order  to  save  the  trade,  to  supply  Fre- 
chette with  a  new  one.     This  api)ears  undisputed. 

The  machines  were  all  sold  on  warranty,  and  even  if  ap- 
pellee had  required  settlement  before  Frechette  had  taken 
the  machine,  ajjpellant  would  have  had  to  take  the  machine 
back  and  been  put  to  the  same  expense  it  was  put  to  as  tlie 
matter  was.  Forfeitures  of  this  nature  are  not  favored  in 
law  and  are  easily  waived.  The  violation  of  appellant's  rules 
was  merely  technical  and  resulted  in  no  damages  to  it.  After 
Frechette  had  taken  the  machine  cm  trial  the  aj)i)ellant  con- 
tinued to  employ  the  ajipellee  in  and  about  the  matter  of 
the  negotiations,  putting  him  to  considerable  expense.  It 
never  mentioned  forfeiture  of  commissions  to  ap})ellee  or 
asked  him  to  pay  for  the  machine.  If  the  apjx^llant  had 
intended  to  insist  on  the  forfeiture  it  should  have  notified 
the  appellee  at  once,  and  not  by  its  conduct  led  him  to  sup- 
pose that  it  was  making  no  objections  to  what  he  had 
done,  and  esj)ecially  when  by  its  own  fault  in  sending  a  de- 
fective machine,  it  put  him  to  this  trouble,  and  the  appellee 
was  also  put  to  trouble  and  exj^ense.  "We  are  satisfied  that 
appellant  did  not  intend  at  the  time  to  claim  the  forfeiture 
of  appellee's  commissions.  Under  the  circumstances  appel- 
lant is  equitably  estopped  from  insisting  on  the  forfeiture  of 
appellee's  commissions.  The  a])pellant  has  received  full 
value  for  the  machine  sold  to  Frechette  and  has  had  the 
services  of  appellee  in  the  matter,  as  well  as  his  botlier  and 
trouble  with  the  old  machine  which  appellaiit  should  rtever 
have  sent  for  sale.  The  judgment  of  the  court  is  just  and 
in  accordance  with  the  law  and  the  evidence.  The  judg- 
ment is  therefore  affirmed. 

Judgment  affirmed* 
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George  Wagner  n  ^l 

\T  '  I  45    soil 

V.  \m»  386| 

Mary  Koch  et  al. 

Life  Insurance — Bill  filed  by  Creditors-  of  Deceased  to  Pecoi'cr  Pre- 
miums Paid  on  Insurance  Policy — Construction  of  Statute — Iiitent  to 
Defraud  Creditors. 

1.  Upon  a  bill  filed  under  Par.  3,  Sec.  19,  Chap.  78,  R  S.,  to  recover  pre- 
miiims  paid  for  insurance  by  a  debtor,  in  his  lifetime,  on  tlie  ground  that 
they  were  paid  **  with  intent  to  defraud  his  creditors/'  this  court  holds 
that  the  sanie  rule  of  construction  applied  as  in  the  case  of  voluntary' 
conveyances  in  respect  to  creditors,  where  the  creditoi's  sought  to  have 
the  conveyance  set  aside. 

2.  In  the  case  at  bar  the  bill  is  fatally  defective  in  that  it  failed  to 
show  that  any  of  the  premiums  were  paid  while  complainant's  claim 
against  the  insured  was  in  existence. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Rock  Island  County; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  Joseph  L.  Ha.as,  for  appellant. 

Messrs.  Jackson  &  Hurst,  for  appellees. 

Mr.  Justice  Lacey.  This  was  a  bill  in  equity  framed 
under  Paragraph  111,  Sec.  19,  Chap.  73,  R.  S.,  to  recover 
premiums  paid  for  insurance  by  Melchoir  Koch,  deceased,  in 
his  lifetime,  for  the  benefit  of  his  wife  and  chiklren.  The 
bill  alleges  that  deceased  in  his  lifetime,  and  at  the  time  of 
his  decease,  was  indebted  to  complainant  in  the  sum  of  $131; 
that  he  was  also  indebted  to  certain  other  persons,  and  that 
he  departed  this  life  on  or  about  April  20, 1891,  leaving  him 
surviving  Mary  Koch,  his  widow,  and  Lillie,  Fred  and  George 
Koch,  his  minor  children;  that  Mary  Koch  was  appointed  by 
the  County  Court  guardian  of  said  minors;  that  the  estate 
of  Melchoir  Koch,  deceased,  was  insolvent,  and  that  com- 
plainant could  not  be  paid  in  due  course  of  administration; 
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and  that  a  judgment  and  execution  would  be  unavailing; 
that  said  deceased  in  his  lifetime  procured  policies  of  insur- 
ance from  the  insurance  companies,  orders  and  associations, 
and  for  the  amount  following,  viz. :  The  Covenant  Mutual 
Benefit  Association  for  $2,000;  the  Head  Camp  of  the  Mod- 
ern Woodmen  of  America,  for  $2,000 ;  the  Grand  Lodge 
of  Illinois,  Ancient  Order  of  United  Workmen,  for  $2,000; 
tliat  all  said  policies  or  certificates  of  insurance  are  insured 
on  the  life  of  said  deceased,  and  made  payable  to  said  Mary 
Koch  and  said  minors;  and  that  the  said  deceased  for  five 
years  prior  to  the  commencement  of  this  suit  had  paid  the 
premiums  thereon.  The  bill  further  avers  that  deceased 
procured  the  same,  and  paid  the  premiums  on  the  same  while 
he  was  insolvent, without  appellant's  knowledge  or  consent, 
and  with  intent  to  defraud  him  and  his  other  creditors.  The 
bill  then  prays  for  an  answer  from  the  said  various  societies 
which  were  made  party  respondents,  and  that  they  disclose 
said  premiums,  etc.,  paid  within  five  years  before  the  filing 
of  the  bill,  and  that  such  premiums  be  brought  into  court 
and  applied  to  the  satisfaction  of  appellant's  debt,  etc.  A 
demurrer  was  interposed  by  appellees  to  said  bill  and  sus- 
tained by  the  court,  and  the  bill  dismissed,  from  which  oixler 
and  decree  of  the  court  this  appeal  is  taken.  The  action  of 
the  court  below  in  thus  disposing  of  the  case  is  assigned  for 
error. 

Chap.  73,  Sec.  Ill,  Starr  &C.  111.  Stats.,  provides  that  "it 
shall  be  lawful  for  any  married  woman  by  herself  and  in  her 
own  name,  or  in  the  name  of  any  third  person  with  his  assent 
as  her  trustee,  to  cause  to  be  insured  for  her  sole  use,  the  life 
of  her  husband  for  any  definite  period  or  for  the  term  of  his 
natural  life,  and  in  case  of  her  surviving  such  period  or  term 
the  sum  or  net  amount  of  the  insurance  becoming  due  and 
payable  by  the  terms  of  the  insurance  shall  be  payable  to 
her,  to  and  for  her  own  use,  free  from  the  claims  of  the 
representatives  of  the  husband,  or  of  any  of  his  creditors : 
Provided,  however,  that  if  the  premium  of  such  {X)licy  is 
paid  by  any  person  with  intent  to  defraud  his  creditors,  an 
amount  equal  to  the  premium  so  paid,  with  intei^est  thereon, 
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shall  inure  to  the  henefit  of  said  creditors,  subject,  however, 
to  the  statute  of  limitation,"  etc. 

It  will  be  seen  that  the  statute  allows  a  remedy  against 
the  deceased  debtor's  wife  to  the  amount  of  the  insurance 
she  receives  as  to  premiums  paid  in  fraud  of  the  creditors' 
claims,  where  the  statute  of  limitations  has  not  run  against 
the  premiums.  The  question  is  raised  on  this  record  as  to 
the  meaning  of  the  provision  as  to  the  payment  of  the 
premium  on  such  policy,  etc., "  with  intent  to  defraud  credit- 
ors." Does  the  same  rule  of  construction  apply  to  it  as  in 
the  case  of  voluntary  fraudulent  conveyances  in  respect  to 
creditors  who  seek  to  set  aside  the  conveyances  and  collect 
their  debts  out  of  the  alienated  property  ?  We  see  no  reason 
why  the  same  rule  should  not  apply,  and  from  the  language 
of  the  statute  no  other  conclusion  could  be  reached.  Then 
in  order  that  a  voluntary  conveyance  of  property  without 
consideration  should  be  void  as  to  any  particular  creditors, 
the  debt  should  be  an  existing  one  at  the  time  of  the  con- 
veyance, the  debtor  not  retaining  sufficient  property  to  pay 
all  his  debts. 

The  rule  prevails  that  the  debtor  should  be  just  before  he 
is  generous.  He  should  not  be  allowed  to  give  away  his 
property  and  leave  his  creditors  unprovided  for,  or  lessen 
his  means  of  payment  so  as  to  unreasonably  endanger  his 
creditors.  But  in  case  the  debtor  is  ever  so  much  indebted 
to  others  aside  from  the  complaining  creditor  at  the  time 
of  the  conveyance,  the  latter  can  not  complain  when  his  in- 
debtedness is  contracted  afterward,  because  the  debt  was 
not  contracted  on  the  faith  of  the  ownership  of  the  prop- 
erty given  away,  nor  could  such  creditor  come  in  and  share 
out  of  the  proceeds  of  the  property  even  if  the  conveyance 
be  set  aside  by  the  rightful  creditors.  His  claim  can  not  be 
tacked  on  to  those  having  a  right  to  complain.  Sometimes 
when  a  voluntary  conveyance  without  consideration  is  made 
with  a  view  of  making  a  particular  debt  with  intent  to 
defraud  such  party,  the  courts  have  held  such  convey- 
ance fraudulent  as  to  such  subsequent  creditor.  Kow, 
applying  these  principles  to  this  case,  we  find  that, 
admitting  that  these  associations  are  insurance  companies 
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within  the  meaning  of  the  statute,  the  appellant  shows  no 
grounds  for  relief.  The  bill  utterly  fails  to  show  that  any 
portion  of  the  premiums  paid  to  the  associations  named 
were  paid  while  appellant's  claim  for  $131  was  in  existence 
and  subsisting.  For  anything  the  bill  shows,  this  claim  had 
not  been  contracted  till  after  the  last  premium  was  paid. 
The  bill  only  shows  deceased  was  indebted  to  appellant  in 
his  lifetime  and  at  the  time  of  his  decease,  and  was  also 
indebted  to  others,  and  that  the  premiums  were  paid  while 
deceased  was  insolvent  without  complainant's  knowledge, 
and  with  intent  to  defraud  complainant,  and  his  other  cred- 
itors. It  might  all  be  true  that  the  premiums  were  paid 
without  appellant's  knowledge  and  that  deceased  was  insolv- 
ent at  the  time,  and  yet  appellant  at  the  time  may  have  had 
no  indebtedness  against  him.  Unless  appellant  was  a  cred- 
itor at  the  time  the  premiums  were  paid  how  could  deceased 
intend  to  defraud  him  ?  This  allegation  of  intent  to  defraud 
appellant  is  a  mere  conclusion  of  law  and  a  misapprehension 
on  the  part  of  the  pleader.  From  the  facts  stated  there 
could  be  no  such  intent.  Pleading  is  alwaj^s  taken  most 
strongly  against  the  pleader,  and  all  essential  facts  not 
averred  will  be  taken  not  to  exist.  If  this  be  so  then  ^> 
pellant  showed  no  cause  of  complaint.  The  question  as  to 
whether  the  premiums  mentioned  in  the  bill  were  insuran^^ 
premiums  within  the  letter  or  spirit  of  the  statute,  not 
being  necessary  to  consider,  we  leave  undecided. 

As  the  bill  on  its  face  Avas  bad  for  the  reason  above  set 
forth,  the  decree  of  the  court  below  is  aflftrmed. 

Decree  affirmed* 


James  T.  Hair  Company 

V. 

W.  W.  Hichcox. 

Advertising  Contract— Construction  of —Compliance  vnlh  Condi^^^^ 
of  by  Advertiser — Tender— Costs. 

1.    A  contract  was  entered  into  between  plaintiff  and  defendant  . 
which,  for  a  stated  consideration,  plaintiff  waa  to  advertise  defendant 
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a  hotel  register  which  was  to  be  placed  in  five  hotels  in  defendant's  city. 
In  an  action  by  plaintiff  to  recover  the  price  named  in  the  contract, 
held,  that  the  evidence  showed  that  he  had  complied  with  the  conditions 
of  the  contract  and  was  entitled  to  recover. 

2.  Defendant  having  tendered  to  plaintiff  part  of  the  stipulated  price, 
could  not  be  heard  to  deny  his  indebtedness  entirely,  and  a  verdict  against 
plaintiif  on  all  the  issues,  and  judgment  for  costs, was  manifestly  wrong. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  City  Court  of  Aurora,  Illinois;  the  Hon. 
R.  P.  Goodwin,  Judge,  presiding. 

Messrs.  Chakles  E.  Weaver  and  William  Thompson,  for 
appellant. 

Mr.  B.  C.  HiaaiNs,  for  appellee. 

Mr.  Justice  Laoey.  This  was  a  suit  by  appellant  against 
appellee,  originally  brought  bsfore  a  justice,  and  from  there 
appealed  to  the  City  Court  of  Aurora,  and  there  tried, 
resulting  in  a  verdict  for  appellee  and  judgment  against 
apx)ellant  for  costs.  The  suit  was  based  on  the  following 
contract,  to  wit : 

«  Form  IS^o.  283  1-15.   92-2M.     Established  1864. 

No.-,^ 

«  $18.00  Aurora,  III.,  11-28,  1890. 

"  James  T.  Hair  Company  is  hereby  requested  to  publish 
our  CArd,  to  occupy  four  squares,  once  on  each  blotter 
leaf,  throughout  a  supply  of  advertising  hotel  register 
books,  for  at  least  five  hotels  in  Aurora,  111.,  for  which 
we  promise  to  pay  to  the  order  of  James  T.  Hair,  treasurer, 
the  sum  of  eighteen  dollars  (pro  rata  in  proportion  to 
size  and  number  of  lx)oks  made,  if  less  than  five  hotels)  on 
deHvery  of  the  books  to  the  hotels,  to  last  not  exceeding 
one  year.     June  1-91." 

"  All  stipulations  are  detailed  with  ink  in  this  contract. 

"  We  have  received  an  exact  duplicate  of  this  contract 

note. 

"  Business,  Name,  W.  W.  Hichcox, 

"  Liverv.  Street, 

«  Contract  taken  by  Court  Burnell." 
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The  appellant  introduced  proof  showing  the  delivery  of 
the  hotel  registers  as  above  agreed  on,  prior  to  June  1, 1891, 
to  five  hotels  kept  and  run  in  the  city  of  Aurora,  to  wit : 
the  Tremont  House,  Aurora  House,  Gramp's  Hotel,  Hotel 
Evans  and  the  Bishop  House,  and  one  was  delivered  to  the 
new  European  Hotel  Sept.  24, 181)1.  It  seems  to  us  that  the 
evidence  is  very  conclusive  that  the  "  advertising  hotel  reg- 
ister" was  delivered  to  five  hotels  in  Aurora,  according  to 
the  terms  of  the  contract,  even  if  it  be  interpreted  to  require 
the  delivery  of  the  register  before  June  1, 1891,  as  is  claimed 
by  the  api)ellee.  This  was  all  the  contract  required.  It  was 
not  stipulated  in  the  contract  that  the  register  should  be 
furnished  to  any  particular  grade  of  hotels,  or  to  any  par- 
ticular hotel.  It  is  claimed  that  the  hotel  register  was  not 
furnished  to  the  New  European  Hotel  by  June  1, 1891,  and 
that  this  was  the  one  that  appellee  most  desired  to  have  his 
advertisement  sent  to.  But  the  fault  of  this  contention  is 
that  the  contract  did  not  require  it.  And  further,  the 
words  "June  1,  '01,"  are  disconnected  with  any  words  indi- 
cating that  it  meant  that  the  hotel  registers  were  to  be 
delivered  before  that  time,  and  hence  the  contract  could  not 
be  so  read,  at  least  without  explanatory  proof.  The  regis- 
ter was  delivered  to  the  New  European  Hotel  on  Sept.  24, 
1891,  and  that,  so  far  as  appears  from  the  contract,  was  in 
time.  It  appears  to  us  that  ap])ellant  showed  a  clear  right 
to  a  verdict  for  the  entire  amount  of  its  claim,  $18,  and 
that  the  verdict  of  the  jury  was  manifestly  against  the 
weight  of  the  evidence. 

The  verdict  in  this  case  was  against  the  appellant  on  all 
the  issues,  which  included  the  issue  that  there  was  nothing 
due  it,  and  judgment  was  rendered  against  it  for  costs. 
There  was  no  finding  the  issue  in  favor  of  appellee  on  the 
question  of  tender.  As  the  case  now  stands  appellee  would 
escape  paying  anything  and  appellant  would  have  the  costs 
to  pay.  But  the  appellee  tendered  to  appellant  $15.35,  and 
having  done  so,  could  not  deny  that  he  was  indebted  to  ap- 
pellant to  that  amount.  We  think,  however,  that  the  evi- 
dence shows  that  the  entire  contract  price,  $18,  was  due 
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appellant,  and  the  verdict  should  have  been  for  that  amount. 
The  court  therefore  erred  in  overruling  the  motion  for  a 
new  trial. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded, liecersed  and  remanded. 


The    Chicago,  Wilmington   &    Vermillion   Coal 


Company  '  191  W> 


V. 

Frank  O.  Peterson. 

Personal  Injuries — Release — Whether  Obtained  by  Fraud — Weight 
of  Evidence — Pleading. 

1.  In  an  action  on  the  case  it  is  not  necessary  for  the  defendant  to 
siJecially  plead  a  release  in  order  that  it  may  be  admissible  in  evidence. 

3.  U|V)n  the  question  of  fact  whether  a  release  offered  in  evidence 
was  fairly  obtained  or  not,  this  court  holds  that  the  overwhelming 
weight  of  evidence  was  that  it  was  fairly  obtained  and  that  it  was  a  bar 
to  plaintiflTs  cause  of  action. 

[Opinion  JBled  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Bureau  County;  the 
Hon.  Geo.  W.  Stipp,  Judge,  presiding. 

Messrs.  George  S.  House  and  Eckels  &  Kyle,  for  ap- 
pellant. 

Messrs.  John  L.  Murphy  and  R.  R.  Gibbons,  for  appellee. 

Mr.  Justice  Cartwright.  This  case  was  in  this  court 
on  a  former  appeal  and  is  reported  in  39  111.  App.  114. 
Among  tlie  questions  raised  on  that  appeal  was  a  question  as 
to-the  sufficiency  of  a  release  of  the  cause  of  action  executed 
by  appellee  to  constitute  a  bar  to  a  recovery  by  him.  It 
was  then  held  that  if  the  release  was  fairly  obtained  it 
would  preclude  such  recovery,  and  that  the  great  weight  of 
the  evidence  then  before  the  court  upon  that  point  was  that 
it  was  so  obtained.  The  judgment  was  reversed  and  the 
cause  remanded,  affording  to  appellee  full  opportunity  to 
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meet  and  overcome  the  release  if  possible,  by  showing  that 
it  was  ])rocure(l  through  fraud,  misrepresentation  or  deceit 
of  appellant's  agents.  The  case  has  been  again  tried,  result- 
ing in  a  verdict  for  appellee  for  $3,000,  on  whioh  judgment 
was  entered.  The  evidence  on  the  last  trial,  of  the  circum- 
stances attending  the  injury  to  appellee,  was  the  same  as 
stated  in  the  former  opinion,  and  the  same  release  of  the 
cause  of  action  was  offered  in  evidence  by  appellant. 
Whether  appellee  was  successful  in  his  attempt  to  over- 
come the  release  is  the  only  question  necessary  to  be  con- 
sidered in  disposing  of  the  case  on  this  appeal. 

-  When  the  release  Avas  offered  in  evidence  it  was  objected 
to  on  the  ground  that  it  was  not  admissible  under  the  plead- 
ings. It  is  urged  that  the  objection  was  good  for  the  reason 
that  the  general  issue  alone  was  pleaded,  and  there  was  no 
special  plea  of  the  release.  The  objection  was  properly 
overruled.  In  an  action  on  the  case  a  release  need  not  be 
specially  pleaded.  2  Greenleaf  on  Evidence,  Sec.  231. 
The  authority  cited  by  appellee  is  based  on  the  English 
rules  adopted  by  the  judges  at  Hilary  term,  4th  William  IV, 
which  are  not  in  force  in-  this  State.  City  of  Champaign  v. 
McMurray,  70  111.  353. 

The  injury  to  appellee  occurred  October  22, 1889.  He  was 
confined  at  home  on  account  of  it  for  some  time,  and  the 
release  was  not  executed  until  December  28,  1889,  after  he 
had  partially  recovered  and  was  walking  about  with  a 
cane.  There  had  been  full  opportunity  for  reflection  and 
ascertainment  of  his  rights  and  of  the  liability,  if  any,  of 
appellant.  He  was  a  Swede,  but  he  came  to  this  country  in 
1882,  and  it  is  evident  that  he  understood  the  English  lan- 
guage fairly  well,  although  he  could  not  read  English  writ- 
ing. He  conducted  the  negotiations  which  led  to  the  release 
in  the  English  language,  evidently  without  difficulty,  ^e 
testified  on  the  trial  that  in  that  nesrotiation  he  made  his 
claim  to  the  representative  of  the  company  about  the  want 
of  props  in  the  mine,  which  claun  was  denied,  and  that  the 
representatives  of  the  company  disputed  all  claims  of  liabil- 
ity, and  charged  that  the  injury  was  the  result  of  his  want 
of  care.    He  was  under  no  disability  in  law  or  in  fact  which 
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would  incapacitate  him  from  treating  with  the  company  in  the 
matter  or  which  could  exempt  him  from  being  bound  by  his 
contracts.  He  commenced  the  negotiations  and  first  went 
with  Charley  Peterson  and  talked  with  A.  L.  Sweet,  general 
superintendent  of  the  company,  about  his  injury,  for  the 
purpose  of  inducing  the  company  to  do  something  for  him. 
The  witnesses  are  agreed  that  Sweet  denied  all  liability  on 
the  part  of  the  company  and  charged  that  the  injury  was 
the  result  of  appellee's  own  negligence,  but  stated  that  he 
would  talk  with  Fred  T.  Beers,  a  representative  of  the  com- 
pany, at  the  mine  where  the  accident  occurred,  and  that 
Beers  would  be  authorized  to  act.  Shortly  afterward  appel- 
lee went  to  the  office  of  the  company,  either  of  his  own 
motion  or  on  notice  from  Beers,  and  took  with  him  Gust. 
Backlund,  a  friend  of  his  own  nationality.  On  this  occasion 
the  question  of  the  liability  of  the  company  was  again  dis- 
cussed and  Beers  denied  such  liability.  Appellee  said  that 
he  had  worked  in  the  mine,  and  had  given  to  a  collection 
whenever  a  man  was  hurt,  and  at  the  time  he  was  hurt  he 
could  get  no  collection  because  the  men  quit  work.  Beers 
finally  agreed  to  give  appellee  $50,  which  was  about  the 
amount  of  the  last  collection,  and  appellee  executed  the 
release  in  question,  which  is  as  follows : 

"  Seatonville,  III.,  Dec.  28, 1889. 

Keceived  of  the  Chicago,  Wilmington  &  Vermillion  Coal 
Company,  the  sum  of  fifty  ($50)  dollars,  the  same  being 
received  by  me  as  satisfaction  in  full  of  all  demands  and 
charges  of  every  kind  and  character  bj'^  me  held  at  this  time 
against  said  company,  expressly  releasing  any  and  all  claims 
for  damages  I  may  have,  if  I  have  any  against  said  company, 
by  reason  of  an  injury  by  me  received  on  the  22d  day  of 
October  1889,  in  said  company's  mines  at  Seatonville. 

Witness  my  hand  and  seal  this  28th  day  of  December, 
1889. 

F.  O.  Peterson.        [seal] 

Subscribed  in  my  presence. 

Gust.  Backlund, 
Witness." 
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The  sura  agreed  upon  was  then  paid.  The  clear  prepon- 
derance of  the  evidence  is  that  it  was  agreed  in  the  conver- 
sation had  at  the  time,  that  such  payment  should  be  in  full 
settlement  and  discharge  of  any  claim  that  appellee  might 
have  against  the  company  on  account  of  the  in  jury,  and  that 
the  paper  was  correctly  read  over  to  ap])ellee  and  Backlund 
before  it  was  signed.  Both  appellee  and  Backlund  testified 
that  it  was  read  to  appellee.  It  is  clear  that  appellee  fully 
understood  that  if  he  received  Si>0  from  the  comjiany, 
that  it  was  to  be  all  that  he  should  receive.  The  most  tliat 
he  can  say  against  the  release  is  tliat  he  understood  that 
the  sum  paid  was  in  place  of  or  in  the  nature  of  a  collection. 
Both  he  and  Backlund  testified  that  they  did  not  understand 
the  paper,  but  in  what  particular  was  not  shown,  nor  was 
any  false  statement  of  its  contents  shown.  On  the  trial  the 
release  was  interpreted  into  the  Swedish  language,  and 
appellee  said  that  he  had  never  heard  the  paper  read  in  that 
way.  The  evidence  is  satisfactory  that  it  was  truthfully 
read,  and  if  appellee  did  not  fully  understand  its  language  it 
was  the  result  of  his  own  negligence,  and  justice  does  not 
require  that  he  should  be  relieved  from  the  consequence  of 
his  own  neglect.  There  was  ample  time  and  op[>ortuiiity 
for  consideration  and  ascertainment  of  rights.  There  was 
neither  fraud,  misrepresentation  or  deceit  on  the  part  of 
appellant  as  to  the  contents  of  the  release,  and  it  was  fairly 
and  honorably  obtained. 

It  may  be  that  appellee  released  his  claim  for  very  much 
less  than  was  prudent,  but  the  facts  afford  no  sufficient 
reason  for  setting  aside  the  transaction.  The  judgment  will 
be  reversed. 

Judgment  reversed. 

Finding  of  facts  to  he  incorporated  in  judgment: 
We  find  that  after  the  cause  of  action  in  the  several 
counts  of  the  declaration  mentioned  had  accrued  to  appellee, 
and  before  the  commencement  of  this  suit  on  account  of 
such  cause  of  action,  said  appellee,  in  consideration  of 
§50  to  him  paid  by  appellant  on  the  28th  day  of  Decern- 
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ber,  1889,  release<l  to  appellant,  by  a  valid  writing  signed 
and  sealed  by  said  appellee,  the  said  cause  of  action  and  all 
claim  for  damages  by  reason  of  the  injury  received  by  ap- 
pellee mentioned  in  said  declaration  and  the  several  counts 
thereof,  and  that  there  is  no  evidence  tending  to  prove  that 
said  release  was  obtained  by  appellant  by  fraud  or  mis- 
representation. 


Thurston  McGill 

V. 

J.  D.  Rothgeb, 


Sales — By  Sample — Question  of  Fact — Verdict  of  Jury^Motion  in 
Arrest  of  Jtuigment — Practice. 

1.  A  motion  in  arrest  of  judgment  can  only  be  made  successfully 
with  respect  to  objections  appearing  on  the  face  of  the  record.  The  rule 
is  the  same  with  respect  to  actions  commenced  before  a  justice  of  the 
peace. 

2.  The  fact  that  a  jury  returned  a  verdict  in  favor  of  the  "plaint- 
iffs "  instead  of  "  plaintiff,"  held,  to  have  been  merely  a  clerical  error  in 
the  case  presented. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  C.  R.  Starb,  Judge,  presiding. 

Mr.  E.  W.  HiLscHER,  for  appellant. 

Messrs.  Feee  P.  Morris  and  F.  L.  Hooper,  for  appellee. 

Mb.  Justice  Harker.  Appellee  recovered  judgment  in  a 
suit  brought  by  him  for  balance  due  for  corn  sold  by  sample 
and  shipped  to  Philadelphia.  Two  grounds  for  a  reversal 
are  urged :  First,  that  the  verdict  was  against  the  evidence; 
second,  that  the  court  erred  in  overruling  his  motion  in 
arrest  of  judgment  on  account  of  non-joinder  of  party 
plaintiff. 
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The  only  defense  made  upon  the  trial  was  that  the  corn 
shipped  was  not  equal  in  quality  to  sample.  It  was  the  only 
controverted  question  submitted  to  the  jury.  The  evidence 
was  quite  conflicting  and  was  not  such  as  to  justify  an  inter- 
ference with  the  verdict.  The  contract  was  made  with  J. 
D,  Rothgeb  and  A.  B.  Rothgeb,  his  wife,  composing  the  firm 
of  J.  D.  Rothgeb  &  Co.  We  are  not  advised  why  the  suit 
was  brought  in  the  name  of  J.  D.  Rothgeb  alone.  Ko 
advantage  was  sought  for  that  reason,  however,  upon  the 
trial,  either  by  objection  to  evidence,  motion  for  a  non-suit, 
or  by  instruction.  It  was  not  assigned  as  one  of  the 
grounds  for  a  new  trial.  The  objection  first  appeared  in  the 
motion  in  arrest  of  judgment.  It  came  too  late.  A  motion 
in  arrest  can  be  made  only  with  respect  to  objections  appear- 
ing upon  the  face  of  the  record.  Stephens  on  Pleading,  126; 
1  Chitty's  Pleadings,  13;  Jones  v.  People,  etc.,  53  IIL  366. 
The  rule  is  not  different  in  suits  commenced  before  a  justice 
of  the  peace.  That  there  was  a  non-joinder  of  party  plaint- 
iff appeared  only  when  the  evidence  disclosed  that  the  con- 
tract was  made  with  J.  D.  Rothgeb  &  Co.  It  did  not 
appear  on  the  face  of  the  record.  The  jury  in  their  verdict 
found  for  the  "  plaintiffs  "  instead  of  for  the  plaintiff.  The 
use  of  the  word  "  plaintiffs  "  was  a  mere  clerical  error.  The 
word  referred  to  the  plaintiff  in  the  suit  and  was  suflBcient 
to  authorize  a  judgment  for  plaintiff. 

We  see  no  error  in  the  record. 

Judgment  affirmed. 


John  C.  Stewart 

V. 

Mary  Butts. 


Agency— Whether  for  Accommodation  or  for  Hire — Responsibility 
to  Principal — Evidence — Instructions. 

In  an  action  broup^lit  by  a  principal  against  her  aUeged  agent  to 
recover  for  money  lobt  through  his  aUeged  negUgence  in  intrustiiig  the 
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same  to  an  irresponsible  sub-agent  who  absconded,  plaintiff's  evidence 
tending  to  show  that  defendant  was  her  agent  for  reward,  while  defend- 
ant's evidence  tended  to  prove  that  he  merely  acted  for  plaintiff's  accom- 
modation, this  court  holds  that  an  instruction  which  ignored  the  dis- 
tinction between  the  responsibility  of  the  two  classes  of  agents  was 
fatally  erroneous. 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Messrs.  G.  W,  Thompson  and  J.  A.  McKenzie,  for  appel- 
lant. 

Messrs.  Fletcher  Carney  and  Williams,  Lawrence  & 
Bancroft,  for  appellee. 

Mr.  Justice  IIarker.  In  1885  appellee  applied  to  appel- 
lant to  loan  for  her,  on  good  security,  $500.  There  being  no 
demand  for  the  monev  at  the  rate  of  interest  desired  at 

ft/ 

Galesburg,  Illinois,  the  place  of  residence  of  the  parties,  it 
was  sent  to  one  Ira  P.  Wetmore,  at  Des  Moines,  Iowa,  and 
there  placed  by  Wetmore  for  three  years  at  eight  per  cent 
interest. '  The  loan  seems  to  have  been  a  safe  one,  and  the 
interest  was  paid  promptly  as  it  fell  due,  semi-j^early.  At 
the  end  of  the  three  years  the  money,  with  $175  added  to  it 
by  appellee,  was  taken  by  Wetmore  to  loan  at  Des  Moines. 
A  pretended  loan  was  made  to  one  Eli  Albright,  w'ho 
executed  a  note  to  appellee  for  $675,  and  a  mortgage  on  real 
estate  in  Des  Moines  to  Avhich  he  had  no  title.  Wetmore 
fraudulently  retained  the  money,  then  became  involved  and 
insolvent  and  subsequently  absconded  to  Texas,  whereby 
appellee  lost  her  money.  This  suit  was  brought  to  recover 
from  appellant  for  the  loss  sustained  by  her  by  reason  of 
Wetmore's  acts,  and  resulted  in  a  judgment  against  appel- 
lant for  $675. 

The  frictional  question  of  fact  upon  the  trial  was  whether 
appellee  intrusted  her  money  to  appellant  as  her  agent  to 
loan  for  her,  or  whether  he  simply  recommended  Wetmore 
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as  a  suitable  man  to  make  the  loan  and  forwarded  the 
money  to  Des  Moines  as  a  mere  matter  of  accommodation. 
Upon  this  question  there  was  a  sharp  conflict  in  the  testi- 
mony of  the  parties.  She  testified  that  when  she  applied  to 
him  to  loan  the  $500  in  1885,  he  told  her  he  could  loan  the 
money  for  her  in  Iowa,  on  good  security,  at  eight  per  cent 
interest;  that  the  loan  could  be  made  through  a  friend  of 
his  in  that  State,  with  whom  he  had  been  doing  business,  and 
that  if  she  would  let  him  have  the  money  he  would  have  it 
safely  loaned  at  that  rate  and  receive  his  comjiensation  from 
the  borrower;  that  upon  those  terms  she  delivered  the  money 
to  him;  that  at  the  end  of  the  three  years  she  delivered 
to  him  the  note  for  $500,  and  mortgage  executed  by  the 
party  in  Iowa,  to  w^hom  the  money  had  been  loaned,  and 
$175  additional  to  be  loaned  b)'^  him  at  Des  Moines.  Ap- 
pellant, upon  the  other  hand,  testified  that  when  appellee 
applied  to  him  to  loan  the  $500  in  1885,  he  told  her  he 
knew  of  no  one  wanting  the  money  in  Galesburg,  but  that 
an  old  friend  of  his  livins:  at  Des  Moines,  named  Wetmorc, 
had  loaned  money  for  members  of  his  family,  that  he 
believed  Wetmore  to  be  reliable,  and  if  the  money  was  sent 
to  Wetmore,  he  believed  it  would  be  loaned  safely;  that  she 
thereupon  requested  him  to  send  the  money  to  Wetmore, 
which  he  did.  He  denied  telling  her  that  he  would  loan  the 
money  for  her  and  receive  compensation  from  the  borrower, 
denied  being  interested  with  Wetmore  in  the  loan,  and 
claimed  that  all  he  did  was  in  a  friendly  wa}''  for  acconunoda- 
tion  merely.  If  the  testimony  of  appellee  was  true,  then  appel- 
lant  was  her  agent  for  hire  and  as  such  liable  for  all  loss  sus- 
tained by  her  by  reason  of  his  failure  to  exercise  reasonable 
and  ordinary  care  in  loaning  the  money.  Story  on  Agency, 
170;  Deshler  V.  Beers,  32  111.  368;  Phillips  v.  Moir,  69 111.155. 
If  the  testimony  of  appellant  was  true,  then  he  was  her 
agent  for  accommodation  merely  and  without  reward,  and  as 
such  only  liable  from  gross  negligence  or  fraudulent  mis- 
representation.    ITindman  v.  Borders,  89  111.  336. 

As  to  liability  to  the  principal  there  is  a  decided  distinc- 
tion between  agents  for  reward  and  agents  for  accommoda' 
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tion.  That  distinction  was  entirely  ignored  in  the  plaintiff's 
second,  fourth  and  seventh  instructions.  By  them  the  jury 
were  told  that  if  the  defenj^ant  was  acting  for  the  plaintiff, 
and  the  defendant  turned  over  the  business  to  Wetmore,  as 
his  agent,  the  defendant  would  be  liable  for  all  loss  sus- 
tained by  reason  of  the  negligent,  careless  and  wrongful 
acts  of  Wetmore.  In  view  of  the  frictional  question  in- 
volved, and  the  conflict  in  the  testimony  thereon,  it  was 
highly  important  that  the  distinction  mentioned  should  have 
been  observed  in  the  entire  series  of  instructions  given.  It 
is  not  sufficient  that  the  instructions  for  the  defendant  clearly 
defined  and  set  forth  that  distinction.  It  can  not  be  deter- 
mined which  instruction  the  jury  followed. 

It  was  contended  upon  the  trial  that  Stewart,  the  de- 
fendant, was  interested  with  Wetmore  in  the  matter  of 
placing  loans  at  Des  Moines,  and  shared  with  him  compen- 
sation for  such  services.  He  admitted  i;\rhile  upon  the 
witness  stand  that  he  in  a  few  instances  had  received  com- 
pensation for  services  in  placing  money  at  Des  Moines,  but 
denied  having  received  compensation  in  the  main,  denied 
being  so  interested  with  Wetmore  in  the  loan  made  for 
appellee,  and  denied  that  he  had  represented  to  parties  at 
Galesburg  that  he  was  placing  money  in  Iowa  and  taking 
compensation  from  the  borrower.  In  rebuttal  there  was 
offered,  and  admitted  in  evidence  against  objection,  a  letter 
written  by  Stewart  on  the  2-lth  of  February,  1885,  to  a  Miss 
Louise  A.  Eowe,  in  which  he  stated  that  he  had  loaned  a 
great  deal  of  money  on  real  estate  security  in  and  about 
Des  Moines,  that  in  ten  years  he  had  not  lost  a  dollar,  and 
that  he  could  find  a  place  for  her  money  in  a  short  time 
after  receiving  notice.  The  authorship  of  the  letter  was 
admitted  by  Stewart  while  upon  the  witness  stand,  for 
which  reason  it  is  here  contended  that  it  was  error  to  allow 
it  to  go  to  the  jury  in  rebuttal,  and  be  taken  to  the  jury 
room.  We  think  the  admission  of  the  letter  was  proper, 
not  as  impeachment  of  anything  said  by  him  concerning  it 
as  a  witness,  but  as  contradictory  of  his  general  denial  that 
he  was  engaged  in  the  business  of  loaning  money  in  Iowa, 
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and  as  a  circumstance  throwing  light  upon  the  rektion 
between  him  and  Wetmore.  It  should  have  been  guardeJ 
by  an  instruction,  however,  and .  the  court  erred  in  refusing 
the  defendant's  instruction  offered  for  that  purpose. 

We  see  no  other  error  in  the  record.  As  the  case  will  he 
remanded  for  a  new  trial,  we  refrain  from  expressing  any 
opinion  upon  the  evidence,  or  the  merits  of  the  controversy. 

Heversed  and  remanded. 


George  M.  Foote 

V. 

Charles  J.  Off  &  Co.,  et  al. 

Contracts — Construction  of— -Partnership — Intent  of  Parties, 

I 

In  an  action  brought  against  a  party  to  whom  plaintiff  had  sold  goods, 
and  another,  to  recover  thetr  price,  in  which  it  was  sought  to  charj^ 
such  other  as  a  partner  of  the  vendee  by  virtue  of  a  contract  which  had 
been  executed  by  them,  and  which  was  introduced  in  evidence,  this 
court  holds  that  the  true  intent  of  the  contract  was  merely  to  give  security 
for  certain  debts  of  the  vendee,  and  that  no  partnership  was  created, 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Henderson  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Kiekpatrick  &  Alexander,  for  appellant. 
Mr.  Arthur  Keithley,  for  appellees. 

Mr.  Justice  Cartwright.  This  suit  was  brought  by 
Charles  J.  Off,  doing  business  under  the  name  of  Charles  J. 
Off  &  Co.,  against  George  M.  Foote  and  Ira  Putney  as 
partners,  doing  business  under  the  name  of  Ira  Putney,  to 
recover  for  merchandise  sold  and  delivered.  Putney  ^^as 
defaulted  and  Foote  filed  a  plea  of  tlie  general  issue  and  a 
sworn  plea  denying  the  partnership.    Issues  were  joined 
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and  the  cause  was  submitted  to  and  tried  by  the  court  with- 
out a  jury,  resulting  in  a  finding  and  judgment  for  plaintiff, 
from  which  Foote  appealed. 

The  facts  appearing  on  the  trial  were  as  follows :  Ira 
Putney  was  in  business  as  a  merchant  at  Stronghurst,  Illi- 
nois, in  1889,  under  the  name  of  Ira  Putney  &  Co.  He  had 
borrowed  money  from  Foote  and  had  bought  some  land 
from  him  for  which  he  held  a  contract  for  a  deed.  Putney 
had  put  improvements  on  the  land  and  the  contract  provided 
for  a  deed  on  payment  of  $3,350,  which  sum  was  made  up 
of  the  price  of  the  land  and  the  advance  made.  Foote  was 
also  surety  for  Putney  on  two  notes  for  $1,200  and  $1,300 
respectively.  About  December  4, 1889,  Putney  was  in  need 
of  more  funds  to  carry  on  his  business  and  applied  to  Foote 
to  become  security  for  him  on  notes  to  the  amount  of  $7,000. 
It  was  agreed  that  Foote  should  do  so  and  that  Putney 
should  give  him  security  on  the  goods.  In  pursuance  of 
that  arrangement  Putney  drew  up  tAvo  papers  dated 
December  4,  1889,  which  were  executed  between  the  parties. 
The  first  was  a  bill  of  sale  from  Putney,  by  the  name  of  Ira 
Putney  &  Co.,  to  Foote,  of  all  the  stock  or  merchandise  and 
unbalanced  book  accounts.  The  second  was  an  agreement 
signed  by  Putney  and  Foote  in  which  Foote  agreed  to 
allow  Putney  the  privilege  of  using  the  stock  of  mer- 
chandise and  buying  and  selling,  and  Putney  agreed  to  do 
the  business  without  cost  to  Foote,  to  pay  all  the  clerk 
hire,  freight  bills  and  taxes,  to  apply  all  the  profits  of  the 
business  to  the  payment  of  the  said  indebtedness  of  $7,000, 
indicated  by  notes  signed  by  said  parties,  and  to  pay  the 
principal  and  interest  of  said  notes  as  required  or  specified 
therein.  It  was  in  said  contract  further  agreed  that  Putney 
should  not  incur  any  indebtedness  on  the  stock,  that  all 
goods  purchased  should  be  paid  for  on  receipt  of  same,  that 
all  books  and  accounts  were  to  be  shown  at  all  times  on 
demand  of  Foote,  that  the  goods  were  not  to  be  removed 
from  the  stores  they  then  occupied  without  consent  of 
Foote,  that  Foote  should  liave  what  goods  he  might  use  at 
wholesale  cost  prices,  that  said  sum  of  $7,000  should  be  ap- 
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plied  and  used  in  said  trade,  and  that  the  business  should  be 
carried  on  in  the  name  of  Ira  Putney.  The  $7,000  men- 
tioned in  this  agreement  was  raised  by  making  four  notes 
dated  December  5,  1889,  for  $1,750  each,  with  interest,  and 
signed  by  Putney  and  Foote,  upon  which  the  money  was 
borrowed.  Putney  was  in  fact  the  principal  and  received 
and  used  the  proceeds  of  the  notes  as  his  own,  and  Foote 
was  surety  in  the  tmnsaction.  Putney  used  part  of  the 
$7,000  so  obtained,  in  paying  oflf  the  notes  of  $1,200  and 
$1,300,  on  which  Foote  was  surety,  and  the  remainder  he 
used  in  improving  his  property  and  in  business. 

The  store  business  was  carrie<l  on  by  Putney  in  his  own 
name  under  the  foregoing  agreement  until  January,  1S91, 
when  the  goods,  except  a  small  portion  worth  five  or  six  hun- 
dred dollars, were  destroyed  by  fire.  The  goods  had  been  in- 
sured by  Putney  and  the  jwlicy  had  been  assigned  to  Foote, 
who  received  82,960  on  the  policy  on  account  of  the  loss.  He 
gave  Putney  $2,413  of  this  sum  and  retained  the  balance  of 
the  insurance  money  to  repay  amounts  paid  as  security  for 
Putney.  In  consequence  of  the  fire  a  new  agreement  was 
made,  dated  January  2G,  1891,  which  is  as  follows: 

"  This  agreement,  made  this  2f>th  day  of  January,  A.  D. 
1891,  between  George  M.  Foote  of  the  first  part  and  Ira  Put- 
ney of  the  second  part,witnesseth :  that  said  George  M.  Foote, 
party  of  the  first  part,  in  consideration  of  the  covenants  of  the 
party  of  the  second  part  hereinafter  mentioned  containeil 
doth  agree  with  the  party  of  the  second  part  to  allow  him  the 
privilege  of  using  the  stock  of  goods  and  merchandise,  the 
privilege  of  buying  and  selling  merchandise,  but  not  to  incur 
or  make  any  liens  or  mortgages  on  stock,  all  goods  purchased 
to  be  paid  for  when  received,  or  when  sold,  and  at  the  end  of 
each  sixty  days  to  show  all  books  and  accounts  if  demanded 
by  part}''  of  the  first  part.  The  party  of  the  second  part 
in  consideration  of  the  covenants  of  the  party  of  the  first 
part,  agrees  to  do  all  matters  and  things  connected  witli  the 
business  of  a  merchant  without  cost  for  expenses  to  party 
of  the  first  part,  and  to  ap])ly  all  profits  of  the  business  to 
the  payment  of  the  indebtedness  of  $7,000.     The  notes 
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iridicating  said  indebtedness  are  signed  by  Ira  Putney  and 
George  M.  Foote,  and  are  due  and  payable  in  one,  two,  three 
and  four  years  from  December  5,  1889.  It  is  further  agreed 
between  the  parties  that  the  goods  shall  not  be  removed  from 
place  to  place  without  consent  of  the  party  of  the  first  part, 
said  party  of  the  second  part  to  pay  all  clerk  hire,  freight 
bills,  taxes  on  stock,  said  business  to  be  carried  on  under  the 
name  of  Ira  Putney.  Payments  to  be  made  on  principal  as 
well  as  interest  on  said  notes  for  $7,000,  to  be  paid  by  Ira 
Putney  as  required  or  specified  in  said  obligation.  Party 
of  the  first  part  to  have  what  goods  he  uses  in  his  own  fam- 
ily at  wholesale  price.  The  sum  of  $2,400  insurance  money 
and  all  (the  above  sum  and  goods  is  a  part  of  the  within 
described  $7,000)  goods,  notes  and  accounts  to  be  used  and 
applied  in  the  business  above  specified,  and  report  given  as 
above  specified. 

The  stock  of  goods  to  full  and  complete  or  credits  on  book 
to  show  the  same  of  the  sum  stated  herein. 

Signed,        Ira.  Putney, 

Gkorge  M.  Foote. 

The  above  agreement  as  above  stated  is  considered  for 
the  removal  of  the  goods  from  place  to  place,  on  the  account 
of  the  fonner  place  being  destroyed  by  fire,  as  the  original 
contract  described;  that  the  said  Ira  Putney  to  continue  in 
business  in  Stronghurst  on  the  terms  described  in  the  origi- 
nal contract  dated  December  4th,  1889,  signed  and  sealed  by 
Ira  Putney.  &  Co.,  stock  of  goods  in  store  to  be  insured  at 
reasonable  rate  and  be  signed  over  to  G.  M.  Foote. 

It  is  agreed  that  the  party  of  the  second  part  shall  report 
all  purchases  and  daily  sales  to  party  of  the  first  part. 

Ira  Putney." 

Putney  continued  in  business  as  before  until  December  4, 
1891,  when  Foote  took  possession  of  the  goods  and  sold  them. 
The  goods  on  account  of  which  this  suit  was  brought  were 
bought  by  Putney  in  his  own  name  after  the  agreement  of 
January  26, 1891,  and  credit  was  given  to  him  alone.  There  is 
no  claim  that  Foote  became  liable  by  reason  of  his  being  held 
out  to  the  public  or  to  appellee  as  a  partner  with  Putney. 
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lie  was  not  so  held  out  and  credit  was  not  given  with  the 
belief  or  understanding  that  a  partnership  exist<?d,  but  a  lia- 
bility is  claimed  on  the  ground  that  the  agreements  entered 
into  as  above  stated  created  a  partnership.  It  is  said  that 
Foote  furnished  the  capital,  that  Putney  did  the  work  and 
bore  the  expenses,  and  that  the  profits  wore  shared  between 
them  by  payment  on  an  indebtedness  for  which  both  were 
liable.  A  consideration  of  the  evidence  will  show  that  these 
propositions  are  not  sustained  by  it.  Foote  did  not  furnish 
the  capital,  but  it  consisted  of  Putney's  goods  on  hand  and 
money  borrowed  by  him  for  which  Foote  was  surety.  The 
intent  of  the  contract  was  to  give  Foote  security  against  his 
liability  as  surety.  The  profits  were  to  be  applied  on  an  in- 
debtedness which,  as  between  the  parties  to  the  conl.act, 
was  wholly  the  indebtedness  of  Putney.  The  only  bene- 
*  ficial  interest  which  Foote  acquired  was  the  right  to  buy 
goods  for  his  own  use  at  cost,  and  that  was  manifestly  in- 
sufficient to  constitute  the  business  for  the  common  benefit. 
The  bill  of  sale  and  contract  constituted  a  single  ti*ansaction, 
and  all  the  provisions  taken  together  show  that  what  was 
intended  was  to  afford  security  to  Foote  through  the  stock 
and  the  insurance  on  it,  and  by  means  of  the  application  of 
the  profits  in  payment  of  the  debt  for  which  he  was  surety. 
When  insurance  money  was  received  it  was  mainly  used  to 
replace  goods  destroyed,  and  tlie  new  goods  were  subject  to 
substantially  the  same  agreement  as  before.  The  question 
whether  the  transaction  would  be  valid  as  a  .security  as 
against  creditors  of  Putney  does  not  arise  in  this  case,  and 
the  only  question  is  whether  a  partnership  was  created 
which  would  make  the  parties  to  the  agreement  jointly  liable 
for  the  claims  of  ai)i)ellee. 

AVe  think  that  the  evidence  did  not  suffice  to  prove  a 
partnership  and  the  judgment  will  be  reversed  and  the  cause 
remanded, 

lieversed  and  remanded. 
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L.  D.  Garlick  et  aJj. 

V. 

Hannah  J.  Squires. 

Homestead  Estate — Foreclosure  of  Mortgage  icith  Helease  of—Failure 
of  Mortgagor  to  Redeem — Successive  Redemptions  by  Judgment  Cred- 
itors— Surplus  on  Last  Sale — Whether  Liable  to  Levy — Right  of  Home- 
stead Attaches  to. 

Appellee  mortgaged  real  estate  in  which  she  had  a  homestead  and  in 
the  mortgage  released  her  homestead.  The  mortgage  was  foreclosed  and 
she  failed  to  redeem.  Redemption  was  made  by  two  judgment  creditors 
successively,  and  on  tlie  second  sale  a  surplus  was  realized.  AppellEuits, 
who  were  also  judgment  creditors,  levied  on  this  sm-plus.  Appellee 
notified  the  sheriff  that  she  claimed  this  surplus,  amounting  to  $508.26, 
by  virtue  of  her  right  of  liomestead.  Held,  that  tlie  homestead  right 
protected  the  money  as  against  the  appellants,  who  sought  to  levy  on  the 
same  as  the  property  of  appellee,  they  not  having  succeeded  to  the  right 

of  the  purchaser  at  the  sale  under  the  decree  of  foreclosure. 

* 

[Opinion  filed  December  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoRRANCE  DiBELL,  Juclge,  presiding. 

Mr.  George  "Warner  Young,  for  appellants. 

Messrs.  Hill,  Haven  &  Hill,  for  appellee. 

Mr.  Justice  Cartwright.  Hannah  J.  Squires  was  the 
owner  in  fee  of  five  lots  adjacent  to  each  other,  and  occupied 
the  same  as  a  homestead,  with  her  five  minor  children,  the 
dwelling  house  standing  upon  two  of  the  lots.  On  May  8, 
1888,  she  mortgaged  all  said  premises  to  the  People's  Lotln 
and  Homestead  Association,  to  secure  the  sum  of  $1,400, 
and  in  said  mortgage  properly  waived  and  released  her 
right  of  homestead.  Afterward  the  appellants,  Catherine 
Zipf,  Fuller  &  Hart  and  J.  &  H.  Voigt,  filed  in  the  office 
of  the  clerk  of  the  Circuit  Court,  transcripts  of  judgments 
obtained  by  them  before  justices  of  the  peace,  against  her. 
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The  mortgagee  filed  a  bill  to  foreclose  said  mortgage,  mak- 
ing the  judgment  creditors  defendants  with  Mrs.  Squires. 
At  the  January  term,  1890,  a  decree  was  entered  directing 
a  sale  of  the  premises  for  the  payment  of  the  amount  due 
on  the  mortgage  and  costs,  and  by  virtue  of  that  decree  the 
premises  were  sold  April  10,  1890,  in  a  body  to  said  mort- 
gagee for  ^1,805,  the  amount  of  debt  and  costs.  Mrs. 
Squires  did  not  redeem  within  the  twelve  months  allowed  to 
her  for  that  purpose.  The  appellants  did  not  redeem  as 
judgment  creditors  after  the  expiration  of  the  twelve 
months  and  within  fifteen  months,  as  thev  had  a  ritrht  to  do. 
There  was  a  redemption,  however,  within  the  fifteen 
months,  by  T.  II.  Burke,  a  judgment  creditor  of  Mrs. 
Squires,  who  sued  out  an  execution  on  his  judgment  June 
12, 1891,  and  paid  to  the  sheriflf  the  amount  necessary  to 
redeem  from  the  sale  under  the  decree.  The  sheriff  filed 
the  proper  certificate  of  redemption  and  advertised  the 
premises  for  sale  on  the  Burke  execution.  On  July  11, 1891, 
the  premises  were  sold  on  Burke's  execution  in  a  body  for 
$1,501.42,  the  amount  of  redemption  money  and  Burkes 
judgment  and  costs,  to  George  W.  Young,  acting  as  trustee 
for  appellants.  A  certificate  of  purchase  was  issued  to 
Young,  and  on  the  same  day  appellants  sued  out  executions 
on  their  respective  judgments.  On  the  same  day  L.  D. 
Garlick,  another  judgment  creditor,  sued  out  execution  on 
his  judgment  and  redeemed  from  the  sale  to  Young  on  the 
Burke  execution,  by  paying  to  the  sheriff  the  amount  nec- 
essary to  redeem  therefrom.  The  sheriff  filed  a  certificate 
of  redemption  accordingly,  and  advertised  the  premises  for 
sale  on  the  Garlick  execution.  On  August  8,  1891,  the 
premises  were  again  sold  in  a  body  on  the  Garlick  execution 
for  §2,128.()8,  to  said  George  W.  Young,  still  acting  as 
trustee  for  appellants,  and  Young  received  a  certificate  of 
purchase  therefor.  Before  this  sale  appellant-s  had  directed 
the  sheriff  to  levy  their  executions  on  any  surplus  that 
might  arise  from  the  sale,  and  the  sale  yielded  a  surplus  of 
$508.26,  over  and  above  the  redemption  money,  and  the 
amount  of  Garlick's  execution  and  all  costs.    After  the  sale 
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api)ellants  ordered  the  sheriff  to  levy  their  executions  on 
this  surplus.  Mrs.  Squires  had  no  personal  property  except 
a  small  amount  of  household  furniture  not  exceeding  in 
value  §50,  which  was  exempt,  and  she  still  continued  to 
occupy  the  premises  with  her  five  minor  children,  as  before. 
She  notified  the  sheriff  that  she  claimed  the  surplus  as  the 
proceeds  of  her  estate  of  homestead  in  the  premises,  and  filed 
her  petition  in  the  case  of  Garlick  v.  Squires,  in  which  the 
execution  issued,  asking  for  an  order  on  the  sheriff  to  pay 
the  same  to  her.  On  a  hearing  of  the  petition  the  foregoing 
facts  appeared  by  stipulation,  and  an  order  was  made  for 
the  payment  of  the  surplus  to  Mrs.  Squires,  and  from  that 
order  this  appeal  was  taken. 

The  question  raised  by  the  petition  was  whether  the 
premises  occupied  by  Mrs.  Squires  and  sold  on  the  Garlick 
execution  were  at  that  time  owned  or  rightly  possessed  by 
her  so  that  she  could  have  an  estate  of  homestead  therein 
which  would  attach  to  the  surplus.  Appellants  contend  that 
she  had  lost  her  estate  and  ceased  to  have  any  right  or  in- 
terest in  the  premises  on  account  of  her  failure  to  redeem 
from  the  sale  under  the  decree  of  foreclosure  within  twelve 
months  from  said  sale.  As  she  could  not  thereafter  redeem 
from  that  sale  and  the  title  of  the  purchaser  would  become 
perfect  and  her  title  be  divested  after  the  expiration  of  the 
period  of  redemption  upon  a  conveyance  of  the  legal  title 
by  the  master  in  chancery,  it  is  claimed  that  she  had  ceased 
to  have  any  interest  whatever  in  the  property.  The  ques- 
tion is,  does  the  homestead  continue  after  a  mortgage  sale 
and  failure  of  the  debtor  to  redeem  and  pending  the  period 
of  redemption  before  the  purchaser  has  received  a  deed  ? 
Appellants  rely  upon  the  decisions  of  the  Su})reme  Court  of 
this  State,  in  Smith  v.  Mace,  26  N.  E.  Kep.  1092,  and  Herd- 
man  V.  Cooper,  28  ^,  E.  Rep.  1004,  cited  and  approved  in 
Schroder  v.  Bauer,  29  N.  E.  Eep.  560,  as  establishing  the 
doctrine  contended  for  by  them. 

In  the  case  of  Smith  v.  Mace  it  was  said  that  by  the 
legal  effect  of  a  mortgage  releasing  the  homestead  right  the 
mortgagors  authorized  their  homestead  to  be  sold,  and  the 
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purchaser  at  the  sale  to  acquire  all  the  title  thereto  that 
they  had,  reserving  to  themselves  only  the  right  to  redeem 
from  the  sale  within  twelve  months,  and  that  it  must  follow, 
when  they  failed  to  make  the  redemption,  their  rights  were 
gone;  that  to  allow  a  judgment  creditor  to  redeem  after  the 
expiration  of  twelve  months  deprives  the  debtor  of  nothing 
that  he  would  otherwise  have,  and  that  the  sale,  on  the 
execution  of  the  redeeming  creditor,  is  of  nothing  tliat  he- 
longs  to  the  debtor.  In  Herdman  v.  Cooper,  there  had  been 
a  foreclosure  sale  to  Watson  of  property  mortgaged  to  him 
by  the  Herdmans  and  they  had  failed  to  redeem  within 
twelve  months.  There  was  a  redemption  by  a  judgment 
creditor,  and  it  was  said  that  the  redem])tion  and  the  pui*- 
chase  by  the  judgment  creditor  at  the  sale  under  his  execu- 
tion was  of  nothing  which  then  belonged  to  the  Herdmans, 
but  of  that  only  which  but  for  that  redemption,  would  have 
belonged  to  Watson.  It  is  claimed  that  these  cases  are  de- 
cisive of  the  proposition,  that  after  the  expiration  of  twelve 
months  from  the  sale  under  the  decree,  the  homestead  and 
all  rights  of  Mrs.  Squires  were  gone.  The  language  of  those 
decisions  must,  however,  be  limited  in  its  application  to  the 
same  question  being  considered  when  it  was  employed.  To 
enlarge  the  statement  beyond  the  question  considered  and 
malve  it  a  general  rule  applicable  in  solving  other  questions 
would  produce  results  not  perhaps  intended  by  the  Supi*eme 
Court.  The  question  in  those  cases  was  what  title  the  pur- 
chaser acquired  at  the  redemption  sale  and  whether  he  took 
such  title  free  from  the  estate  of  homestead.  An  effort  was 
made  to  assert  the  homestead  estate  against  such  title,  and 
it  was  held  that  the  redeeming  creditor  was  substituted  for 
'  the  purchaser  at  the  first  sale  when  the  homestead  was  sold, 
and  that  it  could  not  be  asserted  against  such  purchaser.  In 
this  case  there  is  no  question  as  to  the  title  or  right  acquired 
by  Young  by  his  purchase  at  the  sale  when  the  surplus  was 
created.  It  is  conceded  that  he  succeeded  to  the  right  of 
antecedent  purchasers  to  whom  the  homestead  was  sold. 
He  would  acquire  the  full  title  upon  receiving  a  deed  of 
the  premises.     The  point  decided  in  those  cases  is  not  in 
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question  here.  If  it  is  to  be  understood  in  all  cases  that  a 
sale  on  the  execution  of  a  redeeming  creditor  is  a  sale  of 
nothing  that  belongs  to  the  debtor,  then  no  part  of  the  pro- 
ceeds of  any  such  sale  could  belong  to  the  debtor,  and  no 
matter  how  large  a  surplus  might  remain  after  satisfying  all 
claims  against  him,  he  would  have  no  right  to  it,  because  it 
is  produced  by,  and  stands  in  the  place  of  land  in  which  he 
had  no  right,  and  was  the  price  of  nothing  which  belongs  to 
him.  If  what  was  said  in  the  Ilerdman  case  applies  to  all 
sales,  as  a  rule  of  property,  and  the  sale  is  of  nothing  which 
belongs  to  the  judgment  debtor,  but  of  something  that  but 
for  the  redemption  would  belong  to  the  first  purchaser,  then 
such  first  purchaser,  whose  right  is  taken,  would  have  a  bet- 
ter right  to  the  surplus  than  the  owner,  who  failed  to  redeem 
in  twelve  months,  but  who  still  held  the  legal  title.  Tet,  in 
Hart  V.  Wingart,  83  111.  282,  where  Solt  had  failed  to  redeem 
within  twelve  months  from  an  execution  sale  to  Wingart,  he 
was  held  entitled  to  the  balance  of  a  surplus  arising  from  a 
sale  on  a  trust  deed  after  paying  the  amount  of  Wingart's 
purchase  and  interest.  It  was  not  there  thought  that  Solt 
had  no  interest  in  the  premises  of  which  he  held  the  legal 
title,  although  his  right  of  redemption  was  gone. 

The  right  of  redemption  may  be  gone,  but  that  is  not 
what  is  sold.  The  premises  are  sold  conditionally.  If  the 
sale  produces  no  more  than  the  redemption  money  and  costs, 
nothing  is  sold,  perhaps,  which  belongs  to  the  original  owner, 
but  the  redeeming  creditor  takes  the  place  of  the  antecedent 
purchaser  and  it  amounts  to  a  mere  substitution,  and  a  deed 
is  made ;  but  if  the  sale  produces  more,  then  the  excess  is  to 
be  applied  on  the  execution  against  the  debtor  to  the  extent 
of  that  claim,  and  if  there  is  a  surplus  above  all  claims  it 
goes  to  the  original  owner.  If  more  than  redemption 
money  and  costs  is  realized,  there  is  further  right  of 
redemption  with  a  right  of  the  purchaser  to  an  increased 
amount  for  the  interest  acquired.  In  that  event,  so  far  as  it 
exceeds  the  original  sale,  something  is  acquired  that  did  not 
then  belong  to  the  antecedent  purchaser^  and  the  proceeds 
of  the  enlarged  conditions  are  applied  on  the  debt  of  the 


1 


526  Appellate  Courts  of  Illinois. 

Vol.  45.]  Garlick  v.  Squires. 

original  owner.  This  must  be  becaufee  there  was  a  sale  of 
something  in  which  he  had  a  beneficial  interest.  The 
relation  of  a  purchaser  at  a  sale  under  decree  or  execution, 
to  the  title,  is  of  statutory  creation,  and  the  purchaser 
acquires  only  such  rights  as  the  statute  confers.  The  pur- 
chaser at  the  sale  under  the  decree  was  not  invested  with 
the  title  to  these  premises,  but  acquired  only  a  right  to  a 
conveyance  of  such  title  in  case  the  premises  should  not  be 
redeemed,  and  on  the  further  condition  that  such  convey- 
ance should  be  made  within  the  time  limited  bv  statute. 

Upon  the  failure  of  Mrs.  Squires  to  redeem,  the  purchaser 
had  not  become  the  owner.  The  purchase  was  conditional, 
and  until  the  end  of  the  period  of  redemption  the  purchaser 
had  neither  legal  title  nor  right  of  possession.  Myers  v. 
Manny,63  111.  211.  Mrs.  Squires,  it  seems,  had  some  interest  in 
the  premises  as  between  her  and  appellants,  or  the  public.  She 
held  the  legal  title  and  the  right  of  possession  which  follows 
it,  with  the  right  to  recover  possession  by  suit  or  to  recover 
damages  for  any  interference  with  it.  She  was  rightfully 
occupyiiig  the  premises  and  entitled  to  the  rents  and  profits. 
Until  a  deed  should  be  made  these  were  her  rights  against 
all  the  world.  If  the  purchaser  failed  to  take  out  a  deed 
within  five  years  after  the  expiration  of  the  time  of  redemp- 
tion the  certificate  would  be  void,  and  if  Mrs.  Squires  had 
continued  to  live  there  it  would  be  her  homestead,  not  by 
any  new  title  created  in  her,  but  by  the  same  title  she  had 
all  the  time  possessed.  There  would  be  a  mere  failure  of 
the  conditional  statutory  right  to  acquire  that  title  by  a 
conveyance.  Appellants  never  had' any  lien  on  the  home- 
stead. Mrs.  Squires  always  had  a  homestead  as  against 
their  judgments  and  executions.  They  have  never  con- 
nected themselves  by  redemption  with  the  first  sale,  which 
was  paramount  to  the  homestead  right,  so  as  to  be  sul>sti- 
tuted  for  the  purchaser  at  that  sale  and  subrogated  to  its 
rights,  but  they  claim  the  right  to  levy  on  this  money 
because  it  is  the  property  of  Mrs.  Squires,  produced,  as  they 
say,  by  a  sale  of  something  in  which  she  had  no  beneficial 
interest.     If  it  is  not  her  money  it  is  not  subject  to  their 
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executions.  If  it  is  her  money,  as  all  concede  it  to  be,  it  is 
so  because  it  is  the  proceeds  of  real  estate  in  which  she  had 
some  beneficial  interest.  That  interest,  whatever  it  may  be 
denominated,  was  one  which  could  be  sold  on  execution,  but 
for  the  fact  of  the  homestead  in  it.  The  homestead  right 
protects  the  money  which  stands  in  the  place  of  the  land  as 
against  thohe  who  have  not  become  entitled  to  the  right  of 
the  purchaser  at  the  sale  under  the  decree.  Young  became 
entitled  to  those  rights  as  purchaser  at  the  Garlick  redemp- 
tion sale,  but  appellants,  as  execution  creditors  of  Mrs. 
Squires,  are  an  nowise  connected  with  them,  nor  entitled  to 
invoke  them  in  their  aid. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Dennis  Ryan 

V. 

George  W.  Newcomb  et  al. 

Real  Property — Writ  of  Possession— Grant  of  by  Circuit  Court  after 
Writ  of  Error  Sued  out — Judgments  and  Decrees. 

1.  Where  a  decree  has  been  entered  in  a  cause  providing  that  one 
party  shall  be  let  into  possession  of  certain  real  estate  on  the  failure  of 
the  other  party  to  make  a  specified  payment  by  a  day  fixed  in  the  decree, 
and  on  appc^al  to  this  court  the  decree  is  affirmed,  the  Circuit  Court  has 
power  to  grant  a  %vTit  of  jK)ss€*ssion  before  a  writ  of  error  has  been  sued 
out  from  the  Supreme  Court. 

2.  Even  were  the  cause  pending  here,  the  court  below  would  have 
had  power  to  grant  a  writ  of  possession,  no  supersedeas  having  been 
allowed. 

[Opinion  filed  January  10,  1893.] 

In  error  to  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  C.  R.  Starr,  Judge,  presiding. 

Mr.  Dennis  Ryan,  pro  se. 
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Mr.  George  Eddy  Newcomb,  for  defendants  in  error. 

Per  Curiam.  Dennis  Ryan  filed  his  bill  in  equity  against 
George  W.  Newcomb  and  others,  for  an  a<?counting  and  for 
leave  to  redeem  certain  lands  from  sale  under  a  trast  deed. 
The  cause  has  been  before  the  Supreme  Court  three  times; 
see  Eyan  v.  Newcomb,  125  111.  91;  130  111.  57,  and  opinion 
filed  May  12, 1892.  When  remanded  the  second  time  the 
Circuit  Court,  at  the  April  tenn,  1891,  rendered  a  decree 
allowing  Evan  to  redeem  on  payment  of  $2,855.16  within 
six  months,  and  providing  that  the  defendant  in  error,  Col- 
lins H.  Jordan,  should  be  let  into  ]K)ssession  of  the  premises 
on  the  failure  of  Ryan  to  pay  as  required  by  the  decree. 
From  that  decree  Ryan  prosecuted  a  writ  of  error  to  this 
court.  A  supersedeas  was  denied  Ryan,  and  at  the  Decem- 
ber term,  1891,  this  court  affirmed  the  decree  of  the  Circuit 
Court;  opinion  filed  January  18,  1892.  Ryan  subsequently 
prosecuted  a  Avrit  of  error  from  the  judgment  of  this  court 
to  the  Supreme  Court,  and  on  February  27,  1892,  obtained 
a  supersedeas.  The  Supreme  Court  affirmed  the  judgment 
of  this  court;  opinion  filed  May  12, 1892.  After  the  judg- 
ment of  this  court  and  prior  to  the  suing  out  of  the  writ  of 
error  from  the  Supreme  Court,  defendants  in  error  on  Janu- 
ary 23,  1892,  obtained  an  order  from  the  Circuit  Court  for 
a  writ  of  possession.  From  that  order  Ryan  now  prosecutes 
this  writ  of  error  and  urges  that  the.  Circuit  Court  had  no 
jurisdiction  to  make  it  because  the  cause  w^as  pending  in 
this  court. 

It  will  be  observed  that  when  the  order  was  entered  the 
cause  had  been  disposed  of  in  this  court  and  was  not  pending 
in  the  Supreme  Court.  Even  while  the  case  was  pending 
in  this  court,  inasmuch  as  a  supersedeas  had  been  denied, 
defendants  in  error  had  the  right  to  apply  for  and  the  Cir- 
cuit Court  had  the  jurisdiction  to  grant  a  writ  of  possession. 

Order  ajirmed- 


Second  District — December  Term,  1(S92.    629 


Craig  V.  Southard. 


W.  B.  Craig  et  au 

V. 

David  C.  Southard  et  al. 

Jurisdiction    of  Appellate   Court— Freehold, 

This  court  has  no  jurisdiction  of  matters  involving  a  freehold. 

[Opinion  filed  February  2,  1893.] 

In  errob  to  the  Circuit  Court  of  Grundy  County;  the 
Hon.  Charles  Blanch ard,  Judge,  presiding. 

Messrs.  S.  C.  Stough  and  B.  F.  Shipley,  for  plaintiffs  in 
error. 

Messrs.  E.  L.  Clover  and  W.  E.  David,  for  defendants  in 
error. 

Per  Cxiriam.  This  was  a  suit  in  equity  for  the  purpose 
of  contesting  an  instrument  purporting  to  be  the  last  will 
and  testament  of  David  C^raig,  deceased,  whereby  real 
estate  was  devised  in  fee,  differently  from  the  coui-se  of 
descent  described  by  statute. 

A  freehold  was  therefore  involved,  and  this  court  has  no 
jurisdiction  of  the  writ  of  error.  Bice  v.  Hall,  21  III.  App. 
298;  Moyer  v.  Suygart,  21  111.  497,  and  same  case  125  111. 
262. 

The  writ  of  error  will  be  dismissed,  with  leave  to  plaintiffs 
in  error  to  withdraw  the  record  if  desired. 

^yrit  of  error  dismissed. 

Vol.  XLY  34 
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John  R.  Keenan 

V. 

Benjamin  Williams  and  William  T.  Hibbin. 

Appeal  and  Error — Interlocutory  Decree, 
No  appeal  lies  from  an  interlocutory  decree. 

[Opinion  filed  February  2,  1893.] 

Appeal  from  the  Circuit  Court  of  LaSalle  County;  the 
Hon.  Charles  Blanchard,  Judge,  presiding. 

Mr.  M.  T.  Moloney,  for  appellant. 

Messrs  Fowler  Bros.,  for  appellees. 

Per  Curiam.  Appellant  filed  a  bill  in  equity  and  ob- 
tained a  temporary  writ  of  injunction  restraining?  appellees 
from  proceeding  with  the  collection  of  a  judgment  against 
him.  Appellees  answered  the  bill,  and  upon  a  hearing  the 
temporary  injunction  granted  in  the  cause  was  dissolved. 
Thereupon  appellees  filed  their  suggestion  of  damages  as 
proxaded  by  statute,  and  the  court  continued  the  hearing  as 
to  the  same  until  the  next  term  of  the  court.  The  bill  was 
not  dismissed,  nor  was  anv  decree  entered  as  to  costs  of  the 
suit.  The  decree  appealed  from  was  interlocutory,  and  the 
cause  is  still  })ending  in  the  Circuit  Court.  The  appeal  will 
therefore  be  dismissed. 

Appeal  distnmed. 
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D.  Roy  Bowlby 

V. 

Thomas  J.  Robinson  et  al. 

Forcible  Entry  and  DeiainerSeca,  18  and  19,  Chap,  67,  R.  S. — Ap- 
peal and  Error. 

The  clerk  of  the  court  to  which  an  appeal  is  taken  in  a  suit  of 
forcible  entry  and  detainer  has  no  authority  to  ascertain  and  fix  the 
appeal  bond.    This  must  be  done  by  the  trial  court. 

[Opinion  filed  March  27,  1893.] 

Appeal  from  the  Circuit  Court  of  Rock  Island  County; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs,  Jackson  &  Hurst,  for  appellant. 

Messrs.  Sweeney  &  Walker  and  W.  H.  Gest,  for  ap- 
pellees. 

Mr.  Justice  Hakker.  Appellees  recovered  judgment  in 
forcible  detainer  against  appellant  before  a  justice  of  the 
peace.-  Within  five  days  thereafter  appellant  filed  a  bond 
for  an  appeal  with  the  clerk  of  the  Circuit  Court.  The  clerk 
issued  a  w^rit  of  supersedeas,  and  the  justice  transmitted  to 
him  the  papers  and  a  transcript.  No  steps  were  taken  to 
have  the  amount  of  an  appeal  bond  ascertained  and  fixed  by 
the  court,  as  reciuired  by  Sec.  19,  Chap.  57  of  the  Revised 
Statutes,  entitled  "  Forcible  Entrv  and  Detainer." 

In  the  Circuit  Court  appellees  moved  to  dismiss  the  appeal 
tipon  the  ground  that  the  amount  of  the  appeal  bond  had 
not  been  ascertained  and  fixed  by  the  justice.  Thereupon 
appellant  entered  a  cross-motion  for  leave  to  file  a  new  bond. 
The  court  overruled  the  cross-motion  and  dismissed  the 
appeal.     From  that  judgment  this  appeal  is  prosecuted. 

Appellant  contends  that  he  had  the  right  to  perfect  his 
appeal  by  filing  an  appeal  bond  with  the  clerk  of  the  Circuit 
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Court,  and  that  such  right  is  given  by  the  first  part  of  Sec. 
18  of  the  Forcible  Entry  and  Detainer  Act,  which  reads  as 
follows :  "  If  any  party  shall  feel  himself  aggrieved  by  the 
verdict  of  the  jury  or  decision  of  the  court  upon  any  trial 
had  under  this  act,  such  party  may  have  an  appeal,  to  be 
taken  to  the  same  courts  in  the  same  manner  and  tried  in 
the  same  way  as  appeals  are  taken  and  tried  in  other  cases/' 
In  this  position  he  would  be  correct,  did  not  Sec.  19  of  the 
same  act  provide  that  if  the  defendant  appeals  he  must  exe- 
cute an  appeal  bond  in  sufficient  amount  to  secure  the  rent 
and  damages  which  may  accnie  to  the  plaintiff  by  reason 
of  the  withholding  of  the  premises  "  to  be  ascertained  and 
fixed  by  the  court."  Evidently  the  court  contemplated  by 
the  act  was  the  one  which  tries  the  case.  The  clerk  of  the 
court  to  which  the  appeal  is  taken  has  no  authority  to  ascer- 
tain and  fix  the  bond.  It  is  unnecessary  to  speculate  as  to 
the  purpose  and  wisdom  of  tlie  legislature  in  limiting  the 
performance  of  that  act  to  the  official  who  tries  the  case. 

It  is  sufficient  for  us  to  say  that  the  legislature  has  so 
limited  it  in  this  kind  of  an  action. 

Appellant  failed  to  perfect  an  appeal  from  the  judgment 
entered  against  him  in  the  justice's  court  in  manner  as  re- 
quired by  statute.  The  Circuit  Court  properly  dismissed 
his  appeal. 

Our  view  of  the  statute  is  supported  by  the  opinion  oi 
our  Supreme  Court  in  Fairbank  v.  Streeter,  31  N.  E.  B^P- 
494.    The  judgment  will  be  affirmed. 

Judgment  affirm^' 
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S.  D WIGHT  Eaton  Company 

V. 

Robert  P.  Kelly. 

Oamishment — Judgment  Against  Garnishee — Whether  Defense 
Against — Action  by  Garnishee's  Creditor  in  Another  State — Whether 
Such  Judgment  May  Be  Impeached  for  Fraud, 

« 

1.  Where  a  judgment  has  been  rendered  against  a  garnishee  in  one 
State  upon  a  regular  proceeding  before  a  court  having  jurisdiction,  and 
without  collusion  between  the  plaintiff  and  the  garnishee,  such  judg- 
ment is  conclusive  in  every  other  State,  and  constitutes  a  complete 
defense  to  the  garnishee  when  sued  for  the  same  debt  by  his  original 
creditor. 

2.  Such  a  judgment  in  a  garnishee  case  in  a  sister  State  may  be  im- 
peached in  this  State  for  fraud  and  circumvention  in  obtaining  the 
Bame. 

[Opinion  filed  September  9, 1892.] 

Appea^l  from  the  Circuit  Court  of  Union  County;  the 
Hon.  Joseph  P.  Kobarts,  Judge,  presiding. 

Messrs.  Taylor  Dodd  and  Charles  H.  Burton,  for  appel- 
lant. 

Justice  Gray,  in  Ilauley  v.  Donahue,  116  United  States,  3, 

(533) 
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says:  "Ey  the  settled  construction  of  the  provisions  of 
the  constitution,  a  judgment  of  a  State  court  *  *  * 
against  property  la^vfully  attached  is  entitled  to  as  much 
force  and  effect  when  questioned  in  another  State  as  it  has 
in  the  State  in  which  it  was  rendered,"  and  further,  page  4, 
"judgments  recovered  in  one  State,  when  proved  in  the 
court  of  another,  differ  from  judgments  recovered  in  a  for- 
eign country  in  no  other  respect  than  that  of  not  being  re- 
examinable  upon  the  merits  nor  impeachable  for  fraud  in 
obtaining  them." 

The  same  court  in  Maxwell  v.  Stewart,  22  Wall.  80,  says, 
"fraud  can  not  be  pleaded  to  an  action  in  one  State  upon  a 
judgment  of  another,"  citing  with  approval  Christmas  v. 
Kussell,  5  Wall.  201,  which  held  that  judgment  of  a  sister 
State,  subject  only  to  inquiry  as  to  the  jurisdiction  of  the 
court  rendering  it,  is  conclusive  in  the  courts  of  other  States 
until  set  aside. 

In  Barras  v.  Bidwell,  3  Wood,  5,  it  is  held  that  fraud  in 
the  recovery  of  a  judgment  can  not  be  pleaded  in  an  action 
on  the  judgment  prosecuted  in  another  State,  unless  such 
defense  could  be  made  in  the  courts  of  the  State  where 
judgment  was  rendered. 

It  is  upon  the  authority  of  the  Supreme  Court  of  the 
United  States,  whose  ruling  is  conclusive  u|X)n  this  court  on 
this  question,  that  we  say  that  the  loAva  judgment  can  not 
be  impeached  in  this  action  for  fraud  unless  such  a  plea 
could  have  been  set  up  as  a  defense  in  a  similar  way  in  Iowa. 
That  such  a  plea  could  not  be  so  made  available  is  the  well 
settled  law  of  the  latter  State.  In  Iowa  the  judgment  stands 
unimpeachable  until  set  aside  by  a  direct  proceeding  in 
chancery  for  that  purpose.  Mason  v.  Messenger,  17  la. 
201;  Kerr  V.  Leigh  ton,  2  G.  Gr.  (la.)  196;  Webster  v.  Reed, 
Mor.  (la.)  467;  Moore  v.  Jeffers,  53  la.  202;  Thompson  v. 
McKean,  43  la.  402;  McCriel  v.  Harrison,  63  la,  592; 
Central  Iowa  R.  R.  Co.  v.  Piersol,  65  la.  498;  Phelan  v. 
Johnson,  80  la.  731;  Lindsey  v.  Delano,  78  la.  352;  Blair  v. 
Wolf,  72  la.  246. 

As  bearing  on  this  question  and  in  support  of  the  rule 
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laid  down  by  the  Federal  courts,  the  following  cases  are  of 
interest :  McDonald  v.  Drew,  64  N.  H.  547  (15  At.  Eep. 
148),  holding  that  a  judgment  regularly  obtained  in  New 
York  can  not  be  impeached  for  fraud  in  New  Hampshire; 
Wyoming  Manufacturing  Co.  v.  Mohler,  17  At.  Kep.  31 
(Pa.),  court  holding  that  a  plea  that  a  judgment  of  a  sister 
State  was  secured  through  fraud  is  not  good,  saying :  "  If 
the  judgment  was  entered  by  fraud  or  collusion,  the  court 
in  which  it  was  entered  is  the  proi)er  one  to  redress  that 
wrong.  It  is  a  matter  with  which  we  have  nothing  to  do.". 
McMillan  v.  Lovejoy,  115  111.  501,  says :  "  Under  the  act  of 
Congress,  when  a  transcript  duly  certified  is  offered  in  evi- 
dence in  another  State,  no  questions  are  open  to  inquiry  ex- 
cept those  of  jurisdiction."  See  also,  Zepp  v.  Ilager,  70*111. 
226 ;  Green  v.  Plant,  94  U.  S.  664. 

In  Roth  V.  Roth,  104  111.  46,  the  court  says :  "  Where  it 
affirmatively  appears  the  court  of  a  foreign  State  has  juris- 
diction of  the  parties  and  subject-matter  of  the  suit,  its 
judgment  will  be  conclusive  on  the  parties  in  all  countries 
where  the  matters  litigated  are  again  thrown  into  question, 
and  this  is  particularly  true  with  respect  to  judgments  or 
decrees  affecting  the  status  of  a  person,  for  they  are  in  the 
nature  of  judgments  in  rem  which  are  binding  on  the  whole 
world." 

In  Moore  v.  Railroad,  43  la.  385,  it  is  held  that  "  A  judg- 
ment in  rem  rendered  in  one  State  by  a  court  of  competent 
jurisdiction,  can  not  be  assailed  in  another  State." 

Again,  Drake  on  Attachments,  Section  706,  says :  "When, 
by  a  court  having  jurisdiction  of  the  action  and  of  the  gar- 
nishee, judgment  is  rendered  against  him  and  he  has  satis- 
fied it  in  due  course  of  law,  such  judgment  is  conclusive  and 
constitutes  a  complete  defense  to  any  subsequent  action  by 
the  defendant  against  the  garnishee  for  the  amount  which 
the  latter  was  compelled  to  pay." 

Judgments  of  a  sister  State  are  received  with  the  same' 
faith  and  credit  abroad  that  are  accorded  them  at  home. 
Black  on  Judgments,  Sec.  859;  Stark  v.  Ratcliff,  111  111. 
75;  Lawrence  v.  Jarvis,  32  111.  304 ;  Rae  v.  Hurlbert,  17  111. 
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572 ;  McJilton  v.  Love,  13  111.  486;  Freeman  on  Judgments, 
Sec.  575. 

Even  if  the  judgment  in  Iowa  was  open  to  the  inquirv 
of  fraud  in  the  courts  of  Illinois,  we  submit  that  such 
inquiry  must  be  directed  only  to  fraud  (Black  on  Judg- 
ments, Sec.  833,)  "practiced  in  the  very  obtaining  of  the 
judgment,"  and  not  to  such  alleged  fraudulent  acts  set 
forth  in  appellee's  replication.    Bigelow  on  Frauds,  p.  ITS. 

In  Roth  V.  Roth,  lOA  111.  47,  and  Baker  v.  Palmer,  S3 
111.  568,  the  rule  is  laid  down  that  where  a  judgment  is 
attiicked  on  the  ground  of  fraud,  the  party  complaining  must 
plead  and  prove  on  the  trial  the  specific  fraudulent  acts. 
The  only  fraudulent  acts  si>ecifically  alleged  by  Kelly's 
counsel  are  that  this  api)ellant,  knowing  Kelly  was  not 
indebted  to  plaintiff  in  Iowa,  colluded  with  such  plaintiffs 
to  bring  about  the  judgment  there.  But  this  is  a  character 
of  fraud  which,  even  if  true  (and  that  it  is  true  this  appel- 
lant denies),  could  not  be  inquired  into  in  Illinois,  because 
the  fraud  alleged  is  directed  to  the  merits  of  the  Iowa  plaint- 
iffs' claim  against  Kelly,  and  not  to  any  irregularities  in 
the  proceeding  of  the  Iowa  tribunal.  It  can  not  be  claimed 
that  if  the  Iowa  plaintiffs  did  have  a  good  cause  of  action 
against  Kelly  there  could  be  fraud  such  as  is  alleged,  for 
the  reason  that  the  si)ecific  acts  advanced  as  >vrongful  would 
then  be  robbed  of  their  impropriety,  if  indeed  they  ever  had 
any.  The  only  theory,  therefore,  upon  which  they  can  he 
regarded  as  approaching  impropriety,  is  that  Kelly  did  not 
owe  the  plaintiffs — thus  virtually  trying  over  again,  in  the 
courts  of  Illinois,  the  merits  of  the  Iowa  plaintiffs*  claim 
against  the  appellee.  That  this  can  not  be  done,  even  in  a 
suit  where  the  validity  of  the  foreign  judgment  is  directly 
called  into  question,  as  for  instance  upon  a  suit  to  recover 
under  it  where  the  parties  are  the  same,  is  apparent  from 
the  following :  Baker  v.  Palmer,  83  111.  568;  Wilson,  Ex.,  v. 
Deen,  121  U.  S.  525;  Black  on  Judgments,  Sec.  813;  also 
Sec.  844,  Sec.  920,  Sec.  921;  Story  on  Conflict  of  Laws,  Sec. 
607;  Bigelow  on  Estoppel,  187;  Freeman  on  Judgments, 
Sec.  597;  Rorer  on  Intcr-State  Law,  129. 
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With  how  much  less  reason  can  the  merits  of  the  claim  of 
the  Iowa  plaintiffs  be  inquired  into  in  a  collateral  proceeding 
in  Illinois,  and  that,  too,  in  a  cause  in  which  such  Iowa 
plaintiffs  are  not  even  parties.  Black  on  Judgments,  Sec. 
290,  Sec.  296;  Korer  on  Inter-State  Law,  90. 

But  admitting,  for  the  sake  of  the  argument,  that  the 
judgment  against  the  garnishee  can  be  attacked  in  Illinois 
for  fraud,  as  attempted  by  the  appellee,  we  assert  that  there  is 
not  one  particle  of  competent  evidence  in  the  whole  record 
in  support  of  their  claim,  while  it  abounds  in  conclusive  evi- 
dence to  the  contrary.  Admit,  as  proven,  if  need  be,  all  the 
facts  sought  to  be  established  by  the  appellee  in  support  of 
their  claim  of  fraud.  They  are  that  the  plaintiffs  in  the  suit 
against  Kelly  in  Iowa  are  relatives  of  one  of  the  officers  of 
the  S.  Dwight  Eaton  Co.;  that  S.  Dwight  Eaton  represented 
to  the  plaintiff  in  this  suit,  months  before  any  litigation 
arose,  that  he  owned  the  engine,  for  the  wrongful  seizure  of 
which  the  Iowa  suit  was  brought,  and  that  two  of  the 
plaintiffs  in  the  Iowa  case  were  stockholders,  while  the  third 
had  no  interest  in  this  corporation.  We  say,  what  of  it  ? 
Measure  these  alleged  facts  in  the  light  of  the  well  estab- 
lished rules  in  Illinois.  Fraud  must  be  alleged  and  proved. 
Eoth  V.  Eoth,  104  111.  47;  Baker  v.  Palmer,  83  111.  568. 

Messrs.  Karraker  &  Linole,  for  appellee. 

That  in  an  action  on  a  sister  State  judgment,  the  plea  of 
fraud  in  obtaining  the  judgment  presents  a  proper  defense, 
we  cite  Lawrence  v.  Jarvis,  32  111.  304;  Jones  v.  Warner, 
81  ni.  343;  Bimeler  v.  Dawson,  4  Scam.  (111.)  536;  Welch  v. 
Sykes,  3  Gilm.  197;  Sharman  v.  Morton,  31  Ga.  34;  S.  C,  39 
Am.  Dec.  430;  Rogers  v.  Gwinn,  21  la.  58;  Dunlap  v.  Cody, 
31  la.  260;  Marx  v.  Fore,  51  Mo.  69;  Ward  v.  Quinlivin,  57 
Mo.  425;  Eaton  v.  Hasty,  6  Neb.  419;  S.  C,  29  Am.  Rep. 
365;  Keeler  v.  Elston,  22  Neb.  310;  Davis  v.  Ileadley,  22  X. 
J.  Eq.  115;  Stanton  v.  Crosby,  9  llun  (X.  Y.),  370;*^Dobson 
V.  Pearce,  12  N.  Y.  156;  Kinnier  v.  Kinnier,  45  N.  Y.  535; 
Hunt  V.  Hunt,  72  N.  Y.  217;  Coffee  v.  Neeley,  2  Ileisk. 
(Tenn.)  304;  Turley  v.  Taylor,  6  Baxt.  (Tenn.)  376;  Buford 
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V.  Buford,  4  ]^runf.  (Va.)  241;  Brown  v.  Parker,  28  Wis.  21; 
Whetstone  v.  Whetstone,  31  la.  270. 

And  this  is  the  general  doctrine,  in  actions  in  jpersonam. 
where  the  record  shows  personal  service,  or  appearance.  The 
court  say  in  Jones  v.  Warner,  81  111.  34-3,  that  "  Where  the 
party  was  not  an  inhabitant  of  the  State  where  the  judg- 
ment or  decree  was  rendered,  and  was  not  in  the  State,  and 
'was  not  personally  served  with  process,  and  did  not  enter 
his  apj)earance,  the  judgment  or  decree  is  but  prima  f am 
evidence  in  the  courts  of  this  Stat-e,  and  the  party  may  show 
the  court  rendering  such  judgment  or  decree  did  not  acquire 
jurisdiction,  or  he  may  go  behind  the  judgment  or  decree, 
and  show  there  was  no  ground  for  a  recovery."  In  this 
case,  Kelly  was  not  a  resident  of  Iowa,  was  not  in  the  State, 
was  not  served  with  process,  nor  did  he  enter  his  appearance, 
and  to  hold  that  fraud  and  collusion  in  obtaining  a  judgment 
under  such  circumstances  is  no  defense,  is  to  be  at  war  with 
the  fundamental  ])roposition  that  every  man  shall  have  his 
"  day  in  court.''  To  do  so  would  be  disastrous  in  the  ex- 
treme, and  make  everv  court  in  the  land  a  fertile  field  for 
fraud.  A])i)ellee  is  well  aware  of  the  force  given  to  judg- 
ments in  rem. 

Appellant  (juotes  the  general  rule  as  recited  by  the  court 
in  Koth  V.  Koth,  104  111.  40,  but  omits  to  say,  as  is  said  by 
the  court,  that ''  The  limitation  to  this  rule  is,  that  it  may  be 
shown  that  such  judgment  or  decree  was  obtained  by  means 
of  fraud." 

Counsel  for  appellant  assumes  to  have  discovered  a  new 
meaning  in  the  constitutional  provision  of  '•  full  faith  and 
credit,"  etc.  Let  us  quote  Fuller,  C.  J.,  Avho  in  Cole  v.  Cun- 
ningham, 133  U.  S.  107,  thus  summarizes  the  status  of  judg- 
ments of  other  States :  "  This  does  not  prevent  an  inquiry 
into  the  jurisdiction  of  the  court  in  which  a  judgment  is 
rendered,  to  pronounce  the  judgment,  nor  into  the  right  of 
the  State  to  exercise  authority  over  the  parties  or  the  subject- 
matter,  nor  whether  the  judgment  is  founded  in,  and  im- 
peachable for,  a  manifest  fraud.  The  constitution  did  not 
mean  to  confer  any  new  power  on  the  States,  but  simply  to 
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regulate  the  effect  of  their  acknowledged  jurisdiction  over 
persons  and  things  within  their  territory.  It  did  not  make 
the  judgments  of  the  States  domestic  judgments  to  all  intents 
and  purposes,»but  only  gave  a  general  validity,  faith  and 
credit  to  them  as  evidence." 

If  the  garnishee  colludes  with  the  attachment  plaintiff, 
the -judgment  will  not  be  considered  conclusive  against  his 
creditor.  Coates  v.  Koberts,  4  Kawle,  100;  Seward  v.  Heflin, 
20  Vermont,  14A, 

The  garnishee  under  the  record  introduced  by  it,  is  entitled 
to  no  protection,  because  the  record  shows  no  execution  was 
issued.  The  payment  was  voluntarv.  Anv  pavment  not 
made  under  execution  will  be  regarded  as  voluntary,  and  will 
avail  the  garnishee  nothing.  Wetter  v.  Hunker,  1  Broderip 
&  Bingham,  491;  Home  Mutual  Ins.  Co.  v.  Gamble,  14 
Mo.  407. 

Appellant  seeks  to  invoke  the  principle  of  res  acljudicata 
to  sustain  fraud. 

Appellant  next  complains  that  the  fraudulent  acts  set  forth 
in  the  replication  are  insuiScient.  We  again  re])ly  that  ap- 
pellant took  issue  with  said  charges,  admitting  them  to  be 
sufficient  if  true,  and  tried  the  case  upon  the  theory  that 
they  were  untrue.  It  should  have  stood  by  its  demurrer. 
McLaughlin  v.  The  People,  17  111.  App.  300;*^  C.  &  A.  K.  R. 
Co.  V.  Connors,  supra. 

Mr.  Justice  Green.  Kobert  Kelly  brought  this  suit  in 
attachment  against  S.  Dwight  Eaton  Company,  a  non-resi- 
dent corporation,  to  recover  for  work  and  labor  and  board 
of  men  employed  by  apj^ellant  in  certain  work  it  was  doing 
for  the  Mobile  &  Ohio  liailroad  Co.,  which  latter  company 
was  summoned  as  garnishee.  Appellee  had,  before  com- 
mencing this  suit,  brought  suit  for  the  same  claim  against  S. 
Diivight  Eaton  individually,  and  attached  as  his  projierty  an 
engine  used  on  said  work.  William  D.,  Walter  B.  and 
Elizabeth  Eaton  notified  the  sheriff  they  owned  said  engine, 
having  leased  it  to  appellant,  and  a  trial  of  the  rights  of 
property  by  jury  resulted  in  a  verdict  finding  said  engine 


540  Appellate  Courts  of  Illinols. 

Vol.  45.]  S.  Dwight  Eaton  Co.  v.  KeUy. 

was  not  subject  to  the  attachment,  and  Kelly  submitted  to 
a  non-suit.  To  the  declaration  in  the  present  suit  appellant 
pleaded  the  general  issue  and  a  special  plea  setting  up  that 
a  ^it  in  attachment  had  been  brought  in  the  District  Court 
at  Burlington,  Iowa,  by  said  William  D.,  Walter  B.  and 
Elizabeth  Eaton  against  Kelly,  to  recover  damages  on 
account  of  the  TVTongful  seizure,  detention  of,  and  damage  to 
their  engine,  attached  as  the  property  of  S.  Dwight  Eaton 
in  Kelly's  suit  against  him;  that  on  November  6,  1890, 
appellant  was,  in  Des  Moines  County,  Iowa,  served  with 
garnishment  process,  and  pursuant  to  said  summons  appeared 
in  said  District  Court,  and  filed  its  answer  as  garnishee  at 
the  January  term,  1891,  and  on  May  12,  1891,  withdrew 
that  answer  by  leave  of  the  court,  and  filed  an  answer 
admitting  it  was  indebted  to  Robert  P.  Kelly  in  the  sum 
of  $277.60  for  indebtedness  contracted  in  Illinois,  and  set- 
ting up  the  fact  that  said  Kelly  had  in  March,  1891,  com- 
menced suit  in  Union  County,  Illinois,  against  appellant  to 
recover  said  indebtedness,  and  prayed  to  be  discharged  as  gar- 
nishee; that  William  D.  Eaton  et  al.  took  issue  upon  said 
answer,  of  which  proceeding  Kelly  was  notified;  that  at  the 
September  term,  1891,  said  Wm.  D.  Eaton  et  al.  recovered 
judgment  against  Kelly  for  $1,200  damages,  and  costs  of  suit; 
that  at  the  same  term,  on  the  trial  of  the  issue  upon  the 
answer  of  said  garnishee,  the  court  adjudged  said  garnishee 
was  indebted  to  Kelly  in  the  sum  of  5015.27  for  board, 
teams  and  labor  furnished  said  S.  Dwight  Eaton  Co.  by  him 
at  its  work  on  the  Mobile  &  Ohio  railroad,  and  default  hav- 
ing been  entered  against  Kelly  it  was  ordered  and  adjudged 
by  said  District  Court  that  said  debt  be  condemned  and  the 
amount  'thereof  be  applied  to  the  satisfaction  of  the  judg- 
ment aorainst  Kellv,  and  that  said  Wm.  D.  Eaton  et  al.  have 
and  recover  of  said  garnishee  the  sum  of  $615.27;  that  on 
October  12,  1891,  said  garnishee  paid  said  sum  to  the  clerk 
of  said  District  Court.  Plaintiflf  joined  issue  on  the  first 
plea  and  replied  to  special  plea,  nul  tiel  record;  that  said  Dis- 
trict Court  did  not  have  jurisdiction  of  the  subject-matter, 
or  of  the  person  of  Kelly,  and  did  not  acquire  jurisdiction 
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by  service  of  summons  or  publication  of  notice;  that  said 
recovery  in  said  plea  mentioned  was  obtained  by  fraud  and 
circumvention,  setting  up  in  detail  the  facts  relied  upon  to 
establish  such  fraud,  and  that  said  suit  was  not  tried  upon 
the  merits  and  said  Kelly  was  not  a  party  to  said  suit,  and 
had  no  due  and  timely  notice.  To  these  several  replications 
proper  rejoinders  were  filed,  and  upon  the  issues  joined  a 
trial  was  had,  a  verdict  in  favor  of  appellee  for  $615.27  was 
returned,  judgment  was  entered  for  that  amount  and  costs 
of  suit  against  the  defendant,  and  it  took  this  appeal. 

It  appears  by  the  evidence  in  the  record,  that  the  attach- 
ment suit  was  commenced  and  proceeded  to  final  judgment 
in  the  District  Court  of  Iowa,  against  the  appellant  as  gar- 
nishee of  Kelly,  as  averred  in  the  special  plea;  that  Kelly 
was  brought  in  by  publication,  as  ^  provided  by  the  law  of 
Iowa,  and  was  also  notified  by  the  appellant  in  writing  on 
June  24,  1891,  that  the  amount  due  him  by  it  had  been 
gamisheed  by  the  Eatons  as  plaintiffs  ifl  said  suit  against 
Kelly  in  the  District  Court,  and  that  said  plaintiffs  claimed 
in  said  suit  the  sum  of  $2,450,  for  damage  sustained  by  rea- 
son of  the  unlawful  seizure  and  detention  of  the  engine 
attached  in  his  suit  against  S.  Dwight  Eaton,  in  Union 
County,  Illinois;  that  the  next  term  of  said  District  Court  con- 
vened at  Burlington,  Iowa,  September  7,  1891,  and  if  Kelly 
failed  to  appear  on  the  second  day  of  said  term  and  set  up 
any  defense  he  had  in  said  suit,  default  would  be  entered 
against  him,  and  such  sums  as  were  due  him  from  S.  Dwight 
Eaton  Company  would  be  subjected  to  the  payment  of  sucli 
judgment  as  might  be  rendered  against  him. 

The  only  questions  we  deem  it  essential  to  decide  are, 
first,  whether  the  judgment  against  appellant,  as  garnishee, 
and  the  payment  thereof  by  it,  set  up  a  full  defense  against 
the  debt  sued  for  in  this  case ;  second,  whether  said  judg- 
ment of  a  sister  State  can  be  impeached  for  fraud  and 
circumvention  in  obtaining  it;  and  third,  whether  the 
appellee  established  by  the  evidence  such  fraud  as  impeached 
said  judgment. 

These  questions  we  will  dispose  of  in  the  order  above 
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named.  Where  a  judgment  has  been  rendered  against  a 
garnishee  in  one  State,  uj)on  regular  proceedings  had  in 
a  court  invested  with  jurisdiction  of  the  cause  and  jmrties, 
and  without  any  collusion  between  the  plaintiflF  and  the  gar- 
nishee, such  judgment  is  binding  and  conclusive  in  every 
other  State,  and  constitutors  a  complete  defense  to  the  gar- 
nishee when  sued  for  the  same  debt  by  his  original  cred- 
itor. Black  on  Judgments,  Sec.  293,  Chap.  22 ;  Freeman 
on  Judgments,  Sec.  107. 

In  Allen  v.  Watt,  79  111.  2S8,  it  was  held,  where  a  debt 
had  been  recovered  from  a  debtor  by  garnishee  process  un- 
der an  attachment  proceeding  in  a  court  of  competent  juris- 
diction in  Ohio,  the  recovery  is  a  protection  in  this  State  to 
the  garnishee  against  his  original  creditor.  In  the  case 
cited  it  a])peared  Watt  was  made  defendant  in  the  attach- 
ment proceeding  and  was  brought  in  by  publication. 

As  to  the  second  question  we  are  inclined  to  hold  the 
judgment  of  a  sister  State  may  be  impeached  for  fraud  and 
circumvention  in  obtaining  it.  Lawrence  v.  Jarvis,  32  111. 
304,  Jones  v.  Waraer,  81  111.  343,  and  other  cases  decided 
by  our  Supreme  Court,  hold  it  may  be  done ;  and  in  2 
Freeman  on  Judgments,  Sec.  576,  it  is  said :  "  As  no  judg- 
ment or  decree  is  entitled  to  greater  faith  or  credit  in 
another  State  than  in  the  State  where  it  is  rendered,  it  must 
be  that  if  it  was  procured  by  fraud,  its  oj)eration  in  another 
State  can  be  prevented  by  some  appropriate  proceeding." 
But  we  are  not  satislied  that  the  evidence  established  fraud 
and  circumvention  in  obtaining  the  judgment  set  up  in  said 
replication.  The  evidence  shows  that  the  District  Court  of 
Iowa  had  jurisdiction  of  Kelly  by  publication,  and  of  the 
garnishee  by  service  of  process  upon  it.  That  said  court 
had  jurisdiction  of  the  subject-matter,  and  that  the  suit  was 
brought  to  recover  damages  for  the  wrongful  seiziure  and 
detention  of  an  engine  which  was  wron^ully  seized  and 
detained  in  the  attachment  proceeding  commenced  by 
Kelly  in  this  State.  The  garnishee  answered  in  the  court  of 
Iowa,  as  he  was  by  law  com}>elled  to  do,  and  Kelly  was  not 
kept  in  ignorance  of  the  proceedings,  but  was  notified  by 
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the  appellant  of  the  pendency  of  said  suit,  and  of  the  con- 
sequences of  his  failure  to  appear  and  set  up  his  defense  in 
ample  time  to  have  done  so.  There  does  not  appear  to  have 
been  any  concealment  of  the  fact  the  suit  had  been  brought 
and  appellant  summoned  as  garnishee. 

We  fail  to  find  from  the  evidence  that  any  fraud  was 
practiced  either  by  the  garnisliee  itself  or  in  collusion  with 
the  plaintiffs  in  the  said  cause  in  obtaining  the  said  Judg- 
ment. 

Entertaining  this  view  we  must  decide  the  third  question  in 
the  negative,  and  hold  the  judgment  of  the  District  Court  of 
Iowa  against  appellant  as  garnishee  and  the  payment  there- 
of by  appellant,  furnished  a  complete  defense  against  the 
indebtedness  sued  for  in  this  case. 

Hence  it  was  error  to  overrule  appellant's  motion  for  a 
new  trial  and  enter  the  judgment  appealed  from. 

The  judgment  is  reversed  and  cause  remanded. 

Meversed  and  remanded. 


Henry  Jakle 

V. 

F.  D.  Haggard. 


Question  of  Fact — Verdict  of  Jury, 

In  a  controversy  involving  title  to  a  horse,  this  court  holds  that  the  evi- 
dence justified  the  verdict,  and  no  question  of  law  appeai'ing,  the  judg- 
ment is  affirmed. 

[Opinion  filed  September  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Perry  County;  the 
Hon.  George  W.  Wall,  Judge,  presiding. 

Mr.  K.  W.  S.  Wheatley,  for  appellant. 

Mr.  Benjamin  W.  Pope,  for  appellee. 
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Mr.  Justice  Phillips.  Appellee  was  the  owner  of  a  bay 
mare  which  he  had  loaned  to  G.  M.  Haggard,  his  father, 
who  rode  lier  to  Du  Quoin,  and  while  there  in  an  intoxi- 
cated condition,  traded  the  mare  without  appellee's  consent. 
Appellant  was  the  keeper  of  a  feed  and  sale  stable,  and  had 
one  Koy  in  his  employ  to  buy  and  sell  horses.  On  the 
evening  that  the  mare  was  traded,  Eov  was  seen  and  heard 
trying  to  induce  G.  M.  Haggard  to  go  to  appellant's  stable 
and  trade  the  mare,  and  after  they  arrived  at  the  stable  the 
mare  was  taken  possession  of  by  an  employe  of  ap{)ellant. 
When  G.  M.  Haggard  became  sober,  he  found  his  saddle  and 
bridle  on  a  mare  which  he  refused  to  claim,  and  turned  loose. 
Appellant  denies  that  lie  had  anything  to  do  with  trading 
for  the  mare  or  any  ownership  of  the  mare  alleged  to  have 
been  exchanged  for  appellee's.  William  Jakle,  a  brother  of 
appellant,  testifies  he  traded  for  the  mare,  and  owned  the 
mare  traded  to  G.  M.  Haggard.  Xo  question  of  law  arises 
on  the  admission  or  exclusion  of  evidence,  and  no  instruc- 
tions were  asked  or  given.  A  verdict  for  plaintiff  was  found 
for  $05,  and  a  motion  for  a  new  trial  being  overruled,  the 
defendant  brings  this  appeal.  The  jury  and  trial  judge  had 
the  witnesses  before  them,  heard  the  evidence  and  arrived  at 
a  verdict,  and  entered  judgment,  which  is  asked  to  be  re- 
versed on  a  question  of  fact.  From  the  facts  appearing  in 
this  record  and  the  circumstances  surrounding  the  trans- 
action, we  are  satisfied  the  verdict  ought  to  be  sustained. 
The  judgment  is  affirmed.  Judgryient  affinaed. 


J.  B.  Curlee 

V. 

Jacob  Reiger. 


Master  and  Servant — Contract  of  Employment — Entirety—Breach  hy 
Employe — Excuse. 

1.    Where  one  party  agrees  to  work  for  another  for  a  certain  time  for 
a  certain  price,  he  must  fully  perform  his  contract  and  work  for  the 
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time  agreed,  or  he  can  not  recover,  unless  released  by  his  employer,  or 
some  legal  excuse  for  his  failure  is  dhown. 

2.  Upon  the  case  presented,  this  court  holds  that  the  jury  were  war- 
ranted in  finding  that  the  plaintiff  was  excused  from  full  performance 
on  his  part  and  that  a  verdict  in  his  favor  should  be  sustained. 

[Opinion  filed  September  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Perry  County;  the 
Hon.  George  W.  Wall,  Judge,  presiding. 

Mr.  K.  W.  S.  Wheatley,  for  appellant. 

Mr.  John  Boyd,  for  appellee. 

Mr,  Justice  Green.  Appellee  recovered  a  judgment 
against  appellant  for  $39  and  costs  for  work  and  Labor,  and 
the  latter  took  this  appeal.  It  is  not  denied  plaintiff  worked 
as  a  farm  hand  for  defendant  during  a  period  of  three 
months,  nor  is  it  claimed  the  veixiict  was  for  too  large  a 
sum.  if  the  plaintiff  was  entitled  to  recover;  but  the  defense 
set  up  and  relied  on  is,  that  the  appellee  agreed  to  work  for 
the  appellant  for  five  months  for  $05,  and  quit  before  the 
expiration  of  that  term  without  cause  or  consent  of  his  em- 
ployer. Hence,  having  failed  to  fully  perform  his  contract 
he  was  not  entitled  to  recover,  and  the  verdict  should  have 
been  set  aside.  The  law  in  this  State  is  that  if  one  agrees  to 
work  for  another  a  specified  time  for  a  certain  price,  he 
must  fully  perform  his  contract  and  work  for  the  time  he 
agreed  to  or  he  can  not  recover,  unless  he  is  released  by  his 
employer  from  a  full  performance  of  his  contract,  or  some 
legal  excuse  for  such  failure  is  shown.  There  is  some  con- 
flict in  the  testimony  as  to  the  terms  of  the  contract  between 
the  parties,  but  even  if  it  be  conceded  the  fax5t  was  estab- 
lished by  a  preponderance  of  the  evidence  that  a  contract 
was  made  as  claimed  by  apj)ellant,  and  the  appellee  quit, 
and  did  not  work  during  the  entire  term,  yet,  if  the 
jury  believed  the  testimony  of  the  appellee  in  preference 
to  that  of  the  appellant,  they  were  justified  in  finding 
the  former  left  the   work   with   the  latter's  consent,   to 
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be  absent  for  a  short  time,  and  for  cei-tain  purposes  then 
made  known  to  his  employer,  and  when  he  returned  was 
told  by  appellant  he  would  let  him  off  three  or  four  davs 
longer ;  that  he  could  go  home,  and  when  appellant  wanted 
him  to  return  he  would  let  him  know;  that  for  several 
weeks  after  tliis,  appellee  waited  to  be  notified;  entered  into 
no  other  employment  and  held  himself  in  readiness  to  re- 
turn to  work  for  a])j)ellant  but  received  no  word  from  him. 
Jle  then  called  on  the  latter  and  demanded  j)ay  for  the  time 
he  had  worked;  payment  was  refused  and  this  suit  was 
brought.  A])pellant  denied  the  material  facts  t<istified  to  bv 
appellee,  and  gave  a  different  vereion  of  the  affair,  but  it 
was  the  province  of  the  jury  to  give  credit  to  that  testi- 
monv  thev  believed  best  entitknl  to  credit,  and  thev  doubt- 
less  found  the  facts  to  be  as  stated  by  appellee.  If  so  it 
could  fairly  be  imjJied  that  appellant  released  him  from 
a  full  performance,  and  appellee  acquiesced  and  did  not  in- 
sist on  l)eing  given  employment  for  the  full  term.  Hence 
there  was  no  l)reach  of  the  contract  by  appellee  that  would 
bar  his  recoverv. 

ft 

In  Thrift  v.  Pavne,  71  111.  4oS,  a  case  in  its  facts  much 

ft  ' 

like  this,  it  is  said  in  the  opinion,  in  this  case  the  plaint- 
iff was  ])ennitted  to  absent  himself  for  a  few  days  and 
overstayed  his  time,  but  held  himself  subject  to  the  con- 
trol of  his  employer,  and  it  wjis  held  not  to  be  such  an 
abandonment  or  breach  of  the  contract  as  to  bar  a  recover}'. 
Complaint  is  made  of  an  instruction  given  on  behalf  of  a]v 
j)ellee,  but  we  find  no  reversible  error  in  giving  it  in  con- 
nection with  the  instructions  given  the  jury  on  tehalf  of 
aj)pellant. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Washington  Quinn  et  al. 

V. 

The  People  of  the  State  of  Illinois,  for  use,  etc. 

Fraudulent  Conveyances — Real  Estate — Bill  by  Judgment  Creditor  to 
Set  Aside — Necessary  Averments  in — Parties — Remedy  at  Law  Need 
Not  he  Exhausted — Recognizance — Reinstatement  of  Criminal  Case 
after  Reversal  by  Supreme  Court — Failure  to  Give  Notice  to  Defendant 
— Averment  in  Sci.  Fa.  of  Time  and  Place  Where  Defendant  Reqitired 
by  Recognizance  to  Appear^r-Protection  of  Homestead  in  Order  of  Sale 
of  Land  Fraudulently  Conveyed — To  Whom  Surplus  to  be  Paid, 

1.  Upon  a  bill  in  equity,  filed  by  a  judgment  creditor  to  set  aside  as 
fraudulent  a  conveyance  of  land  made  by  one  of  the  judgment  debtors 
and  to  subject  such  land  to  the  lien  of  complainants'  judgment,  it  was 
unnecessary  to  aver  or  prove  the  insolvency  of  the  other  judgment 
debtor  or  to  make  him  a  party  to  the  bill,  he  having  no  interest  in  the 
land  in  question. 

2.  Where  a  party  seeks  to  remove  a  fraudulent  conveyance  or  in- 
cumblrance  out  of  the  way  of  his  execution,  he  may  file  his  bill  for  that 
purpose  so  soon  as  he  haa  obtained  his  judj^ment.  The  conveyance 
being  void  as  to  him  he  has  the  right  to  place  himself  in  the  same  posi- 
tion which  he  would  have  occupied  had  it  never  been  made,  and  ^flrst 
seek  his  satisfaction  out  of  the  land  thus  fraudulently  conveyed. 

3.  A  bill  of  this  natiu-e  is  not  strictly  a  creditor's  bill,  and  the  relief 
9ought  to  be  obtained  by  it  does  not  require  the  averment  or  proof  that 
the  remedy  at  law  was  exhausted. 

4.  A  recognizance,  when  taken,  becomes  a  matter  of  record,  and 
when  the  court  taking  it  had  jurisdiction  of  the  offense  charged  it  can 
not  be  assailed. 

5.  Where  a  recognizance  is  taken  in  open  court,  acknowledging  an 
indebtedness  to  the  people  of  the  State  of  Illino"  5,  and  that  recognizance 
is  forfeited  and  scL  fa,  issued  and  returned  nihil,  that  return  is  equiva- 
lent to  actual  service. 

6.  Where  a  principal  in  a  recognizance  had  been  convicted  of  grand 
larceny  and  sentenced,  and  afterward  the  judgment  was  reversed  by 
the  Supreme  C!ourt  and  the  cause  remanded,  and  the  order  reversing  and 
remanding  filed  in  the  Circuit  Court,  whereupon  the  cause  was  rein- 
stated in  the  Circuit  Court  by  direction  of  the  state's  attorney,  and 
thereafter  the  prisoner  and  his  counsel  appeared  and  the  recognizance 
in  question  was  entered  into  in  open  court,  held,  that  the  fact  that  there 
-was  no  notice  given  to  the  prisoner  of  the  motion  to  reinstate  the  case 
in  no  way  afifected  the  validity  of  the  recognizance,  the  filing  of  the 
final  order  reversing  and  remanding  the  case  having  conferred  jurisdic- 
tion on  the  Circuit  Court, 
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7.  An  objection  on  the  ground  that  the  writ  of  «ei.  fa.  did  not  allege 
that  by  the  terras  of  the  recognizance  the  accused  was  required  to  ap- 
pear before  the  court  at  any  time  or  place,  Held^  immaterial,  because, 
first,  such  objection  would  not  support  a  collateral  attack  on  the  judg- 
ment; second,  there  was  an  averment  that  the  accused  entered  into  a  re- 
cognizance for  his  appearance  at  the  next  term  of  the  Circuit  Court  of 
said  county  to  be  holden  at  the  court  house  in  said  county,  which  was 
sufficient. 

8.  As  the  decree  recognized  the  right  of  homestead,  and  directed  the 
officer  in  making  the  sale  to  take  such  steps  as  were  provided  by  law 
for  setting  it  off,  and  did  not  assume  to  defeat  the  conveyance  of  it,  it  is 
not  open  to  the  objection  that  it  set  aside  the  conveyance  of  the  home- 
stead and  forced  it  back  on  the  defendant. 

9.  There  was  error  in  the  decree  in  that  it  provided  that  the  surplus 
arising  on  the  sale,  if  any,  should  be  paid  to  the  defendant  instead  of 
to  the  grantee,  to  whom  he  had  conveyed  the  land. 

10.  It  was  proper  to  decree  that  the  money  collected  on  the  judg- 
ment should  be  paid  to  the  state's  attorney. 

11.  Tlie  fact  that  the  land  in  question  could  have  been  levied  on  and 
sold  without  first  attacking  the  fraudulent  conveyance  by  this  bill, 
does  not  bar  the  remedy  in  equity  to  first  have  the  conveyance  set 
aside. 

[Opinion  filed  September  9,  1892.] 

Appeal  from  the  Circuit  Court,  of  Jefferson  County;  the 
lion.  E.  D.  YouNGBLooD,  Judge,  presiding. 

Messrs.  Albekt  Watson  and  Geokge  B.  LeoN'ard,  for  ap- 
pellants. 

Messrs.  A.  W.  Lewis  and  TTilliam  IT.  Green,  for  appel- 
lees. 

Mr.  Justice  Sample.  The  appellees  filed  their  bill  in  chan- 
cery against  appellants  to  set  aside  certain  deeds  made  by 
"Washington  Quinn  to  the  other  defendants. 

It  api)ears  that  one  John  Quinn  was  indicted  by  the 
grand  jury  of  Saline  County,  for  grand  larceny.  On  the 
19th  day  of  March,  1888,  he  gave  recognizance  in  ojien 
court  for  his  appearance  at  the  succeeding  term,  with 
Washington,  James  T.  and  George  G.  Quinn  as  his  sureties. 
John  Quinn  not  appearing  at  the  following  term  of  court, 
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his  recognizance  was  forfeited  and  final  judgment  entered 
thereon  on  the  13th  day  of  March,  1889,  for  the  sum  of 
$1,500  and  costs.  Thereafter  executions  were  issued  on  said 
judgment  and  returned  unsatisfied ;  whereupon  proceed- 
ings were  taken  to  set  aside  certain  deeds,  which  it  is  alleged 
were  filed  of  record  after  the  entering  into  said  recognizance, 
whereby  Washington  Quinn  fraudulently  conveyed  his  lands 
to  certain  of  his  children,  all  of  whom,  together  with  the 
wife  of  Washington  Quinn,  are  made  parties  defendant. 

The  prayer  of  the  bill  is  that  said  lands  be  made  subject 
to  executions  to  be  issued  on  said  judgment,  or  that  the 
court  decree  that  so  much  of  said  premises  be  sold  as  may 
be  necessary  to  satisfy  said  judgment,  and  for  general  relief. 
A  demurrer  to  the  bill  was  overruled,  and  then  answered 
by  the  defendants  afl&rming  the  validity  of  the  deeds.  The 
answer  further  sets  up  as  a  defense  that  sulficient  real  estate 
had  been  levied  upon  to  satisfy  said  judgment,  and  that  there 
was  no  criminal  charge  of  any  kind  presented  against  John 
Quinn,  nor  was  there  any  record  of  any  indictment  having 
been  returned  in  open  court  against  him,  upon  which  it  is 
supposed  he  was  required  to  give  bail.  Issue  was  joined 
and  the  cause  heard  by  the  court.  Decree  was  entered  in 
favor  of  the  complainant,  setting  aside  the  deeds  and  direct- 
ing the  master  in  chancery  to  sell  the  lands  to  satisfy  said 
judgment  and  costs,  in  case  the  same  was  not  satisfied  b}'' 
payment  by  Washington  Quinn  within  a  certain  time  fixed 
in  the  decree;  that  said  money  should  be  paid  by  the  master, 
in  case  of  sale,  to  the  state's  attorney  of  Saline  County,  and 
the  residue,  if  any,  should  be  paid  to  Washington  Quinn; 
that  in  making  such  sale  the  master  should  be  governed  by 
the  rules  applicable  to  such  sales  in  dealing  with  the  estate 
of  homestead,  which  the  court  found  to  be  in  Washington 
Quinn,  as  to  certain  real  estate  that  had  been  so  fraudulently 
conveyed  by  him. 

The  defendants  below  prosecute  their  appeal  and  assign 
various  errors.  It  is  contended  that  the  biU  is  bad  on  its 
face,  because  James  T.  Quinn,  one  of  the  sureties,  was  not 
made  a  party,  and  there  is  no  averment  of  his  insolvency, 
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and  hence  the  remedv  at  law  was  not  exhausted.  He  was 
not  made  a  party  defendant,  because  he  had  no  interest  in 
the  land  sou«:ht  to  be  reached  bv  this  bill.  It  was  not  neces- 
sary  to  either  aver  or  prove  that  he,  or  any  of  the  other 
defendants  were  insolvent,  in  order  to  show  the  remedv  at 
law  was  exhausted.  In  order  to  maintain  a  pure  creditors 
bill  it  is  not  necessary  to  aver  more  than  the  existence  of  a 
valid  judgment  and  the  return  of  an  execution  issued  thereon 
unsatisfied  in  whole  or  in  part.  Seo.  49,  Chap.  22,  K.  S.; 
Alexander  V.  Tarns,  13  111.  221.  The  bill  filed  in  this  case  is 
not,  however,  a  creditor's  bill  in  the  strict  sense  of  that  term. 
It  does  not  seek  to  compel  the  defendants  to  discover  pro]> 
ertv.  It  avers  the  existence  of  real  estate  that  belonofs  to 
the  defendant  judgment  creditor,  Washington  Quinn,  but 
which  he  fraudulently  conveyed  to  defeat  the  collection  of 
the  judgment.  It  is  a  bill  rather  in  aid  of  an  execution,  with 
an  alternative  prayer  that  the  court,  after  removing  the 
fraudulent  conveyances  so  far  as  they  affect  the  collection 
of  the  judgment,  will  direct  by  its  decree  the  sale  of  the 
land,  which  is  authorized  by  the  case  of  Getzler  v.  Saroni, 
18  111.  511-518.  Tlie  difference  between  a  creditor's  bill, 
the  purpose  of  which  is  defined  by  Sec.  49,  Chap.  22,  w^hich. 
however,  is  itself  but  declaratory  of  the  common  law  as  to 
the  equitable  power  of  the  court  (Durand  &  Co.  v.  Gray, 
129  111.  top  p.  K)),  and  a  bill  in  aid  of  an  execution  or  to 
remove  a  fraudulent  conveyance,  is  clearly  recognized.  Such 
bills  are  very  different  in  their  forms  as  ^Yell  as  purposes. 
Such  distinction  has  been  recognized  in  this  State  from  the 
earliest  decisions  down  to  the  present  time,  where  the  ques- 
tion has  been  raised. 

The  first  case  is  that  of  Stone  v.  Manning,  2  Scam.  534. 
Quoting  from  Beck  v.  Burdctt,  1  Paige  Ch.  R.  808, it  is  said: 
"  There  are  two  classes  of  cases  where  a  plaintiff  is  i)ermitted 
to  come  into  this  court  for  relief  after  he  has  proc^edeil  to 
judgment  and  execution  at  law  without  obtaining  satisfac- 
tion of  his  debt.  In  the  one  case  the  issuing  of  the  execu- 
tion gives  to  the  plaintiff  a  lien  upon  the  proj)erty,  but  he 
is  compelled  to  come  here  for  the  purpose  of  removing  some 
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obstructions  fraudulently  or  inequitably  interposed  to  pre- 
vent a  sale  on  execution;  the  other  case,  the  plaintiff  comes 
here  to  obtain  satisfaction  of  his  debt  out  of  the  property  of 
the  defendant,  which  can  not  be  reached  by  execution  at  law. 
In  the  latter  case,  his  right  of  relief  here  depends  upon  the 
fact  of  his  having  exhausted  his  legal  remedies  without  being 
able  to  obtain  satisfaction  of  his  judgment.  In  the  first 
case,  the  plaintiff  may  come  into  this  court  for  relief 
immediately  after  he  has  obtained  a  lien  on  the  property  by 
the  issuing  of  an  execution  to  the  sheriff  of  the  county  where 
the  same  is  situated,  and  the  obstruction  being  removed,  he 
may  proceed  to  enforce  the  execution  by  a  sale  of  the  prop- 
erty, although  an  actual  lety  is  probably  necessary  to  enable 
him  to  hold  the  property  against  other  execution  creditors 
or  hanafide  purchasers.  TJie  same  principle  is  recognized 
in  Johnson's  Chancery  Eeports,  (2  Johns.  Cli.  144,  290, 
4  Johns.  Ch.  677,)  and  numerous  other  English  and  Ameri- 
can cases  to  whicli  they  refer."  The  next  case  is  that  of 
Miller  et  al.  v.  Davidson,  3  Gilm.  522,  where  it  is  said  by 
Mr.  Justice  Caton :  "  Where  a  creditor  seeks  to  satisfy  his 
debt  out  of  some  equitable  estate  of  tlie  defendant,  which  is 
not  liable  to  a  levy  and  sale  under  an  execution  at  law,  then 
be  must  exhaust  his  remedy  at  law  by  obtaining  judgment 
and  getting  an  execution  returned  nulla  hona^  before  he  can 
come  into  a  court  of  equity  for  the  purpose  of  reaching  the 
equitable  estate  of  the  defendant;  and  this  is  necessary  to 
give  the  court  jurisdiction,  for  otherwise  it  does  not  ai)pear 
but  that  the  party  has  a  complete  remedy  at  law."  That  is 
what  may  be  strictlv  termed  a  creditor's  bill.  There  is  an- 
other  sort  of  creditor's  bill  very  nearly  allied  to  this,  yet 
where  the  plaintiff  is  not  bound  to  go  quite  so  far  before  he 
comes  into  this  court,  and  that  is  where  he  seeks  to  remove 
a  fraudulent  incumbrance  out  of  the  wav  of  his  execution. 
There  he  may  file  his  bill  as  soon  as  he  obtains  his  judgment. 
In  the  case  of  Greenway  v.  Thomas,  14  111.  271,  the  same 
doctrine  is  laid  down.  In  the  cas^  of  Weightman  v.  Hatch, 
17  111.  286,  which  in  its  facts  was  like  the  one  under  con- 
sideration on  this  point,  in  that  it  was  averred  in  the  bill 
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that  executions  were  issued  and  returned  nvlla  hana,  and 
that  defendant  was  insolvent,  it  was  held  that  it  was  not 
necessary  to  aver  in  the  bill  or  prove  on  the  hearing  that  an 
execution  had  l)een  issued  and  returned  unsatisfied. 

It  is  there  again  expressly  reaffirmed  that "  where  a  party 
seeks  to  remove  a  fraudulent  conveyance  or  incumbrance 
out  of  the  way  of  his  execution,  he  may  file  his  bill  for  that 
])urpose  so  soon  as  he  has  obtained  his  judgment,"  and  the 
case  of  Miller,  supra,  is  cited.  As  a  reason  it  is  stated,  p. 
2S7,  that ''  as  to  him,  the  conveyance  being  void,  the  creditor 
has  the  right  to  place  himself  in  the  same  j)osition  which  he 
would  have  occupie<l  had  it  never  been  made,  and  first  seek 
satisfaction  out  of  this  land.  The  grantee's  title  l>eing  tainted 
by  fraud,  he  has  np  right  to  say  that  all  other  means  to  sat- 
isfy the  debt  shall  l>e  exhausted  before  he  shall  be  disturbed 
in  his  title.  In  this  case,  then,  the  complainant  was  not 
bound  to  issue  anv  execution  Avhatever.  lie  was  as  much 
entitled  to  the  relief  asked  without  it  as  with  it.  It  was 
an  immaterial  averment  in  the  bill  and  not  necessary  to  be 
proved  at  the  hearing."  See  also  Beach  v.  Jiestor,  45  III. 
346;  Newman  v.  Willetts,  52  111.  98.  In  this  hist  case  it  is 
said  that  such  a  bill  as  that  filed  in  this  case  is  not  a  cred- 
itor's bill  in  the  sense  in  which  that  term  is  understood  and 
accepted,  and  provisi(m  for  which  is  made  by  sections  36  and 
37  of  our  Chancerv  Code — now  section  40.  In  Shufeldt  r. 
Boehm,  90  111.  503,  the  language  of  Miller,  &uj/ra,  3  Gilm. 
518,  is  quoted  with  approval. 

The  right  to  file  a  bill  immediately  upon  obtaining  judg- 
ment in  such  cases,  is  based  ui)on  the  fraud  practiced,  which 
lies  at  the  foundation  of  equity  jurisprudence;  it  is  not  based 
upon  the  statute.  Philadelphia  Fire  Ins.  Co.  v.  Central 
^'at.  Bk.  of  Chicago,  1  111.  App.  357.  There  are  cases 
in  this  State  that  seem  to  militate  against  this  new, 
but  w^hen  condensed  in  the  light  of  the  fa^^ts  involved,  they 
either  will  be  found  to  be  consistent  with  the  foregoing 
doctrine,  or  where  inconsistent,  ohite?'  dictum.  AA^e  hold  then, 
that  the  relief  sought  to  be  obtained  by  this  bill  did  not 
require  either  avennenx  or  proof  that  the  remedy  at  law  was 
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exhausted.  The  leading  case  cited  by  counsel  for  appellant 
on  this  proposition  is  that  of  Gore  v.  Kramer,  117  111.  176. 
In  that  case  the  complainant  had  not  obtained  judgment,  and 
the  primary  object  of  the  bill  was  simply  to  recover  a  debt, 
first  canceling  the  contract  of  the  sale  of  goods  made  by 
complainants  to  defendants,  on  the  ground  of  fraud,  and 
then  obtaining  a  decree  for  the  payment  of  the  value  of  the 
goods.  The  other  authorities  cited  are  merely  to  the  effect 
that  the  aid  of  a  court  of  equity  can  not  be  invoked  by  a 
party  who  has  an  adequate  remedy  at  law. 

While  this  is  true  as  a  general  rule,  yet  in  this  case  a 
court  of  law  was  powerless  to  set  aside  the  fraudulent  con- 
veyances, or  remove  a  cloud  upon  the  title,  had  the  sale  been 
made  under  the  execution,  which  the  judgment  creditor 
would  have  had  a  right  to  do.  Gould  v.  Steinburg,  84  111. 
170;  McKinney  v.  Farmers  N'at.  Bank,  104  111.  ISO. 

In  such  case,  however,  the  property  would  doubtless  have 
been  largely  depreciated  to  the  injury,  not  only  of  the  cred- 
itor but  also  of  the  debtor,  as  men  will  not  give  a  fair  value 
for  property  which  they  know  will  involve  them  in  a  law 
suit.     Lewis  v.  I^anphere,  79  111.  192. 

The  next  point  made  is  that  the  court  had  no  authority 
to  take  the  recognizance  upon  which  the  judgment  was 
rendered,  which  judgment  is  the  basis  of  these  proceedings. 
The  ground  of  this  position  is  based  upon  the  following 
facts :  The  principal  in  the  recognizance,  John  Quinn,  was 
convicted  of  larceny  by  a  jury  in  the  Circuit  Court,  and  his 
term  of  imprisonment  fixed  at  ten  years  in  the  penitentiary, 
upon  which  verdict  he  was  sentenced  by  the  court.  On 
writ  of  error  this  judgment  was  reversed  and  remanded,  as 
stated  in  this  record,  on  account  of  improper  remarks  of  one 
of  the  counsel  for  the  prosecution.  The  final  order  revers- 
ing and  remanding  the  cause  was  filed  in  the  Circuit  Court 
of  Saline  County  on  the  13th  day  of  March,  1888.  "And 
thereupon  said  cause  was  reinstated  in  said  Circuit  Court  by 
direction  of  the  state's  attornej'',  and  the  following  further 
proceedings  had  herein,"  is  the  language  of  the  record,  which 
order  was  made  without  notice  for  reinstatement.     On  the 
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19th  day  of  March,  1888,  the  prisoner,  with  his  counsel,  ai> 
pearetl  in  court  for  the  purpose  of  giving  bail,  which  had 
been  fixed  at  a  former  time  at  §800,  when  the  states  attor- 
ney moved  the  court  and  obtained  an  order  increasing  the 
bail  to  §^l,oOO.  The  prisoner  thereupon,  w4th  the  sureties 
heretofore  mentioned,  gave  the  usual  recognizance  in  open 
court  for  that  amount.  It  is  earnestly  insisted  that  tiie 
cause  was  not  properly  reinstated,  and  therefore  the  court 
had  no  authority  to  take  the  recognizance,  and  the  judgment 
based  upon  it  is  void. 

It  will  be  noted  that  a  recognizance  when  taken  becomes 
a  matter  of  record,  and  when  the  court  taking  it  has  juris- 
diction of  the  offense  charged,  it  can  not  be  assailed.  Bul- 
son  v.  People,  31  111.  409-415.  As  held  in  the  case  of 
People  v.  Watkins,  19  111.  117,  ''The  first  fact  is,  was  there 
a  judgment  of  forfeiture  ?  This  can  only  be  proved  bv  the 
record.  The  judgment  of  forfeiture  under  our  practice  is 
not  for  a  sum  of  money.  On  the  entrv  bv  the  clerk  of  the 
default  of  appearance  of  the  principal,  the  next  order  is 
that  a  scire  facias  issue  against  him  and  his  sureties,  the 
office  of  which  is  to  inform  them  that  forfeiture  has  been 
entered,  and  requiring  them  to  show  cause  why  judgment 
should  not  be  entered  against  them  for  the  amount  of  the 
recognizance  and  execution  to  be  levied,  etc.  This,  when 
entered  of  record,  can  not  be  averred  against — it  is  truth 
itself."  The  recognizance  was  taken  in  this  case  in  open 
court,  acknowledging  an  indebtedness  to  the  people  of  the 
State  in  the  sum  of  §1,500;  that  recognizance  was  forfeited 
and  scire  facias  issued,  returned  nihil,  which,  under  the 
present  statute,  was  equivalent  to  actual  service  (Petty  v. 
People,  118  111.  148),  and  final  judgment  was  entered.  The 
defendants  in  the  sci,  fa.  had  their  day  in  court,  in  con- 
templation of  law,  as  fully  as  if  they  had  been  personally 
served.  The  record  in  this  case  shows  that  the  indictment 
against  John  Quinn  was  pending  in  the  Circuit  Court  at  the 
time  the  recognizance  was  entered  into,  and  that  the  final 
order  of  reversal  and  remandment  of  the  case  was  then  on 
file  in  that  court. 
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If  it  be  conceded  that  the  court  at  that  time  did  not  have  the 
right  to  proceed  to  try  the  cause,  for  want  of  notice  of  appli- 
cation for  its  reinstatement  on  the  docket,  it  did,  by  the 
filing  of  the  transcript  of  the  final  order  in  the  trial  court, 
of  the  reversal  and  remandment  of  the  cause,  obtain  juris- 
diction of  the  subject-matter  of  the  suit.  Austin  v.  Duf our, 
110  111.  85.  The  court  having  such  jurisdiction,  under  the 
authority  of  Bulson,  supra^  the  court  had  a  right  to  take 
the  recognizance,  and  it  mattered  not  how  the  prisoner 
appeared  there;  no  matter,  in  the  language  of  Mix  v.  The 
People,  26  111.  32,  ''  had  the  prisoner  come  before  the  court 
whether  in  obedience  to  a  writ  of  habeas  corpus,  or  by  a 
warrant  issued  by  some  officer,  or  whether  brought  before 
the  court  without  such  process,  or  by  his  voluntary  appear- 
ance." It  is  not  disclosed  by  this  record  with  certainty, 
whether  the  defendant  in  the  criminal  proceedings  was  com- 
mitted to  the  penitentiary  during  the  time  his  writ  of  error 
was  pending  in  the  Supreme  Court,  and  was  on  the  reversal 
of  the  case  returned  by  the  warden  to  the  county  jail  of 
Saline  County,  as  provided  by  law,  and  as  affecting  the  prin- 
ciple involved,  it  is  not  very  material;  only,  if  true,  it  would 
accent  the  danger  of  clothing  the  state's  attorney  with  the 
power  of  keeping  a  prisoner  in  jail  because  he  did  not  give 
notice  for  the  reinstatement  of  the  cause,  when  such  pris- 
oner was  ready  and  able  to  give  bail  that  would  free  him 
from  imprisonment  during  the  pendency  of  his  cause;  or 
if  given  by  the  other  party,  or  either  party  for  that  matter, 
less  than  ten  days  before  the  day  of  adjournment  of  the 
court,  then  under  the  theory  of  appellants,  the  prisoner 
would  have  to  lie  in  jail  until  the  case  could  be  reinstated 
at  the  next  term  of  court,  before  giving  bail.  To  give  a 
ccmstiniction  to  our  statute  that  would  lead  to  such  results, 
would  be  violative  of  a  fundamental  right  that  could  not  be 
justified  either  in  a  court  of  law  or  conscience. 

In  this  case  the  court  had  jurisdiction  of  the  oflFense  by 
express  law,  from  the  time  the  final  order  was  filed.  If  as 
to  the  person  it  be  conceded  that  the  court  did  not  have  the 
right  to  proceed  to  trial,  the  case  stood  in  effect  like  one 
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where  an  indictment  has  been  returned  into  court  by  the 
grand  jury.  The  court  in  such  case  can  not  proceed  to  trial 
until  the  defendant  therein  has  been  brought  into  court,  or 
has  appeared  in  court.  We  have  never  heard  it  questioned 
but  that  he  might  avoid  arrest,  by  voluntarily  appearing  in 
open  court,  before  such  arrest,  with  his  sureties,  and  tliere 
enter  into  recognizance  in  such  sum  as  the  court  should  fix, 
for  his  appearance  from  day  to  day  and  from  term  to  term. 
This,  of  itself,  would  give  the  court  jurisdiction  of  the  person. 
Ko  process  need  be  issued  and  served  upon  him  in  order  to 
obtain  it  in  such  case.  We  hold  that  the  recognizance  was 
properly  taken  in  this  case,  and  that  the  parties  thereto  can 
not  under  this  record  be  heard  to  assail  it. 

It  is  next  urged  that  the  writ  of  scire  facias  does  not 
allege  that  by  the  terras  of  the  recognizance  John  Quinn 
was  required  to  appear  before  the  said  court  at  any  time  or 
place. 

In  the  first  place  such  an  irregularity  would  not  defeat 
the  judgment  on  a  collateral  attack,  but  in  this  position  the 
appellants  ^re  in  error  as  to  the  facts.  It  does  aver  that  on 
the  19th  day  of  March,  1 888,  he  entered  into  the  recognizance 
for  his  appearance  at  the  next  term  of  the  Circuit  Court  of 
said  county,  on  the  first  day  thereof,  etc.,  to  be  begun  and 
holden  at  the  court  house  in  said  county.  This  gives  the 
time  and  the  place.  It  is  true  the  day  of  the  opening  of  the 
court  is  not  given,  but  that  is  not  necessary.  If  the  term  is 
given  and  the  date  wrong,  it  will  not  vitiate.  Every  one 
must  know  a  public  law,  which  provides  the  day  for  the 
opening  of  court. 

It  IS  urged  that  it  was  error  to  decree  that  Washington 
Quinn  alone  should  pay  the  judgment.  The  decree  does  not 
so  provide.  It  is  in  the  alternative  that  if  he  does  not  pay, 
that  the  land  shall  be  sold. 

The  court  could  not  require  the  other  defendants  to  make 
such  payment,  as  they  were  not  parties  to  the  judgment. 
Washington  Quinn  alone,  was  the  only  one  of  the  judgment 
debtors  who  was  made  party  defendant  to  this  bUl.  The 
other  sureties  had  no  interest  in  the  land  decreed  to  have 
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been  fraudulently  conveyed.  It  was  not  necessary  to  decree 
that  any  one  should  pay  the  judgment  debt.  Notwith- 
standing it  does  not  provide  that  the  other  parties  who  held 
the  title  to  the  land  may  pay  the  debt,  yet  they  may  do  so 
if  they  desire  and  avoid  a  sale.  The  decree  does  not  prevent 
them  from  paying  it.  Mitchell  v.  Sawyer,  115  111.  650,  658. 
It  is  urged  that  there  is  palpable  error  in  setting  aside  the 
conveyance  of  the  homestead,  and  forcing  it  back  upon 
Washington  Quinn,  as  claimed,  against  his  will.  The  home- 
stead consists  of  120  acres,  and  its  value  is  in  excess  accord- 
ing to  the  evidence  of  such  an  estate.  It  is  true  that  his 
fraud  did  not  prevent  him  from  conveying  it  to  whomsoever 
he  pleased,  as  a  fraud  upon  creditors  can  not  be  predicated 
upon  an  act  that  is  not  injurious  to  them.  Leupold  v.  Krause, 
95  111.  440;  Gruhn  v.  Richardson  et  al.,  128  111.  178;  Moore  v. 
Flynn,  135  111.  74.  It  is  also  true  that  it  was  not  necessary 
for  the  court  before  passing  a  decree  to  set  aside  the  home- 
stead, but  that  could  be  left  to  the  officer  making  the  sale, 
as  is  expressly  held  in  Ammondson  v.  Ryan,  111  111.  506-509, 
and  Mitchell  v.  Sawyer,  115  111.  650-657,  and  the  estate  of 
homestead  will  rest  where  the  grantor  placed  it. 

The  decree  in  this  case  recognizes  the  right  of  homestead 
and  directs  the  officer  in  making  the  sale  to  take  such  steps 
as  provided  by  law  for  setting  it  off  and  does  not  assume  to 
defeat  the  conveyance  of  it  or  to  force  it  back  upon  the 
grantor.  This  practice  is  recognized  in  the  case  of  Cum- 
mings  V.  Burleson  et  al.,  78  111.  281.  It  was  proj^er  to  decree 
that  the  money  collected  on  the  judgment  should  be  paid 
to  the  state's  attorney  of  Saline  County,  who  by  statute  is 
authorized  to  receive  and  receipt  for  the  same.  The  posi- 
tion is  not  well  taken  that  the  levy  of  an  execution  upon  real 
estate  is  prhna  facie  a  satisfaction,  or  shows,  under  the  facts 
in  this  record,  that  there  was  a  remedy  at  law,  in  the  sense 
that  it  was  a  bar  to  this  proceeding. 

The  theory  of  appellants  in  this  appeal,  that  if  there  was 
a  remedy  at  law  for  the  collection  of  the  judgment,  or 
more  strictly  speaking,  if  an  execution  could  have  been  lev- 
ied upon  property  and  that  property  sold,  then  this  proceed- 
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iiig  can  not  be  maintained,  is  entirely  erroneous.  The  levy 
could  have  l)een  made  and  this  property  sold  before  tlie 
fraudulent  deeds  were  set  aside,  and  then  this  bill  filed  to 
remove  the  cloud,  as  shown  by  the  authorities  heretofore 
cited;  yet  though  that  course  might  have  been  pursued,  the 
complainants  had  the  right  to  elect  to  pursue  the  course 
marked  out  in  their  bill  here. 

The  decree  is  sustained  by  the  evidence.  In  fact  no  point 
is  made  in  the  argument  of  a])pellants'  counsel  that  it  is 
not.  It  is,  however,  erroneous  in  one  respect,  in  that  it  pro- 
vides that  the  surplus  on  the  sale,  if  any,  shall  be  paid  to 
Wasliington  Quinn.  He  voluntarily  parted  with  the  title  to 
this  land,  and  as  to  him  and  his  grantees  the  title  is  good, 
so  that  if  there  is  any  surplus,  it  should  go  to  that  jmrty 
who  has  the  title  to  the  land  out  of  which  the  surplus  arises. 
The  decree  is  otherwise  affirmed. 

The  cause  will  be  reversed  and  remanded,  with  directions 
to  modify  the  decree  in  the  respect  above  indicate<l. 

*  lieversed  and  remanded  with  directions. 


Ohio  and  Mississim  Railway  Company 

V. 

John  Erwin. 

Railroad  Covipanies — Negligence  of— Death  of  Stock— FaUnre  io 
Fence  Track — Constniction  of  StatutCj  Whether  Penal— Waiver  of 
AsHignment  of  Error — Must  be  upon  Record, 

1.  The  statute  of  this  State  in  regard  to  fencing  railroad  tracks  and 
which  imposes  liability  on  companies  not  complying  with  it  for  the 
death  of  stock  passing  upon  its  tracks,  is  not  penal,  and  the  action  given 
to  the  owner  of  stock  so  killed  is  not  barred  in  two  years. 

2.  An  assignment  of  eiTor  wliich  appears  in  the  record,  can  not  be 
waived  by  a  mete  suggestion  in  the  argument,  but  must  be  waived  in  the 
record,  otherwise  the  assignment  of  error,  if  valid,  must  be  sustained  by 
the  court. 

[Opinion  filed  September  9,  1892.] 
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Appeal  from  the  Circuit  Court  of  Clay  County;  the  lion. 
E.  D.  YouNGBLooD,  Judge,  presiding. 

Messrs.  Pollabd  &  Werner,  for  appellant. 

Messrs.  Barnes  &  Rose,  for  appellee. 

Mr.  Justice  Phillips.  Appellee,  as  plaintiff,  brought  his 
action  on  the  case  against  appellant,  alleging  the  killing  of 
his  cow  by  defendant's  train  at  a  point  on  its  road  where  it 
was  its  duty  to  erect  and  maintain  fences.  The  declaration 
is  in  proper  form,  and  to  it  the  defendant  pleaded  the  gen- 
eral issue  and  the  statute  of  limitations  of  two  years.  To 
the  plea  of  statute  of  limitations  a  demurrer  was  interposed 
and  sustained  by  the  court,  and  the  defendant  elected  to 
stand  by  its  plea,  and  as  to  that  plea  judgment  was  entered 
on  the  demurrer  in  favor  of  plaintiff.  A  jury  was  waived 
and  trial  had  before  the  court,  and  the  onlv  evidence  offered 
w^as  as  to  the  value  of  the  cow  and  as  to  what  was  a  rea- 
sonable attorney's  fee,  and  without  other  evidence  the  court 
found  the  issue  for  the  plaintiff  and  assessed  his  damage 
at  $o5.  A  motion  for  a  new  trial  being  overruled  and 
judgment  entered  the  defendant  appeals. 

On  the  evidence  in  this  record^  the  plea  of  general  issue 
being  on  file,  it  does  not  ap|ieaT  that  the  road  was  not  fenced, 
nor  does  it  appear  that  the  cow  went  upon  the  right  of  way 
and  track  at  a  point  where  it  was  the  defendant's  duty  to 
erect  and  maintain  a  fence.  We  are  compelled  to  reverse 
the  judgment  as  there  was  not  sufficient  evidence  to  sustain 
the  verdict.  The  appellant  relies  upon  the  error  assigned 
in  sustaining  the  demurrer  to  the  plea  of  the  statute  of  lim- 
itations and  urges  that  the  act  in  relation  to  fencing  and 
operating  railroads,  so  far  as  it  fixes  a  liability  for  stock 
injured,  is  a  penal  statute,  and  that  an  action  would  be 
barred  by  the  statute  of  limitations  of  two  years.  The  act 
in  relation  to  fencing  railroads  imposes  on  all  railroads  the 
duty  of  erecting  and  maintaining  fences  along  the  line  of 
its  road,  except  at  certain  places,  after  the  road  has  been  in 
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operation  a  certain  time.  For  a  neglect  to  perform  this 
duty  the  milroad  company  is  made  liable  for  all  stock  get- 
ting upon  the  track  and  killed  by  its  locomotive  or  cars, 
where  getting  on  the  track  and  killed  at  places  where  the 
duty  to  erect  and  maintain  fences  existed.  The  intent  of 
the  legislature  to  impose  that  duty  is  not  an  open  question 
in  this  State.  The  failure  to  erect  and  maintain  fences 
along  the  line  of  its  roa<l  where  the  law  imposes  that  duty 
is  negligence.  No  penalty  exists  for  a  failure  to  perfonu 
this  duty.  No  recovery  can  be  had  for  such  neglect  either 
in  the  name  of  the  people  of  the  State  of  Illinois  or  other 
municipality,  nor  in  the  name  of  any  individual.  The  duty 
is  imposed  in  the  interest  of  individuals  whose  stock  is  Uable 
to  be  killed,  and  for  the  greater  safety  of  jmssengers  carried 
on  the  cars  of  such  road.  For  a  neglect  to  comply  with  this 
statutory  duty,  the  statute  by  its  terms  creates  a  liability 
for  all  stock  killed  by  reason  of  the  absence  of  a  fence  at  a 
point  where  the  duty  to  erect  and  maintain  it  exists.  If 
the  statute  was  silent  in  reference  to  liabilitv  in  such  case, 
the  liability  for  negligence  would  still  exist  where  it  was 
shown  that  the  killing  resulted  from  a  neglect  to  perform  a 
statutory  duty.  It  is  similar  to  the  case  of  liability  of  a 
railroad  company  for  negligence  in  killing  stock  when  run- 
ning at  a  rate  of  speed  inhibited  by  a  municipal  ordinance, 
where  such  negligent  disregard  of  the  ordinance  is  the  cause 
of  the  injury.  And,  if  in  consequence  of  the  negligence  of 
a  railroad  com])any  to  fenc6  its  road  where  tlie  duty  is  im- 
posed by  law,  animals  should  go  on  the  track  and  demil  a 
train  and  cause  an  injury  to  a  passenger  thereon,  the  com- 
pany would  be  liable.  In  all  these  cases  the  liability  of  the 
company  is  because  of  negligence  in  the  discharge  of  a  duty 
imposed  by  law ;  in  neither  is  there  a  penalty. 

The  right  of  recovery  in  this  case  depends  upon  the  ques- 
tion as  to  whether  the  railroad  comi)any  has  been  guilty  of 
negligence,  and  the  plaintiff  has  sustained  injury  by  reason 
thereof.  The  statute  imposing  the  duty  of  fencing  the 
track  does  not  declare  a  penalty. 

To  this  declaration  alleging  negligence  in  erecting  and 


Fourth  District— February  Term,  1892.    661 

Young  V.  City  of  Murphysboro. 

maintaining  a  fence  where  the  duty  to  do  so  was  imposed 
by  statute  and  a  consequent  injury  to  plaintiff,  the  plea  of 
the  two  years  statute  of  limitations  is  not  a  defense.  The 
demurrer  was  properly  sustained  to  that  plea.  The  evi- 
dence, however,  not  sustaining  the  verdict,  that  question  is, 
by  a  suggestion  in  the  argument,  sought  to  be  waived  by 
appellant.  Appellant  assigns  as  error,  the  evidence  does  not 
sustain  the  verdict,  that  assignment  being  one  of  the 
issues  made  in  this  court  on  the  record. 

The  waiver  would  have  to  be  made  on  the  record,  as  we 
can  only  look  to  and  are  bound  by  the  record.  With  the 
assignment  of  error  so  made  and  no  waiver  on  the  record, 
we  must  consider  the  assignment,  and  for  the  error  indi- 
cated the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


R.   J.  Young 

V. 

City  of  Murphysboro. 

Muhiripal  Corporations — Ordinances — Breach — Imposition  of  Fine 
by  Justice — Fine  Worked  out  by  Defendant — Liability  of  City  for 
Costs. 

Where  a  person  is  prosecuted  before  a  justice  of  the  peace  for  the  vio- 
lation of  a  city  ordinance  and  is  convicted,  and  works  out  his  fine  and 
costs  in  the  streets  of  the  city  under  the  statute*,  the  city  does  not  thereby 
become  liable  to  the  justice  for  the  amount  of  his  costs. 

[Opinion  filed  September  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Jackson  County;  the 
Hon.  Joseph  P.  Egberts,  Judge,  presiding. 

Mr.  KoBERT  P.  Martin,  City  Attorney,  for  appellant. 

Mr.  E.  J.  Young,  per  se. 
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Mr.  Justice  Phillips.  Appellant  was  a  justice  of  the 
peace  of  Jackson  County,  and  on  a  prosecution  instituted 
before  him  for  the  violation  of  certain  ordinances  of  the  city 
of  Murphy sboro,  the  defendant  in  that  case  was  found  guilty, 
and  from  an  agreed  state  of  facts  on  which  this  case  was 
tried  it  appears  that  defendant  was  committed  to  the  cala- 
boose of  the  city,  and  worked  out  his  fine  and  costs  on  the 
streets,  in  pursuance  of  the  ordinances  of  the  city. 

The  justice  of  the  peace,  the  appellant  in  this  case,  brings 
suit  to  recover  from  the  city  the  amount  of  his  costs  in  that 
case. 

On  a  trial  before  the  Circuit  Court  a  judgment  was 
entered  against  the  plaintiff  for  costs  and  he  brings  the 
record  to  this  court  by  appeal. 

This  question  w^as  before  the  Appellate  Court  of  the  Third 
District,  in  Fosselman  V.  City  of  Springfield,  38  111.  App. 
290,  where  it  was  held  in  such  case  the  justice  of  the  peace 
could  not  recover.  The  reasoning  in  that  case  is  so  clear  and 
conclusive  we  do  not  desire  to  do  more  than  concur  in  the 
views  expressed  in  the  opinion  in  that  case. 

The  judgment  in  this  case  is  affinned. 

Affirmed. 


The  Huyett  &  Smith  Manufacturing    Company 

V. 

Peter  Saile. 

Snlpn  —  Machinery  —  Implied  Warranty  —  Breach  of—  Vamdgcs— 
\Miether  Proximate —Loss  of  Tivie  While  Attempting  to  Use  or  Repair 
Imperfect  Machinery, 

1.  In  an  action  brought  by  the  manufacturers  of  a  heater,  sold  by 
them  to  defendant,  where  the  defense  was  that  the  heater  was  not  proP" 
erly  (constructed  nor  of  good  material,  tliis  court  holds  that  the  evidenci? 
jiLstitiL'd  the  lindinj^j  by  tlie  jury  that  there  was  a  breach  of  the  impli^ 
wariiiiity  that  the  heater  should  be  properly  constructed  and  of  go** 
material. 
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2.  Tlie  damages  recoverable  for  the  breach  of  warranty  of  a  manufac- 
tured article  are  those  which  are  the  natural  and  proximate  result  of 
the  breach  of  the  warranty.  The  loss  of  time  of  vendee  and  his  em- 
ployes wiiile  attempt  was  being  inade  to  use  the  imperfect  machine 
and  remedy  its  defects  was,  under  the  circumstances  of  the  case  at  bar, 
one  of  the  natural  and  proximate  results  of  the  improper  construction  of 
the  machine. 

[Opinion  filed  September  9,  1892.]    » 

Appeal  from  the  Circuit  Court  of  Bond  County;  the  Hon. 
George  W.  Wall,  Judge,  presiding. 

Messrs.  Farmer,  Brown  &  Tcrxer,  for  appellant. 

Messrs.  D.  II.  Kingsbury,  Northcott  &  Pritz  and  W,  H. 
Dawdy,  for  appellee. 

Mr.  Justice  Phillips.  The  appellants  were  manufac- 
turers and  sellers  of  certain  machinery  and  apparatus  for 
drying  lumber  by  hot  air.  Their  place  of  business  at 
Detroit,  ]!klichigan.  Appellee,  desiring  to  engage  in  the 
business  of  evaporating  or  drying  apples  at  Greenville, 
111.,  in  the  spring  of  1888,  saw  one  of  appellant's  heating 
apparatus  in  use  in  Detroit  in  drying  lumber,  and  in 
September  following  purchased  of  a])pellant  an  apparatus 
of  its  manufacture  with  attachments  and  apparatuses,  for  the 
price  of  $486.29,  to  be  paid  in  thirty  days.  During  the 
negotiations  the  purpose  for  which  the  heater  was  to  be 
used  was  stated.  The  articles  sold  were  shipped,  and  in  ac- 
cordance with  an  agreement  made  at  time  of  sale  the  seller 
sent  a  man  to  put  up  the  machine  and  apparatus,  which  was 
done,  and  on  suit  being  brought  to  recover  the  price,  the 
defense  was  interposed  that  the  manufactured  articles  sold 
were  to  be  of  good  materials  and  workmanship,  but  were 
defective  in  construction  and  the  pipes  leaked,  and  the 
several  pieces  were  put  together  in  so  defective  a  manner 
that  there  was  an  escape  of  steam  and  water,  causing  the  air 
in  the  room  to  be  full  of  moisture;  that  as  a  heating  and 
drying  apparatus  it  would  not  do  good  work  and  was 
defective  in  the  material  used,  and  in  the  workmanship. 
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As  to  the  manner  it  was  put  together,  this  heater  is 
constructed  of  about  eighteen  tiers  of  inch  pipes,  each  about 
four  feet  long,  connected  at  the  ends  by  return  bends, 
making,  when  put  together, '  a  cube  of  about  four  feet 
dimensions,  the  whole  covered  with  a  steel  case.  The  pij^es 
were  screwed  into  the  return  bends  at  each  end  so  that  the 
steam  by  passing  through  the  pipes  heated  them  and  air 
passed  between  the  tiers  of  pij^s,  became  heated,  and  was 
driven  into  the  drying  kiln.  AVhen  first  set  up  the  evidence 
shows  that  the  pipes  were  screwed  into  the  return  l)en(ls 
from  one-sixteenth  to  the  eighth  of  an  inch,  and  that  there 
were  numerous  leaks,  and  in  "consequence  it  would  not  do 
good  work.  After  frequent  requests  and  much  delay  ap- 
pellant, at  the  request  of  the  ap})ellee,  sent  a  second  ex{)ert 
to  examine  and  repair  the  heater. 

The  evidence  shows  that  with  a  proper  construction  the 
pipes  should  have  been  screwed  into  the  return  bends  from 
a  half  to  three  fourths  of  an  inch,  and  when  the  second 
expert  arrived  he  found  many  leaks  consequent  on  some  of 
the  pipes  being  not  long  enough  to  be  screwed  into  the 
return  bends  sufficient  length,  and  took  out  these  pipes, 
which  were  too  short,  and  sent  to  the  factory  for  others, 
which  were  of  length  to  be  screwed  into  the  return  bends  a 
pro]>er  distance,  which,  being  done,  the  heater  ceased  to  leak, 
and  from  that  time  the  work  perf onmed  by  it  was  satisfac- 
tory. While  a])pellants  claim  that  before  leaving  the  fac- 
tory the  heater  was  subjected  to  various  tests  and  was  in 
good  condition  and  of  good  material  and  workmanship,  yet 
from  the  entire  evidence  the  jury  could  well  find  that  by 
reason  of  some  of  the  pipes  being  too  short  it  was  so  put 
together  that  it  would  leak  and  was  not  of  suitable  material 
and  workmanship,  and  the  character  of  the  defects  were 
such  that  it  was  of  defective  construction  and  workman- 
ship. The  verdict  of  the  jury  was  for  plaintiff  in  the  sum 
of  $225.  Although  the  sale  was  a  sale  at  Detroit  to  be 
delivered  on  board  the  cars  at  that  place,  and  there  was  no 
warranty  that  the  apparatus  would  dry  apples,  yet  the 
defect  being  one  of  construction  and  workmanship,  for  which 
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the  manufacturers  and  sellers  were  liable  on  an  implied  war- 
ranty, the  fact  that  ^vhen  properly  put  together  and  pipes 
of  a  sufficient  length  used  to  prevent  le.akage  it  did  dry 
apples,  was  sufficient  to  authorize  a  verdict  finding  a  breach 
of  warranty  on  the  part  of  the  seller,  from  the  fact  that  the 
heater  was  not  of  proper  construction  and  workmanship 
when  placed  on  the  cars  at  Detroit.  It  is  insisted,  however, 
that  the  amount  deducted  from  the  purchase  price  by  the 
verdict  of  the  jury  was  excessive  and  not  warranted  by  the 
evidence,  and  that  the  court  erred  in  instructing  the  jury 
as  to  the  measure  of  damage  on  the  breach  of  warranty. 
The  damages  recoverable  for  a  breacli  of  warranty  of  a 
manufactured  article,  are  those  which  are  the  natural  and 
proximate  result  of  the  failure  of  the  warranty. 

The  evidence  shows  that  when  the  heater  was  put  up  by 
the  expert  sent  for  that  purpose  by  tlie  plaintiff,  the  defend- 
ant endeavored  to  use  the  same,  and  it  not  doing  good  work 
sought  to  repair  the  same,  and  while  endeavoring  to  use  it, 
had  in  his  employ  certain  men,  who,  by  reason  of  the  defect 
in  the  machinery,  were  kept  frequently  idle.  During  this 
time  the  defendant  was  not  only  trying  to  repair  the 
machinery,  but  w^rote  the  plaintiff  as  to  its  condition, 
desiring  it  to  send  him  an  expert  to  repair  the  same. 

During  its  defective  condition  the  reasonable  value  for  its 
use  would  be  proximate,  and  this,  with  the  loss  of  time 
while  so  idle,  was  both  a  natural  and  proximate  result  of  the 
improper  construction  and  bad  workmanship  of  the  heater. 
Phelan  v.  Andrews,  52  111.  486.  The  plaintiff  asked  the  court 
to  give,  among  other  instructions,  number  eleven,  which  was 
given  as  modified  :  "  The  court  instructs  you  that  where  a 
party  has  purchased  machinery  warranted  to  be  perfect,  but 
which  proves  to  be  defective  when  put  in  operation,  it  is  the 
duty  of  the  purchaser,  as  soon  as  he  discovers  that  it  is 
defective,  to  either  repair  it  himself  or  call  upon  the  war- 
rantor to  do  so,  and  if  the  warrantor  fails  to  remedy  the 
defects  in  a  reasonable  time,  purchaser  is  not  authorized  to 
continue  to  run  the  defective  machinery,  incurring  expense 
in  doing  so,  and  then  recover  such  unnecessary  expenses 
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from  the  party  who  sold  the  machinery.  In  such  cases  the 
purchaser  should  use  all  reasonable  diligence  in  repairing  or 
causing  to  be  repaired  such  defective  parts,  and  if  he  fails 
to  use  such  reasonable  diligence,  but  continues  or  attempts 
to  operate  such  defective  machinery  after  he  finds  it  defect- 
i/ve  uj>on  reasonahle  test  cmd  trialy  he  can  not  hold  the  seller 
liable  for  the  expenses  thereof ter  so  incurred  in  running  it, 
though  he  may  recover  for  loss  of  time  necessarily  and  remon- 
ahly  occasioTied  before  the  defect  is  remediedP 

This  instruction  was  given  as  modified.  The  modification 
is  in  italics,  and  it  is  claimed  by  plaintiflf  that  the  modifica- 
tion is  erroneous.  The  evidence  shows  that  the  delay  was 
caused  by  the  appellant  first  urging  that  the  machinery  was 
in  good  condition  and  the  leaks  would  stop  if  its  use  was 
continued,  and  a  further  promise  to  send  the  second  expert, 
which  was  unnecessarily  delayed.  The  evidence  does  not 
show  a  continued  use  not  authorized  by  the  appellant. 
Under  the  evidence  in  this  record  it  was  not  error  to  modify 
the  eleventh  instruction  as  given;  it  was  in  accordance  with 
the  rule  in  Andrews  v.  Phelan,  supra.  " 

The  evidence  authorized  the  verdict. 

We  find  no  error  in  the  record  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


^M»432  Mt.  Olive  Coal  Cojipany 

45      566 
f97     •3981  V. 


Patrick  Hughes. 

Jurisdiction — Service  on  Corporations — When  May  Be  hy  Puhlicatm 
— Construction  of  Statutes — Plea  to  Jurisdiction — Judgment  of  R^ 
spondeat  Oaster — Wheyi  Objection  to  Jurisdiction  not  Waived  by  Plead- 
ing to  Merits. 

1.  The  language  of  Sec.  4,  Chap.  110,  of  the  Practice  Act.  authorizing 
service  on  corporations  by  publication  in  certain  cases,  is  to  be  so  con- 
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strued  as  to  render  it  in  harmony  with  Sec.  2  of  the  Practice  Act,  and 
does  not  authorize  service  on  a  corporation  by  publication,  except  in  the 
county  where  it  has  its  residence. 

2.  Where  a  demurrer  to  a  plea  to  the  jurisdiction  is  sustained,  and  a 
judgment  of  respondeat  ouster  entered,  and  the  defendant  duly  excepts, 
it  may  plead  to  the  merits  without  waiving  its  right  to  assign  as  error 
the  judgment  of  the  court  in  sustaining  the  demurrer. 

[Opinion  filed  September  9,  1892.] 

Appeal  from  the  City  Court  of  East  St.  Louis,  Illinois; 
the  Hon.  Benjamin  H.  Canby,  Judge,  presiding. 

Messrs.  Conkling  &  Gkout  and  M.  D.  Baker,  for  appel- 
lant. 

Messrs.  F.  G.  Cockrell  and  M.  Millard,  for  appellee. 

Mr.  Justice  Sample.  This  suit  was  begun  by  appellee  in 
the  City  Court  of  East  St.  J-.ouis,  in  the  county  of  St.  Clair, 
to  recover  damages  for  a  personal  injury.  The  appellant 
is  a  corporation  organized  under  the  laws  of  Illinois,  which 
owned  and  operated  a  coal  mine  in  the  county  of  Macoupin, 
where  the  appellee  was  injured.  Its  principal  office  was 
and  is  at  Springfield,  in  Sangamon  County.  Two  writs  of 
summons  were  issued  out  of  the  court  in  St.  Clair  County, 
and  delivered  to  the  sheriff  thereof  to  serve  upon  the  appel- 
lant, who  returned  them  "  not  found."  Thereupon  an  affi- 
davit was  caused  to  be  filed  by  the  appellee  in  said  court, 
that  the  defendant  was  a  non-resident  of  St.  Clair  County, 
and  that  none  of  its  officers  or  agents  could  be  found  in 
said  county,  upon  whom  service  of  process  could  be  obtained, 
and  that  its  principal  office,  place  of  business  and  post 
office  address  was  Mt.  Olive  in  Macoupin  County,  Illinois. 
"Whereupon  publication  was  made  as  provided  by  Sec.  4 
of  Chap.  110,  and  a  copy  thereof  was  mailed  to  the  defend- 
ant at  Mt.  Olive  in  Macoujnn  County,  by  the  clerk  of  said 
court.  The  defendant  on  the  first  dav  of  the  next  term  of 
said  court,  limiting  its  appearance  for  that  purpose,  filed 
its  plea  in  proper  form  to  the  jurisdiction  of  said  court,  on 
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the  ground  as  therein  set  forth,  tliat  the  cause  of  action,  if 
any,  did  not  arise  within  tlie  jurisdiction  of  said  court,  but 
arose  in  the  county  of  Macoupin  in  said  State;  further  that 
defendant  was  a  corporation  under  the  laws  of  Illinois,  and 
that  it  is  and  was  at  tlie  time  of  the  supposed  grievances 
the  owner  of  and  operating  a  coal  mine  in  said  Macoupin 
County,  near  Mt.  Olive,  with  its  principal  office  at  Spring- 
field in  San<?amon  Countv;  that  it  does  not  nor  never  did 
reside  or  do  business  in  St.  Clair  County;  that  before  and 
at  the  time  of  said  suit,  and  still,  it  has  and  had  offices  and 
agents  in  said  counties  of  Macoupin  and  Sangamon,  where 
and  upon  w^hom  process  could  have  been  served;  that  it  did 
not  at  the  time  this  suit  w^as  commenced,  nor  has  it  had 
since  any  officer,  agent  or  other  jx^rson  in  said  county  of  St. 
Clair,  upon  whom  process  could  be  served;  that  the  defend- 
ant has  not  in  the  county  of  St.  Clair  or  in  any  other  county, 
been  served  with  process,  but  that  it  received  a  notice  by 
.  mail  from  the  clerk  of  said  court  of  St.  Clair  County,  that 
unless  it  appeared  in  said  court  and  pleaded  to  the  declara- 
•tion  filed  in  said  cause  a  default  would  be  taken  against  it  and 
judgment  entered,  etc.;  that  in  each  of  said  counties  of 
Macoupin  and  Sangamon  there  were  courts  having  juris- 
diction of  the  defendant  and  of  the  subject-matter  of  said 
suit,  all  of  which  it  was  ready  to  verify,  wherefore  it  prayed 
judgment,  etc. 

To  this  plea  the  plaintiff  filed  a  general  dcmur_*er,  which 
the  court  sustainetl  and  entered  judgment  of  respondeat 
ouster^  to  which  the  defendant  excepted.  It  thereupon 
filed  its  plea  of  notVuilty,  and  the  cause  proceeded  to  trial 
before  a  jury,  w^hich  brouglit  in  a  verdict  of  guUty  and 
assessed  damages  against  the  defendant  of  $5,441.75.  A 
motion  for  a  new  trial  and  in  arrest  of  judgment  was  over- 
ruled, exceptions  taken  and  judgment  entered  on  the  ver- 
dict, from  which  this  appeal  is  prosecuted  with  the  usual 
assignments  of  error  and  the  additional  one  that  the  court 
erred  in  sustaining  a  demurrer  to  the  plea  to  the  jurisdic- 
tion of  the  court.  As  this  assignment  of  error  lies  at  the 
threshold  of  the  case,  we  will  first  consider  it 
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The  plea  presents  the  direct  question,  whether,  under  the 
facts  in  it  averred,  the  plaintiff  obtained  personal  jurisdiction 
of  the  defendant  by  publication.  It  is  asserted  by  counsel 
for  appellee  that  the  publication  was  expressly  authorized  by 
Sec.  4,  Chap.  110  of  the  Practice  Act.  That  section,  after 
providing  how  an  incoq^orated  company  may  be  served 
A\nth  proijpss  and  upon  whom  the  same  may  be  served, 
further  declares  that  in  case  the  proper  officer  shall  make 
return  upon  such  process,  that  he  can  not  in  his  county  find 
any  clerk,  secretary,  superintendent,  general  agent,  cashier, 
princij)al  director,  engineer,  conductor,  station  agent  or  any 
other  agent  of  said  comj)any,  then  such  company  may  be 
notified  by  publication  and  mail  in  like  manner  and  with 
like  effect  as  is  provided  in  sections  12  and  13  of  an  act 
entitled,  "An  act  to  regulate  the  practice  in  courts  of 
chancery,  approved  March  15,  1872."  This  section,  as  it 
now  is,  was  engrafted  upon  our  statutes  in  1877.  At  the 
same  time  section  2  of  the  Practice  Act,  was  amended  by 
enlarging  the  range  of  process  as  to  bridge  companies,  but 
otherwise  re-enacting,  with  slight  verbal  changes,  that  part 
of  section  2  hereafter  quoted  as  it  had  stood  in  our  statute 
books  for  many  years,  viz.:  "  It  shall  not  be  lawful  for  any 
plaintiff  to  sue  aiiy  defendant  out  of  the  county  where  the 
latter  resides  or  may  be  found,  except  in  local  actions,  and 
except  that  in  every  species  of  personal  actions  in  law,  where 
there  is  more  than  one  defendant,  the  plaintiff  commencing 
his  action  where  either  of  the  defendants  reside,  mav  have 
his  writ  or  writs  issued,  directed  to  any  county  or  counties 
where  the  other  defendants,  or  either  of  them,  may  be  found." 
These  two  sections  being  found  in  the  same  act,  should  be 
so  construed  that  both  may  stand.  Section  2  clearly  de- 
clares that  a  defendant  who  does  not  come  within  either  of 
the  exceptions  mentioned  in  this  section,  can  not  Ix)  sued 
out  of  the  county  where  he  resides  or  may  be  found.  It 
shall  not  be  lawful  so  to  do,  is  the  language  of  the  law. 

Its  provisions  in  this  regard  are  not  of  a  directory  but  of 
a  mandatory  nature.  *  It  is  true  that  the  attention  of  the 
court  must  be  called  to  the  fact,  or  the  defendant  will  be 
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deemed  to  have  submitted  to  the  jurisdiction;  yet  when  so 
done  in  a  proper  manner,  the  prohibition  is  explicit,  unequiv- 
ocal and  peremptory.  There  can  be  no  doubt  as  to  the 
le<^islative  intention  in  the  use  of  the  words.  They  include 
all  kinds  of  plaintiffs  and  defendants,  natural  and  artificial 
persons  alike.  They  are  expressive  of  the  intent  of  the  law- 
making power,  at  the  same  time  and  in  the  sanje  amend- 
atory act — reaffirmed  by  re-enactment — ^as  the  amendment 
to  section  4  in  the  act  of  1877,  on  which  the  appellee  so 
confidently  relies.  In  the  light  of  this  clear  and  positive 
expression  of  the  legislature,  the  amendment  of  1S77  to  sec- 
tion 4  must  be  viewed.  When  so  done  it  will  be  noted 
that  section  4  does  not  of  itself  relate  to  the  residence  of  the 
person  of  the  defendant,  which  gives  the  court  jurisdiction,, 
but  rather  to  the  method  by  which  a  certain  kind  of  per- 
son may  be  lawfully  served  or  brought  into  court.  While 
it  is  true  it  provides  that  if  the  process  issued  shall  be  re- 
turned not  found  by  the  proper  officer,  that  '*  then  such  com- 
pany may  be  notified  by  publication,"  yet  this  provision 
necessarily  presupix)ses  that  the  suit  is  instituted  in  the 
county  of  the  incorporated  company's  residence.  The  war- 
rant for  this  assumption  is  found  in  the  express  language 
of  section  2,  and  that  rule  of  law  that  requires  that  both 
sections  should  be  so  construed  that  they  may  consistently 
stand  together,  at  the  same  time  expressing  the  legislative 
intent.  An  incorporated  company  can  no  more  exist  with- 
out a  residence  than  a  natural  person.  It  can  not  become 
incorporated  under  the  laws  of  Illinois  without  naming  in 
its  preliminary  statement,  which  is  filed  with  the  secretary 
of  state,  the  location  of  its  principal  office.  This  is  one 
residence. 

It  may  have  more  than  one,  so  far  as  it  pertains  to  the 
service  of  process.  As  is  said  in  the  case  of  Bristol  v.  The  C. 
&  A.  R.  R.  Co.,  15  111.  437,  the  residence  of  a  corporation 
is  necessarily  where  it  exercises  corporate  functions.  It 
dwells  in  the  place  where  its  business  is  done.  It  is  located 
where  its  franchises  are  exercised.  It  is  present  where  it  is 
engaged  i^  the  prosecution  of  the  corporate  enterprise.    See, 
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also,  The  C,  D.  &  Y.  E.  E.  Co.  v.  The  Bank  of  Xorth 
America,  82  111.  492-6.  Certainly,  in  view  of  the  statute, 
and  the  broad  meaning  given  to  the  word  "  residence "  as 
applied  to  corporations  by  the  foregoing  decisions,  the  legis- 
lature never  intended  that  such  persons  could  be  sued  in 
any  county  of  the  State.  The  statute  places  such  artificial 
persons  upon  the  same  equality,  so  far  as  pertains  to  the 
jurisdiction  of  courts,  as  natural  persons,  with  the  exception 
that  if  the  officers  and  agents  of  such  incorporated  company 
are  absent  from  iU  pla<ie  or  "places  of  residence^  then  such 
company  may  be  notified  by  publication. 

There  are  many  incorporated  companies  existing  with  but 
few  officers  or  agents.  Under  the  provisions  of  section  4,  here- 
tofore considered,  the  officers  and  agents  of  such  companies 
can  not  absent  themselves,  and  thereby  avoid  whatever  just 
demands  persons  may  have  against  such  companies.  In  that 
respect  in  actions  at  law  section  4  enlarges  the  jurisdiction  of 
the  courts  over  such  corporations  beyond  that  given  as 
against  natural  persons.  In  this  view  it  was  a  wise  provis- 
ion of  the  legislature,  but  to  give  the  construction  to  it  con- 
tended for  by  appellee  would  be  liable  to  work  a  most  serious 
injustice  upon  incorporated  companies. 

It  is  also  seriously  urged  by  counsel  for  appellee,  that 
api^ellant,  by  pleading  over  to  the  merits  of  the  action,  after 
the  demurrer  to  the  plea  to  the  jurisdiction  was  sustained 
and  judgment  of  respondeat  ouster  entered,  thereby  waived 
the  right  to  assign  error  on  the  judgment  of  the  court  sus- 
taining the  demurrer.  This  position  is  erroneous,  as  has 
been  repeatedly  decided,  though  frequently  contended  for. 
The  confusion  on  this  question  seems  to  arise  from  failing 
to  note  the  distinction  made  in  the  decisions  as  to  cases 
where  some  action  or  step  was  taken  by  the  defendant  in 
the  case  before  filing  such  plea,  which  recognized  the  lawful 
pendency  of  the  suit,  or  after  filing  the  plea,  as  by  pleading 
to  the  merits  or  demurring  to  the  declaration  or  moving  for 
a  rule  on  the  plaintiff  to  give  security  for  costs  while  such 
plea  loas  undisposed  of  and  cases  where  such  plea  had  been 
tiled  but  was  not  pending  owing  to  the  judgment  of  the 
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court  in  striking  it  from  the  files  or  sustaining  a  demurrer 
to  it.  In  the  former  class  of  cases  the  courts  uniformly  hold 
that  such  action  waives  the  right  to  file  such  plea,  or  if  filed 
waives  the  right  to  insist  upon  it,  while  in  the  latter  class 
of  cases  they  as  uniformly  hold  that  pleading  to  the  merits 
does  not  waive  the  right  to  assign  error  on  the  action  of  the 
court  in  disposing  of  such  plea.  Delahay  v.  Clement,  3 
Scam.  201;  Weld  v.  Hubbard,  11  111.  574;  Drake  v.  Drake, 
83  lU.  52(1;  U.  M.  A.  Ass'n  v.  Kiel,  38  111.  App.  423;  G.  C. 
E.  K.  Co.  V.  Hook,  40  111.  App.  547. 

The  case  of  Mineral  Point  R.  R.  Co.  v.  Keep,  22  LI.  9, 
cited  by  appellee  as  laying  down  a  different  and  better  doc- 
trine, does  not  antagonize  the  rule  of  law  laid  down  in  the 
foregoing  cases.  If  we  are  correct  in  the  conclusions  reached 
thus  far  in  this  case,  the  appellant  was  deprived  of  a  sub- 
stantial right  by  being  compelled  to  try  its  cause  in  a  county 
other  than  that  where  it  resided  or  was  found. 

While  in  this  partic'tilar  instance  it  may  have  worked  no 
particular  injury,  yet  the  appellant  was  deprived  of  aright 
given  to  it  by  express  statute,  which,  at  least  in  some  cases, 
might  be  of  the  greatest  importance. 

In  view  of  our  holding  as  to  the  plea  to  the  jurisdiction, 
it  becomes  unnecessary  to  consider  the  other  assignments  of 
error.  The  court  erred  in  sustaining  a  demurrer  to  that 
plea,  and  for  that  reason  the  judgment  is  reversed. 

Judyinent  reversed. 


Town  of  OTallon 

V. 

The  Ohio  &  Mississippi  Railway  Company. 

statutes — Constj^ction  of— Constitutional  Lata— -Duty  of  Ratlrodd 
Corporation  to  Construct  and  Maintain  "  Crossings  and  the  Approaches 
Thereto  " — What  "  Approaches "  Inchale  —Notice— Statutory  Regtdre' 
ments  to  he  Complied  with— Proper  Party  Plaintiff  in  Action  under 
Statute, 


FouRTU  District — February  Term,  1892.     573 

Town  of  .O'Fallon  v.  O.  &  M.  Ry.  Co. 

1.  The  phrases,  "  railroad  crossings  of  highways  and  streets  "  and  "  the 
approaches  thereto  within  their  respective  rights  of  way  "  in  Par.  71,  Sec. 
8,  Chap.  114,  R.  8.  1889,  describe  different  portions  of  the  space  within 
the  right  of  way  of  the  raihroad  company.  Railroad  "  crossing"  means 
tliat  portion  compiising  the  track  or  road-bed;  the  "  approaches  thereto," 
that  portion  extending  from  the  track,  on  each  side  thereof,  back  **so 
far  as  may  be  necessary,  so  that  at  all  times  the  crossing  shall  be  safe." 
The  words  do  not  necessarily  include  the  entire  width  of  the  railroad's 
right  of  way. 

2.  In  the  case  at  bar,  this  court  holds  that  the  approaches  did  not 
include  two  bridges,  one  on  each  side,  over  ditches  dug  by  the  railway 
company,  located  respectively  nineteen  and  twenty-seven  feet  from  the 
center  of  the  track,  the  ground  between  the  bridges  being  on  a  level  with 
the  track. 

3.  No  facts  are  shown  in  the  record  which  imposed  a  common  law 
liability  on  the  defendant  to  maintain  the  bridges  in  question. 

4.  Where  a  statute  points  out  and  directs  the  way  in  which  an  act  is 
to  be  performed,  as  the  serving  of  a  notice,  it  should  be  complied  with, 
especially  where  the  act  is  to  be  the  basis  of  a  suit  to  be  brought. 

5.  Tlie  notice  served  in  this  case  was  insufficient  in  that,  first,  it  did  not 
direct  the  manner  in  which  the  repairs  should  be  done;  second,  it  did  not 
properly  locate  the  crossing  in  question;  third,  it  was  not  served  on  the 
nearest  agent;  fourth,  it  should  have  been  directed  to  the  company  and 
not  to  the  superintendent. 

6.  While  the  question  is  not  free  from  doubt,  the  court  holds  that  the 
suit  was  properly  brought  by  the  road  commissioners  in  the  name  of  the 
town. 

[Opinion  filed  September  9,  1892.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Benjamin  R.  Burroughs,  Judge,  presiding. 

The  appellant,  by  its  highway  commissioners,  brought  suit 
against  the  appellee  to  recover  the  sum  of  $129.87  on  the 
following  state  of  facts :  The  appellee's  road  was  constructed 
in  the  year  1854  through  the  town  of  O'Fallon,  It  crossed 
over  a  public  highway,  at  the  time,  by  a  trestle  that  spanned 
a  portion  of  the  bottom  lands  of  Silver  creek.  The  bed  of 
the  highway  had  to  be  raised  afterward  but  not  on  account  of 
the  oonstruction  of  the  railroad.  There  not  being  sufficient 
room  left  to  go  under  the  trestle,  the  highway  was  changed  to 
its  present  location  about  the  year  1862,  so  that  the  present 
crossing  is  about  300  yards  east  of  Silver  creek.    The  railroad 
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company  had  constructed  ditches  seventeen  and  twenty-nine 
feet    respectively,  on  each  side  of  the  center  of  its  track 
before  the  change,  which  were  about  three  feet  deep,  that 
formed  natural  drainage  for  the  railroad,  and  one  of  the 
ditches  for  the  highway  at  the  present  crossing,  both  of 
which  ditches  were  within  the  right  of  way,  which  at  that 
place  was  100  feet  wide,  or  jRf ty  feet  on  each  side  of  the  center 
of  the  track.     After  the  change  was  made  in  the  location 
of  the  crossing  of  said  highway,  the  bridges  over  said  ditches 
were  built  and  maintained,  up  until  tliis  suit  by  the  public 
authorities.     There  is  no  evidence  to  show  what,  if  any, 
agreement  was  made  between  the  railroad  company  and 
authorities  in  regard  to  the  change  in  the  highway  or  in  re- 
gard to  constructing  and  maintaining  the  bridges.    At  the 
time  the  notice  hereafter  mentioned  was  given,  that  portioii 
of  the  highway  between  the  bridges  was  level  ^rith  the 
track,  and  so  far  as  appears  in  proper  condition,  and  the 
crossing  of  the  track  and  for  two  or  three  feet  on  each  side 
was  planked  and  graded  so  as  to  form  a  safe,  easy  and  con- 
venient way  of  crossing  the  track.     The  bridges  over  said 
ditches  being  out  of  repair,  as  agreed  by  the  parties  hereto, 
the  following  notice  was  served  by  the  highway  commis- 
sioners on  the  appellee : 

O'Fallon,  Ills.,  June  4, 1889. 

(It  is  agreed  the  date  should  be  1890.) 
To  Supt.  of  O.  &  M.  R.  W.  Co. 

You  are  hereby  notified  that  the  highway  crossing  at  or 
near  the  Lebanon  distillery,  in  O'Fallon  township,  needs 
repairing,  and  unless  repaired  within  ten  days  we  shall  pro- 
ceed as  in  the  statute  in  such  case  made  and  provided. 

Henry  IIalry, 
Randolph  Ochs, 

DoMINICK  ZiTZMAN, 

Highway  Commissioners. 

Which  notice  was  served  on  the  appellee's  agent  at  the 

station  of  O'Fallon,  in  the  town  of  O'Fallon,  ontheHth 

day  of  June,  1890,  which  was  the  only  station  of  appellee 

in  said  town,  and  the  nearest  station  to  Zitzman,  the  com- 
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missioner  of  highways  who  served  the  notice,  but  was  not 
the  nearast  station  on  said  road  to  said  crossing,  the  sta- 
tion of  O'Fallon  being  three  and  one-half  mites  west  of  the 
crossing  in  question,  and  the  station  of  Lebanon  on  said 
road  being  only  two  miles  east  of  said  crossing.  The  appel- 
lee not  having  complied  with  said  notice,  the  commissioners 
of  highways  in  November,  1890,  thereafter,  proceeded  to 
construct  or  repair  said  bridges,  at  an  expense  of  $129.87, 
an  itemized  bill  of  expense  being  introduced  in  evidence,  to 
which  no  objection  was  made. 

Messrs.  Dill  &  Schaefer,  for  appellant. 

Messrs.  Pollard  &  Werner,  for  appellee. 

Mr.  Justice  Sample.  On  the  foregoing  state  of  facts,  on 
trial  before  the  court,  judgment  was  rendered  in  favor  of 
the  railroad  company,  to  which  appellant  excepted  and 
brings  the  case  to  this  court  by  appeal,  and  assigns  for  error 
that  the  judgment  is  against  the  law  and  the  evidence.  The 
appellant  relies  upon  paragraph  71  or  Sec.  8,  Chap.  114,  R. 
S.  1889,  and  those  immediately  following  on  the  same  sub- 
ject, and  also  apparentl}^  upon  the  common  law  lia])ility  of 
appellee,  as  announced  by  the  Supreme  Court  in  the  case  of 
The  People,  etc.  v.  C.  &  A.  R.  R.  Co.,  67  111.  118.  The  para- 
graph referred  to  is :  "  Hereafter,  at  all  of  the  railroad  cross- 
ings of  highways  and  streets  in  this  State,  the  several  rail- 
road corporations  in  this  State  shall  construct  and  maintain 
said  crossings,  and  the  approaches  thereto,  within  their 
respective  rights  of  way,  so  that  at  all  times  they  shall  be 
safe  as  to  persons  and  property." 

The  appellee  contends  that  the  foregoing  paragraph  of 
the  statute  does  not  apply  to  the  facts  in  this  case,  for  the 
reason,  as  claimed,  that  the  railroad  crossing  was  in  a  good 
state  of  repair,  as  well  as  the  approaches  thereto,  and  the 
bridges  were  not  a  part  of  the  approaches.  Therefore  it 
claims  that  no  duty  was  imposed  on  it  by  the  statute  to 
construct  or  repair  them. 

It  further  contends  that  under  the  facts  in  this  case  there 
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was  no  coinmon  law  liability.  Its  position  further  is,  that 
if  the  statute  is  so  construed  as  to  impose  a  duty  on  it  to 
construct  and  maintain  the  bridges  in  question,  made  for 
the  sole  benefit  of  the  highway,  then  it  would  be  unconsti- 
tutional as  imjx)sing  ine(iuality  of  burdens,  and  cites  the 
case  of  The  People  v.  L.  S.  &  M.  S.  R.  R.  Co.,  52  Mich. 
277. 

It  concedes  the  constitutionality  of  the  law,  if  confined  to 
the  railroad  crossings  and  the  approaches  thereto,  so  far  as 
may  be  necessary  and  proper  for  safe  passage  over  the  cross- 
ings, without  extending  by  construction  such  approaches  so 
as  to  take  in  the  entire  width  of  the  riofht  of  wav. 

Wq  are  of  the  opinion  that  even  as  to  highways  laid  over 
railroads  after  the  construction  of  the  railroad,  the  statute 
is  constitutional.  State  of  Xebraska  v.  C,  B.  &  Q.  K.  K. 
Co.,  45  X.  W.  Rep.  409,  which  recites  with  approval  52 
Mich.,  supra,  and  Peo])le  v.  Railroad  Company,  70  N.  Y. 
500;  see  also  Boston  &  M.  R.  Co.  v.  County  Corners,  79 
irich.  880;  I.  C.  R.  R.  Co.  v.  Willenborg,  117  111.  203. 
^Vhile  the  last  case  was  decided  with  reference  to  "farm 
crossings,''  yet  the  principle  \\\>on  which  it  was  based  is 
equally  applicable  to  "railroad  crossings  and  approaches 
thereto."  The  first  point  presented  in  this  case  involves 
the  question  of  the  proper  construction  of  the  section  of  the 
statute  above  quoted  and  that  will  now  be  considered' with- 
out reference,  at  this  time,  to  any  other  element  in  the 
case. 

There  are  no  decisions  in  this  State,  so  far  as  we  have 
been  able  to  discover,  wherein  the  point  now  made  has  been 
determined.  It  has  been  held  that  where  a  railroad  is  con- 
structed over  a  highway  already  established,  that  the  com- 
pany must  restore  the  highway,  as  near  as  may  be,  to  its 
fonuer  condition.  People,  etc.,  v.  C.  &  A.  R.  R.  Co.,  67 
111.  118.  That  decision  was  not  made  with  reference  toany 
statute  but  was  based  upon  the  principle  of  a  common  law 
duty,  and  therefore  affords  no  light  as  to  the  construction  of 
the  railroad  crossing  statute.  It  is  quite  evident  that  the 
words  *' railroad  crossings  of  highways,"  as  used  in  the 
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above  section,  do  not  mean  that  the  crossing  includes  the 
entire  width  of  the  right  of  way,  as  implied  by  the  notice 
given  in  this  case.  If  that  had  been  the  intention  of  the 
legislature,  there  would  have  been  no  propriety  or  force  in 
the  subsequent  words,  "  and  the  approaches  thereto  within 
the  right  of  way."  The  two  phrases  were  intended  to  de- 
scribe diflferent  portions  of  the  space  within  the  right  of 
way  of  the  railroad  company.  The  words  "  railroad  cross- 
ings," that  portion  composing  the  track  or  road-bed,  and 
the  "  approaches  thereto,"  that  portion  extending  from  the 
track  or  road-bed,  on  each  side  thereof,  back  so  far  as  might 
be  necessary,  "so  that  at  all  times  they" — the  railroad 
crossings — "  shall  be  safe  as  to  persons  and  property."  In 
order  to  secure  this  requirement  there  must  be  approaches; 
but  those  required  to  be  constructed  are  "  approaches  ihcreto^'^ 
that  is,  to  "  the  railroad  crossings  of  the  highways." 

It  is  supposed  that  the  word  "  approach,"  as  used  in  this 
statute,  is  to  be  given  its  ordinary  meaning.  It  is  common 
knowledge  what  an  approach  is  to  a  bridge  on  a  highway. 
It  is  simply  that  prepared  or  made  condition  on  each  side 
of  the  bridge  that  makes,  in  the  language  of  the  admission 
in  this  case,  a  safe,  easy  and  convenient  way  of  getting 
across  the  bridge.  A  contractor  who  had  such  approaches 
to  make  would  not  be  expected  to  extend  them  so  far  back 
as  to  include  other  obstacles  to  safe  and  convenient  passage 
of  the  highway,  not  included  within  the  space  required  to 
construct  proper  approaches  for  the  bridges. 

The  appellant's  position  evidently  is,  although  not  so 
stated,  that  the  words  "  within  their  respective  rights  of 
way,"  following  the  words  "  approaches  thereto, "  are 
words  extending  and  amplifying  the  ordinary  meaning  of 
the  words  "  approaches  thereto,"  so  as  to  include  the  entire 
width  of  the  right  of  Avay,  from  the  track  or  road-bed  to 
the  line  of  such  right  of  way  on  each  side  thereof.  It  is  a 
fundamental  rule  of  construction  that  the  popular  or  re- 
ceived import  of  words,  furnishes  the  general  rule  for  the 
interpretation  of  statutes,  and  that  they  should  be  inter- 
preted according  to  the  most  natural  and  obvious  import 

Vou  XLV  37 
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of  their  language,  without  resorting  to  subtle  or  forceil  con- 
struction for  the  purpose  either  of  limiting  or  extending 
their  o]>eration.  To  extend  the  meaning  of  the  words  "  ap- 
proaches thereto "  to  include  the  removal  of  all  obstruc- 
tions of  all  kinds  to  travel,  from  the  lines  of  the  right  of 
way  to  the  track  or  road-bed,  would  be  tantamount  to  mak- 
ing the  statute  read  that  "  the  several  railroad  corporations 
in  this  State  shall  construct  and  maintain  the  highways 
within  their  respective  rights  of  way,  so  that  at  all  timc^ 
they  shall  be  safe  as  to  persons  and  property."  The  legis- 
latures of  Michigan  and  Maine,  as  will  be  observed  by 
reference  to  the  decisions  from  these  States  above  cited,  en- 
acted such  laws  and  in  about  the  language  above  quoted, 
which  are  plain  and  unequivocal  in  their  meaning.  Had 
our  legislature  intended  to  reach  the  same  result,  very  dif- 
ferent language  would  have  been  used  than  that  embodied 
in  paragraph  71  or  section  8. 

To  give  these  words  that  enlarged  meaning,  would  im- 
pose the  duty  on  railroiui  companies  at  highway  crossings 
through  timber  lands,  of  cutting  down  trees  and  removing 
the  stumps  on  all  the  traveled  part  of  the  highway  within 
its  right  of  way,  which  the  Supreme  Court  of  Michigan,  in 
52  Mich.,  avpra^  held  to  be  the  imposition  of  an  unlawful 
burden.  Without  now  pretending  to  decide  as  to  the  power 
of  the  legislature  to  impose  such  a  duty  on  railroad  com- 
panies, for  the  question  has  been  decided  differently  in  cUf- 
ferent  States,  this  we  hokl^  that  by  the  statute  under  which 
this  action  Avas  brought,  no  such  power  was  attempted  to 
be  exercised  and  no  such  duty  was  imposed.  The  words 
"approaches  thereto  within  their  respective  rights  of  way" 
are  words  of  limitation  rather  than  of  extension;  thev  mean 
that  in  no  event,  as  a  statutory  duty,  as  to  highways  laid 
out  over  railroads  already  established,  were  su<^h  approachi^ 
to  the  railroad  crossing  to  be  extended  beyond  the  limits  of 
the  right  of  way,  although  to  make  such  highways  passable 
it  mio^ht  be  necessary  that  such  approaches  should  be  ex- 
tended bevond  such  limits.  In  cases  as  to  railroads  already 
established,  the  highway  commissioners  would  have  to  ex- 
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tend  such  approaches  as  far  beyond  such  lines  of  right 
of  way  as  might  be  necessary.  If  those  are  words  of 
limitation  in  the  sense  above  expressed,  then  it  would  seem 
to  logically  follow,  if  our  construction  is  correct  as  to  what 
an  "  approach "  is,  within  the  meaning  of  the  statute,  that 
under  the  admitted  facts  in  this  case,  the  approaches  in  ques- 
tion did  not  extend  back  to  and  include  the  bridges  on  each 
side  of  the  railroad,  and  there  was  no  statutory  duty,  as 
such,  imposed  on  the  appellee  to  construct  or  maintain  them. 
One  of  the  bridges  was  nineteen  feet  and  the  other  twenty- 
seven  feet  from  the  center  of  the  track,  and  it  is  admitted 
that  the  ground  between  the  bridges  was  on  a  level  with 
the  railroad  crossing,  which  was  planked  and  graded,  so  that 
as  between  said  bridges  there  was  "  a  safe,  easy  and  con- 
venient way  of  getting  across  the  track." 

In  fact,  the  appellant  makes  no  complaint  as  to  the  con- 
dition of  the  highAvay  between  said  bridges,  but  its  position 
is  that  an  approach  includes  all  that  part  of  the  highway 
between  the  line  of  the  right  of  way  and  the  track,  and  that 
if  the  ditches  constructed  by  the  company  had  been  on  the 
extreme  outside  lines  of  the  right  of  way,  although  the 
approaches  to  the  railroad  crossing  and  the  crossing  itself, 
between  such  ditches,  had  been  in  a  good  condition  of  repair, 
yet  the  company  would  be  liable  to  construct  the  bridges. 
For  the  reasons  heretofore  stated  we  do  not  so  construe 
the  statute.  The  duty  imposed  by  it  is  that  the  railroad 
company  shall  construct  and  maintain  crossings  and  so  pre- 
pare the  ground  on  each  side  thereof  that  such  crossings 
may  be  safely  passed  over.  Ditches  made  by  the  company 
before  the  establishment  of  the  highway,  or  other  obstruc- 
tions to  travel  within  the  limits  of  the  right  of  way,  but 
beyond  the  limits  for  the  proper  construction  of  approaches 
to  the  railroad  crossing,  are  not  within  the  terms  of  the 
statute.  The  duty  to  construct  railroad  crossings  of  high- 
ways and  the  approaches  thereto,  as  to  highways  laid  out 
over  railroads  already  constructed,  is  not  imposed  by  the 
common  law.  It  is  strictly  a  duty  of  statutory  enactment 
as  a  police  regulation.    It  may  be  said  to  be  in  derogation 
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of  the  common  law,  as  the  imposition  of  a  new  duty  and 
burden,  unknown  to  that  law.  Such  statutes  can  not  ho 
extended  by  construction  to  embrace  cases  not  fairly  within 
the  scoj^e  of  the  language  used.  Burnsides  v.  Whitney,  21 
N.  Y.  148;  Dwelly  v.  Dwelly,  46  Maine,  377.  The'next 
question  that  arises  is  as  to  whether  or  not  there  was  a 
common  law  liability  of  the  appellee  to  construct  and  main- 
tain the  bridges  after  the  change  in  the  highwa}^  There  is 
no  proof  as  to  any  agreement  between  the  parties  as  to  the 
change.  In  the  absence  of  such  agreement  and  in  view  of 
the  material  change  in  quite  a  line  of  the  highway,  so  as  to 
run  it  on  higher  ground,  it  would  seem  that  the  presumption 
w^ould  be  fair  that  the  relocated  part  of  the  highway  Avas 
laid  out  in  the  ordinary  way. 

If  so,  then  only  the  lialjility  would  attach  to  the  company 
that  was  imposed  by  the  statute.  This  case  is  very  different 
in  its  facts  from  that  of  The  People,  etc.  v.  C.  &  A.  E.  E. 
Co.,  67  111.  118.  As  stated  in  that  case,  "  The  township 
authorities  declined  to  act  in  regard  to  the  extension  of  Front 
street,  so  as  to  change  the  place  of  the  crossing  of  the  rail- 
way, until  the  assent  and  co-operation  of  the  company  was 
secured.  It  was  for  its  interest  the  change  should  be  made, 
as  the  former  crossing  was  dangerous  and  accidents  had 
already  occurred.  *  *  *  To  secure  this  change,  the  com- 
pany had  been  willing  to  contribute  freely  toward  the  ex- 
pense. Having  thus  secui'ed  such  a  change  in  the  place  of 
crossing  as  it  desired,  it  can  not  be  pennitted  to  claim  that 
it  has  also  accomplished  a  result  which  could  not  have  been 
in  contemplation  of  the  parties  at  the  time,  and  relieved  itself 
forever  of  a  liability  which  it  admitted  to  have  existed  in 
regard  to  the  old  crossing."  It  is  also  apparent  from  the 
course  pursued  by  the  appellant  in  giving  notice,  etc.,  under 
the  statute,  that  it  did  not  rely  upon  a  common  law  liability. 
If  it  had,  the  question  whether  or  not  the  notice  was  served 
according  to  the  statute,  which  is  argued  at  length,  would 
have  been  immaterial.  If  the  liability  had  been  at  common 
law,  the  only  material  questions  would  have  been,  were  tlie 
bridges  out  of  repair  and  did  the  company  have  notice  of 
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that  fact  ?  Our  conclusion  is  that  the  question  of  the  com- 
pany's common  law  liability  does  not  arise  under  the  facts 
in  this  case.  Having  decided  the  material  questions  in  this 
case  which  go  to  the  right  of  action,  we  might  here  rest;  but 
we  deem  it  proper  to  say  that  the  notice  served  on  the 
company  was  entirely  insufficient  to  sustain  a  statutory 
action. 

The  notice  is  that  "the  highway  crossing  at  or  near  the 
Lebanon,  Distillery  in  O'Fallon  Township  needs  repairing," 
and  unless  repaired  within  ten  days  proceedings  will  be  had 
and  taken  under  the  statute. 

The  insufficiency  of  this  notice  on  its  face  is,  that  it  does 
not  direct  the  ^'maniier'*^  in  which  the  repairing  shall  be  done, 
as  required  by  Sec.  9  of  the  statute.  This  is  essential  in 
order  that  the  company  doing  the  work  might  know  that 
it  was  done  as  required  by  those  having  supervision  of  the 
highway. 

The  proof  does  not  support  the  notice  requiring  that  the 
"  highway  crossing  "  should  be  repaired.  What  was  evidently 
meant  to  be  described  was  the  "railroad  crossino^  of  the 
highway;"  but  treating  it  as  such,  and  the  conceded  facts  are 
that  the  railroad  crossing  was  in  good  repair. 

Again,  the  notice  does  not  locate  the  railroad  crossing. 
There  is  not  one  word  in  this  record  about  the  crossing  in 
question  being  near  any  distillery  or  that  there  is  any  dis- 
tillery in  O'Fallon  Township.  The  service  was  not  on  the 
proper  agent.  The  section  of  the  statute  last  referred  to, 
requires  the  authorities  in  charge  of  such  highway  "  to 
notify  in  writing  the  nearest  agent  of  the  said  railroad  cor- 
poration." The  proof  shows  that  the  agent  served  was  one 
mile  and  a  half  farther  away  than  another  agent,  from  said 
crossing.  The  statute  does  not  name  the  kind  of  agent  to 
be  served  with  the  notice,  yet  if  a  station  agent  is  served, 
service  should  be  had  on  one  nearest  the  crossing. 

Doubtless  the  purpose  of  this  provision  was,  that  it  would 
be  more  convenient  for  sucli  agent  to  examine  the  con- 
dition of  things  and  report  to  the  company. 

The  notice  should  be  directed  to  the  company  and  not  to 
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tlie  superintendent  of  the  com|)any.  While  some  of  these 
])oints  may  seem  to  be  technical,  yet  where  a  statute  points 
out  and  directs  the  way  in  which  an  act  is  to  be  perfonned, 
it  should  be  complied  with,  especially  where  it  is  to  be  the 
basis  of  the  suit  to  be  brought.  The  further  point  is  made 
by  appellee,  that  the  suit  should  have  been  brought  in  the 
name  of  the  commissioners  of  highways  and  not  in  the 
name  of  the  town.  This  question  is  not  easy  of  solution  in 
view  of  the  language  of  the  statute.  Section  11,  Par.  74, 
Chap.  114,  Starr  &  C,  does  not  provide  who  shall  sue  for  the 
recovery  of  the  expenses  for  making  such  repairs.  It  does 
provide  that  the  Jifie  of  $100  imposed  for  failure  to  make 
such  repairs,  shall  be  enforced  in  the  name  of  "  The  People 
of  the  State  of  IlUnois."  Sec.  2,  Par.  4(>,  S.  &  C,  Chap. 
139,  of  township  organization  act,  referred  to  by  appellee, 
provides  that  "the  town  shall  sue  and  be  sued  by  its  name, 
except  where  town  officers  shall  be  authorized  by  law  to  sue 
in  their  name  of  oiBce  for  the  benefit  of  the  town.'* 

While  it  is  true  that  commissioners  of  hic^hwavs  are  a 
quasi  corporation  (Commissioners  v.  Baumgarten,  41  111. 
254),  yet  they  are  creatures  of  the  statute  and  can  only  act 
as  it  directs.  There  is  only  one  provision  of  the  township 
organization  or  road  act,  that  authorizes  the  commissioners 
in  general  terms  to  bring  suit  in  their  oflBcial  capacity, 
and  that  is  to  be  found  in  the  last  proviso  of  Sec.  74, 
Chap.  121,  which  is  "  that  the  commissioners  may  sue  and  be 
sued  on  all  cantracU  entered  into  by  them  for  the  construc- 
tion and  repairing  of  roads  and  bridges."  It  is  clear  that 
this  provision  does  not  authorize  this  suit  in  their  official 
capacity,  for  there  is  no  contract.  If  the  old  rule  is  applietl, 
that  where  the  right  to  do  one  special  thing  is  included  the 
right  to  do  another  not  mentioned  is  excluded,  then  it  would 
seem  that  both  by  said  rule  and  by  Sec.  2,  Par.  46,  sitpra^  of 
the  township  organization  act,  the  commissioners'  right  to 
sue  in  their  oflBcial  capacity,  is  limited  to  the  class  of  cases 
named  in  the  proviso  of  Sec.  74,  supra.  The  right  to  sue  in 
the  name  of  the  town  can  not  be  based,  however,  on  the 
authority  of  the  section  referred  to  of  the  township  organi- 
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zation  act,  for  in  the  case,  The  Town  of  Kankakee  v.  K.  &  I. 
K.  K.  Co.,  115  111.  88,  it  has  been  held  that  under  that  act 
the  town  can  only  bring  suit  in  its  name  when  authorized 
by  the  electors  of  the  town  to  do  so,  except  as  otherwise 
provided.     Sec.  3,  Art.  11,  Chap.  139. 

The  appellee's  counsel  claim  that  the  statute  on  which 
this  action  is  based  is  a  penal  statute  which,  if  true,  then 
Sec.  74,  of  Chap.  121,  expressly  provides  that  "all  suits 
for  the  recovery  of  any  fine  or  ])enalty  under  this  act  shall 
be  brought  in  the  name  of  the  town  in  which  the  offense  is 
committed,  ^  *  *  and  it  shall  be  the  duty  of  the  com- 
missioners to  reasonably  prosecute  for  all  fines  and  penalties 
under  this  act." 

While  it  is  true  that  the  action  is  based  on  another  statute 
which  is  not,  strictly  speaking,  a  penal  statute,  yet  the  right 
of  action  was  intended  to  be  invested  in  some  public  au- 
thority'^, and  at  the  instance,  evidently  of  the  commissioners; 
therefore  it  is  considered  that  as  the  statute  under  which 
the  action  was  brought  may  be  said  to  partake  of  a  penal 
nature,  and  as  being  really  a  part  of  the  road  law,  the  suit 
was  properly  instituted  in  the  name  of  the  town  by  the  com- 
missioners. 

The  judgment  will  be  affirmed. 

AJirmed. 


The  Ohio  &  Mississippi  Railway  Company 

V. 

The  People  of  the  State  of  Illinois  ex  rel. 

Railroads  Crossings — Failure  to  Riiig  Bellat  Crossing — Action  Qui 
Tarn — Pleading — Particularity  Required. 

In  a  qid  tarn  action  brought  against  a  railroad  company  to  recover 
statutory  penalties  for  failure  of  its  employees  to  ring  a  belj  or  blow  a 
whistle  at  a  highway  crossing,  defendant  filed  a  demurrer  to  the 
declaration  on  the  grounds,  first,  that  it  did  not  state  the  direction  in 
which  the  trains  were  being  run;  second,  tliat  it  did  not  state  whether 
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they  were  freight  or  passenj^er  trains;  third,  that  it  did  not  state  at  what 
liour  of  tlie  day  the  trains  were  propelled  across  the  crossing:,  and  fourtli 
tliat  it  did  not  de«cril)e  tlie  higliway  by  name,  location  or  termini.  This 
court  holds  that  tlie  first  three  grounds  of  demurrer  were  properly  over- 
ruled, but  that  the  fourtli  should  have  been  sustained. 

[Opinion  filed  September  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Lawrence  Countv:  the 
Hon.  E.  D.  YouNOBLooD,  Judge,  presiding. 

Messrs.  Pollard  &  Werner,  for  appellant. 
Mr.  S.  J.  Gee,  for  appellee. 

!Mr.  Justice  Phillips.  This  is  a  qui  tam  action  com- 
menced in  the  Lawrence  Circuit  Court  by  appellant,  Van- 
gilder,  and  a  declaration  filed  containing  two  counts.  In 
first  count  the  averment  is  as  follows : 

"The  plaintiff  avers  that  the  defendant,  etc.,  the  15th 
day  of  Mtiy,  1891,  was  the  owner  of  a  railroad  situateJ  in 
part  in  said  county,  over  which  road  at  said  time  defendant 
propelled  engines  and  cars;  that  said  railro<ad  crossed  a  pub- 
lic highway  in  said  county;  that  on  the  day  and  year  afore- 
said the  defendant  propel  led  four  engines  with  trains  of  cars 
attached  thereto  across  said  public  highway  without  bloAving 
a  steam  whistle  or  ringing  a  bell  of  thirty  pounds  weight  at 
a  distance  of  eighty  rods  from  the  place  where  said  railraid 
crosses  the  said  public  highway,  and  while  crossing  the  said 
highway,  contrary  to  the  statute  made  and  provided,  where- 
by an  action  hath  accrued  to  the  plaintilHf  to  demand  of  the 
defendant  the  sum  of  SSOO,  here  in  this  suit.  The  second 
count  is  Like  the  first  except  as  to  time  alleged,  and  aver- 
ring that  two  engines  with  trains  were  propelled,  etc.;  a 
special  demurrer  was  filed,  which  alleged  the  declaration 
indefinite  and  uncertain  in  the  following  respects :  First, 
it  did  not  state  the  direction  in  which  the  trains  were  being 
run;  second,  nor  whether  they  were  freight  or  passenger  trains; 
third,  nor  at  what  houi*s  of  the  day  or  night  the^y  were  so 
propelled  across  the  crossing  in  question;  fourth,  nor  describe 
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the  highway  by  name,  location  or  termini.  The  demurrer 
was  overruled  by  the  court,  and  the  defendant  abiding  by 
its  demurrer,  a  judgment  in  chief  was  entered  for  the  plain  t- 
iflF,  from  which  this  appeal  is  prosecuted. 

In  Chicago  &  Alton  E.  E.  Co.  v.  Howard,  38  111.  414, 
where  a  demurrer  was  interposed  to  a  declaration  like  this 
it  was  said :  "  Under  either  count  in  the  declaration  appellee 
could  have  proved  an  omission  to  sound  a  whistle  or  ring  a 
bell  at  any  road  crossing  in  the  county  of  McLean.  It  is  a 
familiar  rule  that  each  pleading  must  be  sufficiently  certain 
to  apprise  the  opposite  party  of  what  he  is  required  to  meet 
on  the  trial,  and  the  court  of  the  issue  presented.  In  this 
we  think  this  declaration  was  fatallv  defective.  It  should, 
by  names,  location,  or  by  the  termini  of  the  various  roads, 
have  apprised  appellants  of  the  place  where  the  offense  was 
charged  to  have  been  committed.  Another  reason  for  re- 
quiring at  least  this  degree  of  certainty  is,  that  if  a  suit 
should  be  again  brought  for  either  of  the  penalties  claimed 
in  the  declaration,  appellants  would  have  the  right  to  plead 
a  former  recovery.  If  such  a  suit  were  brought  we  are  at 
a  loss  to  perceive  how  this  judgment  could  be  interposed  at 
bar,  inasmuch  as  the  crossing  at  which  any  of  these  offenses 
are  charged  to  have  been  committed  is  not  specified  by  a 
description  of  the  road  or  otherwise."  This  declaration 
failing  to  aver  the  name,  location  or  termini  of  any  high- 
way, is  fatally  defective,  and  for  this  reason  it  was  error  to 
overrule  the  demurrer.  It  is  further  urged  that  the  declara- 
tion is  defective  in  failing  to  state  the  direction  in  which 
the  trains  were  being  run,  and  whether  they  were  ^freight  or 
passenger  trains,  and  at  what  hour  of  the  day  or  night  the 
trains  were  propelled  across  the  crossing.  It  is  not  neces- 
sary as  a  matter  of  pleading  to  specify  the  train  or  direction 
or  hour  at  which  it  passed  across  the  crossing.  In  C.  &  A. 
E.  E.  Co.  V.  Adler,  56  111.  344,  it  was  said,  ''  We  perceive 
no  force  in  the  objection  that  the  declaration  does  not 
specify  the  train  whose  engineer  was  guilty  of  a  violation  of 
the  statute.  To  require  such  particularity  would  render 
prosecutions  of  this  character  exceedingly  difficult,  and  al- 
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most  operate  as  a  repeal  of  the  statute.  And  it  is  believed 
to  be  a  degree  of  particularity  not  required  in  any  plead- 
ings, either  at  law  or  in  equity.  It  might  be  urged  with 
equal  force  that  the  defendant's  cattle,  horses  or  other  stock 
that  have  committed  a  trespass,  should  be  identified  and 
described  in  the  declaration.  Nor  was  proof  of  the  num- 
bers or  description  of  the  engines  drawing  the  trains  omitting 
to  give  the  signals,  materal  to  a  right  to  recover."  The 
first,  second  and  third  causes  alleged  in  the  special  demurrer 
vrere  properly  overruled.  For  the  error  indicated  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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Negotiation  of  Loan — Brokers'  Commission^  Action  for— Motion  for 
Continuance— AjJUlavit  forj  on  Ground  of  Absence  of  Party, 

1.  Where  brokers  are  engaged  to  negotiate  a  loan  for  a  proposed  bor- 
rower on  specified  terms  for  a  specified  commission,  and  do  secure  the 
loan,  which  the  borrower  fails  to  accept  and  give  security  for,  in  an 
action  bnDUght  by  the  brokers  to  recover  their  commission,  held,  that  it 
was  mmecessary  for  the  brokers  to  tender  the  money  to  their  client. 
When  the  monev  wa^  secured  and  the  client  notified,  it  then  became  hs 
duty  to  give  the  proposed  security  and  take  the  money. 

2.  A  motion  for  a  continuance  on  account  of  inability  of  a  party  to 
the  suit  to  be  present  at  the  trial  must  be  suppoited  at  least  by  proof 
that  the  party  is  unable  to  attend,  and  that  his  presence  is  necessary  to 
a  fair  trial. 


[Opinion  filed  December  7, 1892.] 

Appeal  from  the  Circuit  Court  of  Marion  County;  the 
Hon.  Benjamin  R.  Burroughs,  Judge,  presiding. 
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Messrs.  Casey  &  Dwight,  for  appellant. 
Mr.  L.  M.  Kagy,  for  appellees. 

Mr.  Jttstice  Green.  Appellees  were  loan  brokers  engaged 
in  the  business  of  negotiating  loans  of  money  for  borrowers. 
Ap})ellant  applied  to  them  to  procure  for  him  a  loan,  and 
they  agreed  to  get  $10,000  by  a  cer-tain  time  to  be  loaned 
to  him  for  five  years  at  six  per  cent  interest,  to  be  secured 
by  a  mortgage  on  920  acres  of  land  owned  by  him.  Ap- 
pellant agreed  to  borrow  that  sum,  furnish  such  security 
and  take  the  money  upon  the  terms  above  stated,  and  pay 
appellees  a  commission  of  three  per  cent  upon  Jimount 
of  the  loan  for  their  services  in  procuring  the  same.  In 
pursuance  of  this  agreement  appellees  procured  the  money 
by  the  time  menfoned  to  be  loaned  appellant  as  agreed,  and 
at  once  notified  him  of  the  fact,  but  he  failed  to  furnish  the 
security  and  take  the  money,  or  pay  them  their  commis- 
sions. After  waiting  a  long  time  appellees  demanded  the 
payment  of  their  commissions,  and  appellant  not  paying  the 
same,  they  brought  this  suit  and  recovered  a  judgment  for 
$300,  to  reverse  which  appellant  took  this  appeal. 

In  our  opinion  the  evidence  fully  established  appellant's 
liability  to  pay  appellees  the  amount  recovered.  It  is  con- 
tended, however,  that  appellees  having  failed  to  make  a 
formal  tender  of  the  money  to  appellant,  could  not  maintain 
this  suit.  Such  a  tender  in  this  case  was  not  required  to  be 
made.  When  ap])ellees  had  procured  the  sum  agreed  upon, 
and  had  it  ready  to  loan  appellant,  for  the  time,  upon  the 
terms,  and  to  be  secured  as  agreed  upon,  and  notified  appel- 
lant as  they  did,  he  was  called  upon  to  act  and  furnish  the 
security,  and  take  the  money  and  pay  the  commissions  as  he 
had  promised  to  do.  It  is  further  insisted  the  trial  court 
erred  in  den ving  the  oral  motion  for  continuance  interposed 
on  behalf  of  appellant. 

The  only  reason  given  why  the  cause  should  be  continued 
was,  that  appellant  was  absent  because  of  sickness.  This 
motion  was  made  on  January  19,  1892,  and  at  the  time  the 
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cause  was  called  for  trial.  Nothing  was  shown  in  support 
of  the  motion  except  the  testimony  of  John  M.  Whitlow  as 
follows : 

"  I  was  at  Joseph  Telford's  house  on  yesterday  and  saw 
Mr.  Telford  and  conversed  with  him.  TVhen  I  saw  him  first 
he  was  on  his  way  from  his  house  to  his  wind  mill  pump, 
and  said  ho  was  going  to  fix  the  pump,  as  the  boys  could  not 
do  it.  It  was  snowing  very  hard  at  the  time,  and  was  very 
cold  and  blustery.  He  (Telford)  told  me  to  go  on  to  the 
house  and  he  would  come  as  soon  as  he  got  the  pump  fixed. 
He  afterwards  come  to  the  house,  and  I  told  him  I  had  been 
sent  out  by  BrinkerhoflF  &  Oliver  to  com])romise  the  case 
with  him  if  I  could,  and  if  we  could  not  compromise,  to  see 
if  he  would  be  able  to  attend  the  trial,  and  if  he  was  not 
able  to  attend  the  trial,  to  arrange  for  a  continuance  of  the 
case.  We  failed  to  compromise,  and  Mr.  Telford  would  not 
agree  to  a  continuance  of  the  case,  and  would  not  agree  for 
me  to  telegraph  Brinkerhoflf  &  Oliver  not  to  come.  He  said 
he  wanted  the  matter  disposed  of;  that  if  it  was  not  too  stormy 
he  would  be  here  at  tlie  trial.  Ue  thought  he  would  come 
down  to  his  brother  James'  last  night.  That  he  was  feeling 
better  and  would  have  been  at  Farina  that  day  looking  after 
his  cattle  if  it  had  not  been  very  stormy  and  bad.  He  would 
not  agree  to  a  continuance  and  would  not  agree  that  api^el- 
lees  sliould  be  notified  not  to  come,  iloreover,  it  does  not 
ai)pear  by  said  testimony  that  appellant's  presence  was  nec- 
essary to  a  fair  trial  of  the  cause,  or  that  if  he  had  been 
])resent  ho  would  have  testified  on  his  own  behalf  to  any 
matter  of  fact  establishing  a  defense  to  the  cause  of  action. 

A  motion  for  continuance  on  account  of  the  inability  of  a 
party  to  the  suit  to  be  present  at  the  trial  must,  at  least,  be 
supported  by  some  proof  that  he  is  unable  to  attend,  and  also 
that  there  are  good  and  sufficient  reasons  why  his  presence 
is  necessary  to  a  fair  trial  of  the  cause,  otherwise  such  motion 
ought  to  be  denied.  The  court  did  not  err  in  denying  the 
motion  for  continuance  nor  in  its  rulings  touching  the  m- 
stnictions.  Affidavits  of  apj^ellant  aijd  his  attorney  and  of 
the  brother  of  appellant  were  filed  in  support  of  the  motion 
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for  a  new  trial,  but  after  a  careful  examination  thereof  we 
are  satisfied  they  furnished  no  sufficient  reasons  why  the 
verdict  ought  to  have  been  set  aside  and  the  motion  sus- 
tained. 

The  judgment  of  the  Circuit  Court  was  right  and  is 
affirmed. 


Sarah  E.  Fellows,  Administratrix,  etc., 

V. 

The  St.  Louis  Bridge  Company  et  al, 

Inatmction  to  Jury  to  Find  for  Defendant— At  Close  of  PlaintifTs 
Case— When  Proper^Effect  of  Decision  on  Former  Appeal— Practice. 

1.  The  court  is  only  justified  in  instructing'  the  jury  to  find  a  verdict 
for  the  defendant  when  the  evidence,  with  all  the  inferences  that  mav 
be  justly-  drawn  therefi'om,  is  so  insufficient  to  support  a  verdict  for 
plaintiff,  that  the  court  would  be  compelled  to  set  it  aside  if  rendered. 

2.  Views  expressed  by  this  court  on  a  former  appeal  can  not  be  con- 
sidered conclusive  upon  the  present  hearing,  when  material  evidence  is 
in  the  record  which  was  not  given  at  the  first  trial. 

[Opinion  filed  December  7,  1892.] 

In  error  to  the  City  Court  of  East  St.  Louis,  Illinois; 
the  Hon.  Benjamin  H.  Canby,  Judge,  presiding. 

Messrs.  Jesse  M.  Fbeels  and  William  P.  Launtz,  for 
plaintiff  in  error. 

Messrs.  G.  &  G.  A.  Koerner,  for  defendants  in  error. 

Mr.  Justice  Green.  In  the  trial  of  this  cause,  after  the 
evidence  on  behalf  of  plaintiff  had  been  introduced,  the  court, 
at  the  request  of  counsel  for  the  defendants,  gave  to  the  jury 
this  instruction:    "  The  court  instructs  the  jury  that  the 
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plaintiil  has  failed  to  prove  the  material  allegations  of  the 
declaration,  and  the  verdict  must  be  for  the  defendants.'' 
In  obedience  to  the  instruction  the  jury  returned  a  verdict 
for  defendants,  and  tliereuix)n  plaintiiFs  counsel,  on  her 
behalf,  entered  a  motion  for  a  new  trial,  which  motion  the 
court  overruled  and  rendered  judgment  against  plaintiff  for 
costs. 

Several  errors  are  assigned,  but  if  the  action  of  the  trial 
court  in  directing  the  jury  to  find  for  defendants  was  error,  it 
was  of  itself  error  of  such  a  character  as  to  require  us  to  reverse 
the  judgment.  Hence  we  deem  it  unnecessary  to  refer  to 
the  other  errors  assigned.  The. court  may  pro]3erly  instruct 
a  jury  to  return  a  verdict  for  the  defendant,  when  the  evi- 
dence, with  all  the  inferences  that  may  be  justly  drawn  there- 
from, is  so  insufficient  to  support  a  verdict  for  the  plaintiff 
that  the  court  will  be  compelled  to  set  it  aside.  Ambler  v. 
Whipple,  139  111.  332. 

Xor  should  a  cause  ever  be  withdrawn  from  the  jury 
unless  the  testimony  is  of  such  a  conclusive  character  as  to 
compel  tlie  court,  in  the  exercise  of  a  sound  judicial  discre- 
tion, to  set  aside  a  verdict  returned  in  opposition  to  it.  L 
S.  &  M.  S.  Ey.  Co.  V.  Johnson,  135  111.  041 ;  J.  A.  &  X. 
Ry.  Co.  V.  Velie,  29  X.  E.  Rep.  707.  Applying  the  rule 
announced  in  the  cases  cited  to  the  evidence  as  we  find  it  to 
be  in  this  record,  leads  us  to  the  conclusion  that  the  court 
erred  in  giving  the  jury  the  instruction  complained  of. 
There  was  evidence,  uncontradicted,  tending  to  prove  the 
negligence  charged,  and  which  the  plaintiflf  was  entitled  to 
have  considered  by  the  jury.  Counsel  for  appellees  in  their 
printed  brief  have  referred  to  the  opinion  filed  in  this  cause 
and  appearing  in  39  111.  App.  456,  as  decisive  of  the  case 
now  presented,  and  insist  if  the  views  therein  expressed  are 
adhered  to  by  this  court,  an  affirmance  of  the  judgment  must 
result.  It  is  sufficient,  in  reply  to  this  suggestion,  to  say, 
in  this  record  much  additional  evidence  appears  on  behalf 
of  plaintiff,  not  appearing  in  the  former  record,  to  support 
the  charge  that  the  track  was  not  safely  and  properly  con- 
structed, and  defendants  at  the  last  trial  introduced  no  evi" 
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dence  on  their  behalf.  The  two  records  differ  in  material 
respects  and  the  question  now  decided  was  not  presented 
before. 

The  judgment  is  reversed  and  the  cause  remanded. 

Keversed  and  remanded. 


as    591' 
80    160' 


East  St.  Louis  Gas  Light  and  Coke  Company,  for 

USE  OF  William  D.Griswold, 

V. 

The  City  of  East  St.  Louis. 

Municipal  Corporations — Constitutional  Limitation  on  Power  to 
Incur  Indebtedness — Evidence — Instructions. 

1.  In  an  action  against  a  city  upon  certain  certificates  of  indebtedness 
issued  by  the  defendant  to  a  gas  company  In  settlement  for  pas  used  by 
the  city,  where  the  defense  was  that  the  debt  was  incurred  contrary  to  the 
constitutional  provision  forbidding  municipalities  to  incur  debts  in  ex-  . 
cess  of  five  per  cent  of  the  value  of  the  taxable  property  within  the 
limits  of  the  municipality,  this  court  holds  that  tlie  debt  sued  on  was  in- 
curred at  the  time  when  the  gas  was  used,  and  that  the  indebtedness  of 
the  city  at  the  time  the  contract  between  the  city  and  the  company  was 
made,  was  immaterial. 

2.  Although  two  of  the  certificates  sued  on  did  not  specifically  state 
when  the  indebtedness  represented  by  them  was  incuiTed,  yet  the  court 
holds  that  that  time  is  made  sufficiently  certain  by  a  consideration  of  the 
certificates  in  question  in  connection  ^  it  i  other  evidence  in  the  case.       ^ 

3.  The  evidence  offered  to  prove  the  amount  of  the  indebtedness  of 
the  city,  held  to  have  been  properly  admitted  on  the  authority  of  Norton 
V,  East  St  Louis,  36  111.  App.  172. 

4.  A  certificate  of  the  city  clerk  introduced  to  show  the  amount  of 
the  taxable  property  within  the  city  at  the  time  in  question,  held  to  have 
been  in  the  usual  form  and  sufiicient  in  substance  for  the  purpose. 

5.  The  omission  to  state  in  the  certificate  that  the  clerk  was  the 
legal  keeper  of  the  records  was  immaterial,  as  the  statute,  of  which  the 
court  takes  judicial  notice,  makes  him  such. 

[Opinion  filed  December  7,  1892.] 

In  ERROR  to  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Benjamin  E.  Burroughs,  Judge,  presiding. 
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This  action  in  assumpsit  was  bronght  May  31, 18S7,  by 
appellant  for  the  use  of  Griswold  to  recover  a  judgment 
against  appellee  upon  seven  instruments,  described  in  the 
declaration  as  follows : 

Certificate  Xo.  301.  For  Voucher  Xo.  38. 

Office  of  fhe  City  Clerk,  7  July,  1877. 
City  op  East  St.  Locis,  Illinois: 

This  certifies  that  since  December  1,  1876,  there  is  due 
from  the  city  of  East  St.  Louis,  Illinois,  to  the  East  St. 
Louis  Gas  Light  &  Coke  Company,  or  order,  the  sum  of 
eighteen  hundred  and  seventj"-six  and  36-100  dollars,  for  gas 
furnished  to  street  lamps  during  November,  1876,  under  con- 
tract of  October  3,  1874.  Payable  out  of  the  special  appro- 
priation for  public  lamps  of  the  general  tax  levy  for  A.  D. 
1876,  certified  to  the  county  clerk  on  the  Sth  of  August, 
A.  D.  1876,  under  ordinance  Xo.  303,  approved  and  in  force 
on  that  day  according  to  law,  with  interest  at  the  rate 
of  six  per  cent  when  due  until  1st  June,  A.  D.  1877,  or 
until  sooner  paid. 

Provided:  That  this  certificate  for  principal  sura  and 
accrued  interest  shall  at  any  time  be  receivable  for  any 
license,  rent,  fine  or  penalty  due  the  city.  Amount  of 
sjiecial  appropriation  from  which  this  is  payable,  $10,666. 
Total  of  such  certificates,  including  this,  with  int-erest  esti- 
mated to  1st  June,  1877,  now  issued,  $4,687.62. 

The  City  of  East  St.  Louis, 

By  John  Bowman,  Mayor. 
Maurice  F.  Tissier,  Acting  City  Clerk. 

Certificate  No.  302.  For  Voucher  No.  39. 

Office  of  the  City  Clerk,  7  July,  1877. 
CrrY  OF  East  St.  Louis,  Illinois  : 

This  certifies  that  since  January  1,  1877,  there  is  due  from 
the  city  of  East  St.  Louis,  Illinois,  to  the  East  St.  Louis  Gas 
Light  and  Coke  Company,  or  order,  the  sum  of  nine  hundred 
and  76-100  dollars,  for  gas  furnished  to  street  lamps  during 
December,  1S76,  under  contract  of  3  October,  1874.  Pay- 
able out  of  the  special  appropriation  for  public  lamps  of  the 
general  tax  levy  for  A.  D,  1876,  certified  to  the  county 
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clerk  on  the  8th  of  August,  A.  D.  1876,  under  ordinance 
No.  303,  approved  and  in  force  on  that  day,  according  to 
law,  with  interest  at  the  rate  of  six  per  cent  when  due  until 
1st  June,  A.  D.  1877,  or  until  sooner  paid. 

Provided:  That  this  certificate,  for  principal  sum  and 
"accrued  interest,  shall  at  any  time  be  receivable  for"  any 
license,  rent,  fine  or  penalty  due  the  city. 

Amount  of  special  appropriation  from  which  this  is 
payable,  $10,666.  Total  of  such  certificates,  including  this, 
with  interest  estimated  to  1st  June,  1877,  now  issued, 
$5,536. 

The  City  of  East  St.  Louis, 
By  John  B.  Bowman,  Mayor. 
Maurice  F,  Tissier,  Acting  City  Clerk. 

Certificate  No.  303.  For  Voucher  No.  40. 

Office  of  the  City  Clerk,  7  July,  1877. 
Crrr  of  East  St.  Louis,  Illinois: 

This  certifies  that  since  February  1st,  1877,  there  is  due 
from  the  city  of  East  St.  Louis,  Illinois,  to  the  East  St. 
Louis  Gas  Light  and  Coke  Company,  or  order,  the  sum  of 
nine  hundred  and  five  76-100  dollars,  for  gas  furnished  to 
street  lamps  during  January,  1877,  under  contract  of  3rd 
October,  1874.  Payable  out  of  the  special  appropriation 
for  public  lamps  of  the  (general  tax  levy  for  A.  D.  1876, 
certified  to  the  county  clerk  on  the  8th  of  August,  A.  D. 
1876,  under  ordinance  No.  303,  approved  and  in  force  on 
that  day  according  to  law,  with  interest  at  six  per  cent 
when  due  until  1st  June,  A.  D.  1877,  or  until  sooner  paid. 
Provided:  That  this  certificate  for  principal  sum  and  accrued 
interest,  shall  at  any  time  be  receivable  for  any  license,  rent, 
fine  or  penalty  due  the  city.  Amount  of  special  appropria- 
tion from  which  this  is  payable,  $10,666.  Total  of  such 
certificates,  including  this,  with  interest  estimated  to  1st 
June,  1877,  now  issued,  $6,459.88." 

The  City  of  East  St.  Louis, 
By  John  B.  Bowlnan,  Mayor. 
Maurice  F.  Tissier,  Acting  City  Clerk. 

You  XLVaS 
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Certificate  Xo.  304.  For  Youcher  No.  -il. 

Office  of  the  City  Clerk,  7  July  1877. 
City  of  East  St.  Louis,  Illixols  : 

This  certifies  that  since  March  1st,  1877,  there  is  due  from 
the  city  of  East  St.  Louis,  Illinois,  tp  the  East  St.  Louis  Gas 
Light  and  Coke  Company,  or  order,  the  sum  of  eight  hun- 
dred and  eighteen  10-100  dollars,  for  gas  furnished  to  street 
lamps  during  February,  1877,  under  contract  of  3  Octo- 
ber, 1874.  Payable  out  of  special  appropriation  for  public 
lamps  of  the  general  tax.  levy  for  A.  D.  187G,  certified 
to  the  county  clerk  on  the  Sth  of  August,  A.  D.  1876.  un- 
der ordinance  No.  303,  approved  and  in  force  on  that  day, 
according  to  law,  with  interest  at  six  per  cent  when  duo 
until  1st  June,  A.  D.  1877,  or  until  sooner  paid.  Provided: 
That  this  certificate,  for  principal  sum  and  accrued  interest, 
shall  at  any  time  be  receivable  for  any  license,  rent,  fine  or 
penalty  due  the  city.  Amount  of  special  appropriation  from 
which  this  is  payable,  $10,6G6.  Total  of  such  certificates, 
including  this,  with  interest  estimated  to  1st  June,  1S77, 
now  issued,  $7,390.25. 

The  City  of  East  St.  Lons, 
By  John  B.  Bowman,  Miiyor. 
Maurice  F.  Tissier,  Acting  City  Clerk. 

Certificate  No.  305.  For  Voucher  ]S'o.  42. 

Office  of  the  City  Clerk,  7  July  1887. 
City  of  East  St.  Louis,  Illinois: 

This  certifies  that  since  April  1,  1877,  there  is  due  from 
the  city  of  East  St.  Louis,  Illinois,  to  the  East  St.  Louis  (ras 
Light  and  Coke  Company,  or  order,  the  sum  of  four  hundred 
and  thirty-eight  27-100  dollars  for  gas  furnished  to  street 
lamps  during  the  first  half  of  March,  1877,  inclusive,  un- 
der contract  of  3  Oct.,  1874.  Payable  out  of  the  special 
appropriation  for  public  lamps  of  the  general  tax  levy 
for  A.  D.  1876,  certified  to  the  countv  clerk  on  the  Stii 
of  August,  A.  D.  1876,  under  ordinance  Ko.  303,  approved 
and  in  force  on  that  day  according  to  law,  with  interest 
at  six  per  cent  when  due  until  1st  June,  A.  D.  1877,  or 
until  sooner  paid.    Provided:    That  this  certificate,  for 
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principal  sum  and  accrued  interest,  shall  at  any  time  be  re- 
ceivable for  any  license,'  rent,  fine,  or  penalty  due  the  city. 
Amount  of  special  appropriation  from  which  this  is  pay- 
able, $10,666.  Total  of  such  certificates,  including  this, 
^vith  interest,  estimated  to  1st  June,   1877,  now  issued, 

$7,732.90. 

The  City  of  East  St.  Loris, 

By  John  B.  Bowman,  Mayor. 

Maurice  Tissier,  Acting  City  Clerk. 

Certificate  JSTo.  258.  For  Voucher  No.  393. 

Office  of  City  Clerk,  November  24,  1876. 
City  of  East  St.  Louis,  Illinois  : 

This  certifies  that  since  November  23,  1876,  there  is  due 
from  the  city  of  East  St.  Louis,  Illinois,  to  East  St.  Louis 
Gas  Light  and  Coke  Company,  or  order,  the  sum  of  nine 
hundred  and  five  47-100  dollars.  Payable  out  of  the  sj^e- 
cial  appropriation  for  public  lamps,  of  the  general  tax 
levy  for  A.  D.  1876,  certified  to  the  county  clerk  on  the 
8th  of  August,  A.  D.  1876,  under  ordinance  No.  303,  ap- 
proved and  in  force  on  that  day,  according  to  law,  with 
interest  at  the  rate  of  six  per  cent  when  due  until  1st  June, 
1877,  or  until  sooner  paid.  Provided :  That  this  certificate 
for  principal  sum  and  accrued  interest  shall  at  any  time  be 
receivable  for  any  license,  rent,  fine,  or  penalty  due  the  city. 
Amount  of  special  appropriation  from  which  this  is  payable, 
$10,666.  Total  of  such  certificates,  incuding  this,  with 
interest  estimated  to  1st  June,  1877,  now  issued,  $3,704.97. 

City  of.  East  St.  Louis, 

Bv  Samuel  S.  Hoke,  Mayor. 
William  O'Neill,  City  Clerk. 

Certificate  No.  257.  For  Voucher  No.  302. 

Oftice  of  the  City  Clerk,  November  24,  1876. 
Cfty  of  East  St.  Louis,  Illinois  : 

This  certifies  that  since  November  23, 1876,  there  is  due 
from  the  city  of  East  St.  Louis,  Illinois,  to  East  St.  Louis 
Gas  Light  and  Coke  Company,  or  order,  the  sum  of  eight 
hundred  and  seventy-six  dollars.  Payable  out  of  special  ap- 
propriation for  public  lamps,  of  the  general  tax  levy  for  A.  D. 
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1876,  certified  to  the  county  clerk  on  the  8th  of  August, 
A.  D.  lS7t),  under  ordinance  No.  SOB,  approved  and  in 
force  on  that  day,  according  to  law,  with  interest  at  the 
rate  of  six  per  cent  when  due  until  1st  June,  A.  D.  1877,  or 
until  sooner  paid.  Provided :  That  this  certificate,  for  prin- 
cipal sum  and  accrued  interest,  shall  at  any  time  be  receiv- 
able for  any  license,  rent,  fine  or  penalty  due  the  city. 
Amount  of  special  appropriation  from  which  this  is  payable, 
$10,066.  Total  of  such  certificates,  inchiding  tliis,  with  in- 
terest estimated  to  1st  June,  1877,  now  issued,  §2,771.13. 

The  City  op  East  St.  Loris, 

By  Samuel  S.  Hoke,  Mayor. 
William  O'Xeill,  City  Clerk. 

Defendant  below  pleaded  the  general  issue,  ten  years 
limitation,  and  a  special  plea  averring  that  defendant  was  a 
municipal  corporation  incorporated  under  the  laws  of  llh- 
nois,  and  as  such,  contracted  the  supposed  indebtedness  in 
excess  of  the  constitutional  limit  of  five  |)er  centum  on  the 
value  of  the  taxable  property  situated  within  the  jurisdic- 
tion of  said  city,  as  ascertained  by  the  last  assessment  of  the 
State  and  county  taxes,  for  the  year  previous  to  the  incur- 
ring of  said  supposed  indebtedness.  Issue  was  joined  on  all 
these  pleas,  and  the  trial  resulted  in  a  verdict  and  judgment 
for  the  defendant.  This  judgment  we  are  asked  to  reverse, 
and  the  errors  assigned  are  that  the  court  erred  in  refusing 
proper  evidence  offered  by  the  plaintiff^,  in  admitting  im- 
proper evidence  on  behalf  of  defendant,  in  giving  improper 
instructions  to  the  jury  on  behalf  of  the  defendant,  and  in 
not  granting  a  new  trial. 

Messrs.  "W.  C.  Kueffner  and  Dill  &  Schaefer,  for  plaint- 
iff in  error. 

Mr.  F.  G.  CocKRELL,  for  defendant  in  error. 

Mr.  Justice  Green.  The  constitutional  inhibition  relied 
on  to  defeat  the  recovery  for  the  indebtedness  claimed  by 
plaiDtiff  in  error,  is  Section  12  of  Art.  IX  of  the  Constitu- 
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tion,  which  declares,  "  That  no  county,  city,  township,  school 
district,  or  other  municipal  corporation  shall  be  allowed  to 
become  indebted  in  any  manner,  or  for  any  purpose,  to  an 
amount,  including  existing  indebtedness,  in  the  aggregate 
exceeding  five  per  centum  on  the  value  of  the  taxable  prop- 
erty therein,  to  be  ascertained  by  the  last  assessment  for 
State  and  county  taxes,  previous  to  the  incurring  of  such 
indebtedness." 

On  behalf  of  plaintiff  in  error  it  is  insisted  the  evidence 
does  not  show  that  the  citv  of  East  St.  Louis  was  indebted 
bevond  the  constitutional  limitation,  at  the  time  the  indebt- 
edness  claimed  was  incurred;  that  the  city  failed  to  prove 
what  the  amount  of  its  indebtedness  was  at  any  time;  that 
the  five  certificates  dated  July  7,  1877,  recite  on  their  face 
that  the  liability  represented  by  each  was  incurred  under 
a  contract  of  Octobar  3,  1874,  and  it  is  not  pretended  the 
city  was  then  indebted  beyond  the  limit  fixed  by  the  con- 
stitution; that  the  remaining  two  certificates  sued  u]X)n, 
dated  November  24:,  1876,  do  not  specify  when  the  indebt- 
edneJis  represented  by  them  was  incurred,  but  merely  show 
the  indebtedness  became  due  on  November  24,  1876,  and 
the  constitutional  limitation  applies  only  to  the  time  when 
the  indel)tedness  was  incurred,  and  does  not  apply  to  the 
time  when  it  became  due.  It  is  further  contended  the  evi- 
dence introduced  to  prove  the  amount  of  the  taxable  prop- 
erty in  the  city  during  the  years  from  1874  to  188^),  inclusive, 
and  to  prove  the  amount  of  the  city  indebtedness  during 
1876  and  1877,  was  incompetent  and  was  imj)roperly  ad- 
mitted, and  furthermore  that  the  certificate  of  the  count v 
clerk  so  admitted  to  prove  the  amount  of  taxable  property, 
does  not  mention  property  taxable  within  the  city,  but  only 
property  within  the  city.  Hence  it  furnishes  no  evidence 
of  the  value  of  the  taxable  property  therein,  and  that  value, 
absolutely  essential  to  the  maintenance  of  the  si)ecial  plea, 
was  not  proven.  It  is  also  contended  the  court  erred  in  giv- 
ing the  following  instruction  for  .defendant,  because  there 
was  no  evidence  to  base  it  on : 

The  court  instructs  the  jury  that  "  if  you  believe  from  the 
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evidence  that  the  city  of  East  St.  Louis,  in  1876  and  1S77, 
and  during  each  of  said  years,  was  indebted  to  an  amount 
equal  to  or  gi'eater  than  five  per  cent  of  the  value  of  the 
taxable  property  within  the  limits  of  said  city  according  to 
the  assessed  value  thereof  of  the  previous  year,  and  eiich  of 
said  years,  and  that  said  city  was  so  indebted  at  the  tune 
the  said  supposed  indebtedness  accrued  for  lighting  lamps  as 
alleged  in  the  declaration,  and  at  the  time  the  said  supposed 
certificates  mentioned  in  said  declaration  were  issued,  then 
and  in  that  case,  the  verdict  of  the  jury  should  be  for  the 
defendant."  The  declaration  in  this  case  sets  up  in  the  first 
and  second  counts  thereof,  the  seven  certificates  mentioned  in 
the  statement;  five  of  them  in  the  first  and  two  in  the  second 
count.  The  several  amounts  sjHicified  in  said  instruments, 
according  to  the  tenor  and  effect  thereof,  comprise  the  entire 
indebtedness  which  it  is  averred  defendant  was  liable  to  pay 
and  promised  to  pay,  and  for  which  judgment  was  asked. 
Ko  proof  of  any  other  indebtedness  was  offered  or  intro- 
duced. The  contract  of  October  3,  1874,  w^as  not  sued  upon 
or  offered  in  evidence,  and  the  alleged  liability  did  not  arise 
under  that  contract.  Ilence  it  is  not  material  in  this  case 
whether  or  not  the  city  was  indebted  beyond  the  constitu- 
tional limit  on  October  3,  187-1,  and  the  contention  of  plaint- 
iff in  error,  that  the  defense  set  up  in  the  third  plea  is 
defeated  because  of  the  failure  to  prove  the  city  was  so 
indebted  at  that  date,  is  not  tenable. 

The  seven  instruments  sued  on  were  not  warrants  drawn 
upon  the  city  treasurer,  delivered  to  and  accepted  by 
plaintiff  in  full  payment  for  gas  furnished  by  it,  but  were 
evidences  of  indebtedness  which  the  city  thereby  acknowl- 
edged it  had  incurred;  and  if  at  the  time  this  debt  was 
incurred,  the  city  indebtedness,  in  addition  to  such  debt,  ex- 
ceeded five  per  centum  upon  the  value  of  the  taxable  proi)erty 
in  the  city,  no  recovery  could  be  had.  City  of  Quincy  v. 
Prince,  21  N.  E.  Eep.  768;  City  of  E.  SI.  ^  Louis  v.  E.  St 
Louis  Gas  Light  &  Coke  Co.,  19  111.  App.  44;  Same  v. 
Flannigen,  36  111.  App.  50;  Norton  v.  City  of  E.  St 
Louis,  36  111.  App.  171;  City  of  E.  St.  Louis  v.  Flannigan,  2 
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111.  App.  449.  The  defendant,  therefore,  by  its  third  plea 
assumed  the  burden  of  proving  that  the  debt  evidenced  by 
the  certificates  sued  upon,  was  unlawfully  incurred  and  with- 
in the  inhibition  of  the  constitutional  provision  before 
quoted. 

We  are  of  opinion  such  defense  was  sustained  by  the 
proof.  The  five  certificates  described  in  the  first  count  of 
the  declaration,  on  their  face  show  the  consideration  to  be 
gas  furnished  the  city  in  the  several  months  of  November 
and  December,  1876,  and  January,  February  and  March, 
1877.  At  these  dates,  then,  the  debt  was  incurred  which  by 
the  terms  of  the  certificates  is  due,  and  for  the  recovery  of 
Avhich  this  suit  was  brought.  The  two  certificates  described 
in  the  second  count  were  earlier  in  date  than  those  men- 
tioned in  the  first  count,  and  no  expressed  consideration 
for  the  debt  appears  on  the  face  of  either,  nor  is  the  thing 
furnished  or  service  rendered  specifically  stated,  as  in  the 
other  five  certificates;  and  because  of  such  omission  it  is 
insisted  on  behalf  of  plaintiff  that  the  time  when  the  debt 
was  incurred^  for  which  said  two  certificates  were  given,  does 
not  appear,  but  the  time  only  when  such  debt  became  due 
is  shown;  and  as  the  constitutional  limitation  can, apply 
only  to  the  time  when  the  debt  was  incurred,  evidence  was 
not  furnished  to  show  that  the  debt  mentioned  in  the  two 
certificates  was  inhibited. 

In  our  judgment,  if  the  two  certificates  are  examined  in 
connection  with  the  other  five,  enough  appears  to  warrant 
the  jury  in  finding  they  were  given  for  gas  furnished  in  the 
months  of  September  and  October,  1870. 

In  each  the  debt  is  certified  to  be  due  to  the  Gas  Light  & 
Coke  Co.  and  payable  out  of  the  appropriation  for  public 
lamps.  The  reasonable  inference  from  this  recital  is  that 
the  debt  was  incurred  for  gas  to  light  the  public  lamps, 
furnished  by  said  company. 

Gas  would  probably  be  an  article  manufactured  by  such  a 
company  and  used  to  light  the  public  lamps  of  the  city. 
The  time  when  it  was  so  furnished  and  the  debt  was  incurred, 
can  also  be  fixed  with  reasonable  certainty  by  a  like  examina- 
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tion  of  the  seven  certificates.  In  each  the  appropriation  out 
*  of  which  the  debt  is  ])ayable  is  one  and  the  same,  and  the 
whole  are  evidently  a  connected  series  of  certificates  given 
for  gas  furnished  monthly,  one  for  each  month  in  seven 
successive  months.  The  first  is  set  out  in  the  second  count  and 
the  last  is  for  gas  furnished  during  the  first  half  of  ilarch, 
1877,  and  is  set  out  with  four  other  certificates  in  the  first 
count  of  the  declaration.  In  the  first  ^S7i)  is  certified  to  l)e 
due,  and  the  total  amount  of  certificates,  including  it  with 
estimated  interest  to  June  1,  1877,  then  issued,  is  therein 
stated  to  be  82,771.13.  The  next  in  order  is  the  other  certifi- 
cate in  said  second  count  described,  for  §905.47,  and  the  total 
amount  of  certificates,  including  it  with  like  estimated 
interest  then  issued,  is  therein  stated  to  be  83,704.97.  Xext 
following  is  in  the  first  count  for  887G.3*]  for  gas  furnished 
during  November,  1876,  and  the  total  amount  of  certifi- 
cates, including  it  with  like  esthnated  interest  then  issued,  is 
therein  stated  to  be  81:,*'^7.<)2.  The  next  order  is  for  gas 
furnished  during  December,  1876,  is  for  8900.76,  and  the  total 
amount  of  certificates,  including  it  with  like  estimated  inter- 
est then  issued,  is  therein  stated  to  be  §5,536.  Next  following 
is  the  certificate  for  $905.76  for  gas  furnished  during  January, 
1877,  and  the  total  amount  of  certificates,  including  it  with 
like  estimated  interest  then  issued,  is  therein  stated  to  he 
86,459.88.  The  next  is  for  8S1 8. 1 0  for  gas  furnished  during 
February,  1877,  and  the  total  amount  of  certificates,  includ- 
ing it  with  like  estimated  interest  then  issued,  is  stated 
therein  to  be  87,390.25.  The  last  certificate  is  for  $438.27 
for  gas  furnished  during  the  first  half  of  March,  1877,  and 
the  total  amount  of  certificates,  including  it  with  estimated 
interest,  then  issued,  is  stateil  therein  to  be  87,732.90. 

It  thus  api>ears  to  us  there  was  for  seven  months  a  uni- 
fonn  successive  monthly  increase  in  the  total  amount  of 
certificates  issued,  and  this  increase  was  made  by  adding  the 
amount  allowed  for  gas  furnished  each  month  and  estimated 
interest  to  the  total  amount  issued  before  that  time.  More- 
over, the  appropriation  out  of  which  each  of  the  seven  cer- 
tificates was  payable,  was  not  made  until  August  8,  167u. 
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We  therefore  are  of  opinion  that  the  jury  were  justified  in 
finding  from  all  the  evidence,  that  the  seveil  months  men- 
tioned were  seven  consecutive  months,  including  September 
and  October,  1876,  and  that  the  certificate  for  $876,  set  out 
in  said  second  count,  was  issued  for  an  indebtedness  incurred 
by  the  city  for  gas  furnished  it  during  said  month  of  Sep- 
tember, and  that  the  other  certificate  set  out  in  second  count 
for  $905.47,  was  issued  for  an  indebtedness  incurred  by  the 
city  for  gas  furnished  it  during  said  month  of  October,  and 
that  the  remaining  five  certificates  were  issued  for  an  in- 
debtedness incurred  by  the  city  for  gas  furnished  it  during 
the  months  of  November  and  December,  1876,  and  January, 
February  and  the  first  half  of  March,  1877. 

The  next  questions  to  be  determined  are,  does  the  evi- 
dence show  that  at  the  time  the  city  incurred  this  indebt- 
edness it  became  thereby  indebted,  including  its  existing 
indebtedness,  to  an  amount  exceeding  five  per  centum  on 
the  value  of  the  taxable  property  therein,  and  was  the  evi- 
dence introduced  for  that  purpose  properly  admitted  ?  If 
the  evidence  was  properly  admitted  which  defendant  intro- 
duced to  prove  the  amount  of  the  city's  existing  indebted- 
ness and  the  value  of  the  taxable  property  therein  during 
the  months  we  find  the  debt  sued  for  was  incurred,  it 
proved  that  during  the  entire  period  the  indebtedness  of 
the  city,  excluding  the  amount  of  the  debt  sued  for,  ex- 
ceeded five  per  centum  on  the  taxable  property  therein, 
and  said  debt  was  incurred  in  violation  of  the  constitutional 
inhibition. 

The  testimony  of  Kirk,  the  witness  examined  on  the  trial 
below,  and  the  same  official  publication  of  the  city's  indebt- 
edness there  read  in  evidence,  were  held  by  this  court  to  be 
competent  and  admissible  to  prove  the  existing  indebted- 
ness of  the  city  in  the  case  of  Norton  v.  City  of  E.  St. 
Louis,  36  111.  App.  172,  and  we  adhere  to  that  ruling  and 
hold  it  was  not  error  to  admit  that  evidence  on  the  trial 
beloAV.  The  evidence  admitted  to  prove  the  value  of  the 
taxable  property  within  said  city  during  the  ])eriod  the  debt 
was  incurred,  was  also  admitted  for  that  purpose  in  the 
Norton  case  and  is  as  follows : 
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State  of  Illinois, 
St.  Clair  County, 


ss. 


I,  Phillip  Eliein,  connty  clerk,  with- 
in and  for  the  county  and  State  afore- 
said,  do  hereby  certify  that  the  following  table  shows 
the  equalized  value  of  all  property  Avithin  the  City  of  East 
St.  Louis  for  the  years  187-1  to  1886,  both  inclusive,  respect- 
ively, as  appears  from  the  records  in  my  office : 


Year 

Val.  Lands 

Val.  Lots 

Val.  P.  P. 

Val.  R.  E. 

Total 

DoU. 

DoU. 

DoU. 

DoU. 

Doll. 

1H74 

4,268.445 

lH7o 

5,476.219 

1S76 

1, am  055 

1.336.694 

465,691 

749,865 

4,408.305 

1H77 

i.:n8,7i>9 

1,254.707 

440,433 

126.167 

3,800.105 

1H7S 

1,279,194 

1,109.062 

381.375 

675.447 

3,445,078 

1879 

i.e28.;'>;m 

922.9(;9 

424.508 

5;J8.921 

3,109.734 

IKSO 

l,2")t.T03 

740.184 

342.971 

363,955 

2,698,813 

18S1 

1,276,186 

822,(»28 

476,023 

889,537 

2,693.719 

1HS2 

l,;U4.:{69 

1,051,180 

688,111 

459.709 

3.578.819 

1HH3 

1,418.587 

1,168,520 

572,226 

550.685 

3,704,968 

1HS4 

1,708,581 

1,08(),089 

486,265 

665,025 

3,895,800 

iss,-) 

1,485,279 

986.220 

572,910 

739,591 

3,784,^10 

188(5 

1,411,717 

975.953 

575,569 

842.280 

3,805,519 

In  witness  whereof   I  have  hereunto  set  my  hand  and 
the  seal  of  my  said  office  in  the  City  of  Belleville,  this  2Sth 
'  day  of  September,  A.  D.  1891. 

Phillip  Ehein, 

County  Clerk. 
By  T.  O.  Fleischbein,  Dpty. 

The  objections  made  to  this  evidence  are,  that  it  is  merely 
a  certificate  of  tlie  conclusions  of  the  clerk  and  not  a  copy 
of  the  records.  That  it  does  not  contain  a  statement  that 
the  clerk  is  keeper  of  the  record,  and  "  does  not  speak  at  all 
of  property  taxahle  within  the  city,  but  only  of  property 
within  the  city."  And  the  proof  not  having  been  made  of 
taxable  property,  the  defense  set  up  in  the  third  plea  is  not 
sustained.  The  certificate  is  in  the  usual  form,  and  as  we 
read  and  construe  it,  it  certifies  that  as  appearn  by  the  records 
in  the  clerk's  office  the  table  set  forth  shows  the  equalized 
value  of  all  property  within  said  city,  and  it  is  not  a  certifi- 
cate of  the  clerk's  conclusions.  The  omission  to  state  the 
clerk  is  keeper  of  said  records  is  not  material;  the  statute 
makes  him  such  and  courts  take  judicial  notice  thereof. 


FouFwTH  District — February  Term,  1892.    603 

E.  St.  L.  G.  L.  &  C.  Co.  V.  City  of  E.  St  Louis. 

■ \ 

Although  the  word  taxable  is  not  used  in  the  certificate, 
yet  the  words  "equalized  value"  indicate  the  property 
named  therein  is  all  taxable  property.  These  words,  next 
preceding,  as  they  do,  the  words  "  of  all  property,"  imply 
that  it  is  the  equalized  value  of  all  the  property  in  the  city 
liable  to  assessment,  as  finally  fixed  by  the  board  of  equal- 
ization, and  not  property  exempt  from  taxation  with  which 
said  board  has  no  concern. 

It  is  provided  in  Chap.  120,  Starr  &  Curtis'  Eev.  Stat., 
where  the  board  of  equalization  shall  have  completed  the 
equalization  of  assessments,  the  chairman  and  secretary 
shall  certify  to  the  auditor  the  rates  finally  determined  by 
said  board,  to  be  added  to  or  deducted  from  the  assessed 
valuation  of  each  class  of  property  in  the  several  counties, 
and  also  the  amounts  assessed  by  said  board;  and  it  shall  be 
the  duty  of  said  auditor  to  report  the  action  of  the  board 
to  the  several  county  clerks,  and  it  is  provided  in  Sec.  130, 
same  cha})ter:  "When  the  books  or  lists  for  the  collectors 
are  completed,  the  county  clerks  shall  make  a  complete 
statement  of  the  assessment  and  taxes  charged  on  blanks, 
and  in  conformity  to  instructions  furnished  to  him  by  the 
auditor,  and  the  clerk  shall  record  said  statement  and  for- 
ward it,  properly  certified,  to  the  auditor." 

Our  conclusion  is  that  the  clerk's  certificate  read  in  evi- 
dence is  not  obnoxious  to  the  objections  made,  and  was 
properly  admitted.  That  the  instruction  given  on  behalf 
of  defendant  had  the  evidence  to  base  it  upon;  that  the 
defense  set  up  in  the  third  plea  was  sustained  by  the  proof, 
and  the  verdict  and  judgment  for  defendant  was  right. 

The  judgment  is  alfirmed,  ^ 

Affirmed. 
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Elliott  W.  Mudge,  for  the  use  of  the  County  of 

Madison, 

V. 

Joseph  Kinkle,  and  Walter  M.  Hezel,  Curator 
OF  THE  Estate  of  said  Rinkle. 

Pleading  and  Practice — Dismissal  as  to  One  Defendant — Withdrawal 
of  General  Issue  and  Filing  of  Special  Plea — Demurrer  to  Plea — Car- 
ried Back  to  Declaration — Action  for  Support  of  Insane  Pauper — 
Parties, 

1.  Where,  by  direction  of  the  board  of  supervisors,  suit  was  com- 
menced by  apiHiUant  for  the  use  of  the  county,  against  aji  insane  pauper, 
supported  by  the  county,  and  his  curator,  a  resident  of  anotlier  State  in 
which  the  pauper  had  an  estate,  to  recover  for  the  support  of  sucli  pauper, 
and  the  curator  pleaded  the  general  issue,  and  afterward  the  suit  was  dis- 
missed against  the  pauper,  Jtcld,  that  the  curator  was  projH'rly  alloweil 
to  withdraw  his  plea  of  the  general  issue  and  file  a  special  plea:  and  that  a 
demurrer  to  the  special  plea  was  properly  carried  back  and  sustained  to 
the  declaration. 

2.  Where,  upon  the  face  of  the  declaration  it  appeared  that  a  party  was 
ma<le  plaintiff  to  whom  the  defendant  was  not  indebted  and  to  whom 
the  indebtedness  named  was  not  payable,  and  who  was  not  damaged  by 
a  failure  to  pay  tlie  same,  and  such  plaintiff  brought  the  suit  in  his  own 
name  by  the  direction  of  the  supervisors  of  the  county,  to  which  county 
the  indebtedne «  was  alleged  to  be  due,  Jield^  that  the  di  c.aration  was 
obnoxious  to  a  general  demurrer. 

3.  Whether  or  not  a  plea  is  to  be  considered  a  plea  in  abatement  or  a 
plea  in  bar,  is  determined  by  its  opening  and  its  conclusion. 

[Opinion  filed  December  7, 1802.] 

Appeal  from  the  Circuit  Court  of  Madison  County ;  the 
Hon.  Benjamin  II.  Burroughs,  Judge,  presiding. 

Mr.  Cyrus  L.  Cook,  for  appellant. 

The  court  erred  in  ciirrying  the  demurrer  to  the  special 
plea  back  to  the  dechiration.  The  court,  of  course,  in  doing 
so  regarded  the  si)ecial  plea  as  bad.  Then,  it  being  a  plea 
in  abatement,  the  judgment  should  have  been  that  of  re- 
sjjondcat  oudcr.     "Where  the  plaintiff   demurs   to  a  plea 
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in  a,bateinent  and  the  court  decides  against  the  plea,  the 
court  will  give  judgment  of  respondeat  ouster  without  regard 
to  any  defects  in  the  declaration.  Stephen's  Pleadings,  144; 
Chitty  on  Pleadings,  405;  Gould's  Pleadings,  277.  The  rea- 
son is  obvious. 

In  Mobley  v.  Eyan,  14  111.  51,  the  court,  sustaining  this 
rule  says,  that  "  unlike  other  pleas,  a  plea  in  abatement  does  * 
not  profess  to  answer  the  declaration  or  defeat  the  cause  of 
action.  It  goes  only  to  the  writ.  It  would  be  inconsistent 
wath  all  sound  rules  of  pleading  to  carry  a  demurrer  to  one 
pleading  back  to  another  to  which  it  did  not  profess  to  be 
an  answer,  and  with  which  it  had  no  connection."  Brad- 
shaw  v.  Morehouse,  1  Gilm.  396;  Delahay  v.  Clement,  3  Scam. 
201. 

Further,  in  this  case  the  special  plea  is  in  reality  an  addi- 
tional plea  to  the  general  issue,  although  leave,  it  is  true, 
had  been  given  to  withdraw  the  general  issue  after  plaintiif 
joined  therein.  It  begins,  "  and  for  further  plea  in  this 
behalf,"  etc.  If  it  is  to  be  regarded  as  it  reads,  as  a  further 
plea  in  addition  to  the  general  issue,  then  the  demurrer 
could  not  be  carried  back  to  the  declaration,  even  were  it 
a  plea  in  abatement.  Wear  v.  Jacksonville  &  Savannah 
Eailroad  Company,  24  111.  593;  Wilson,  for  use,  etc.,  v. 
Myrich,  20  111.  35. 

The  defendant's  plea  in  its  language  recognizes  the  gen- 
eral issue  as  being  in  and  on  file — not  withdrawn.  It  is  ap- 
plicable to  the  w^hole  declaration.  A  plea  filed  and  issue 
formed  to  any  precedent  portion  of  the  pleadings,  is  a  waiver 
of  all  rights  to  demur  to  it  unless  the  plea  §liall  be  first, 
withdrawn.  Wear  v.  Jacksonville  &  Savannah  R.  E.  Co., 
24  111.  594;  Norris  v.  M.  Nat.  Bk.,  30  111.  App.  54. 

Defendant  asked  leave  to  withdraw  his  general  issue, 
which  was  granted,  and  the  record  reads  in  the  final  order 
that  same  had  been  withdrawn;  but  the  record  is  in  that 
respect  inconsistent  with  the  plea,  which  expressly  recog- 
nizes the  fact  of  its  being  still  in  existence,  and  we  were  cer- 
tainly at  liberty  to  so  regard  it,  judged  by  the  strict  rules 
applicable  to  such  unsavory  pleas. 
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Could  we  regard  it  otherwise  ?  So  there  are  two  fatal 
objections  to  the  court's  ruling.  The  dechiration  contains 
also  the  common  counts.  The  demurrer  can  not  be  made 
general  as  to  tlie  different  counts  of  the  declaration  even  if 
it  could  be  carried  back  to  the  declaration,  which  can  not  be 
done. 

^  The  plea  in  abatement  to  the  jurisdiction  is  clearly  bad. 
It  is  a  rule  of  pleadini:^  that  a  plea  to  the  jurisdiction  of  the 
court  must  aver  facts  showing  the  absence  of  jurisdiction 
and  must  be  certain  in  ever}'  particular.  It  will  be  bad  on 
demurrer  if  uncertain  in  any  particular,  or  if  the  facts 
averred  mi^cht  be  admitted  to  be  true  and  the  court  still  bv 
reasonable  intendment  have  jurisdiction. 

The  defendant  must  by  his  plea  show  that  the  court  had 
no  jurisdiction  in  any  event.  Diblee  et  al.  v.  Davison,  25  111. 
405;  Parsons  v.  Case,  45  111.  296;  Nixon,  Ellison  <fe  Co.  v.  S. 
W.  Ins.  Co.,  4T  111.  444;  Feasler  v.  Schriever,  08  111.  323. 

In  the  case  last  cited  the  court  sav:  "  The  court  can  not 
hold  too  strict  a  hand  over  these  sort  of  pleadings,  which  are 
calculated  to  defeat  the  justice  of  the  case.  If  there  be  the 
least  inaccuracy  they  can  not  be  supported/'  Theymust 
also  be  filed  at  the  earliest  opportunity  and  before  taking 
any  other  step  in  the  case.  Union  Xat'l  Bk.  of  Chicago  v. 
Natl  Bk.,  90  111.  50;  Ilolloway  v.  Freeman,  22  111.  197;  Xor- 
ris  V.  M.  Xat.  Bk.,  30  111.  App.  55. 

If  the  plea  is  to  the  jurisdiction  of  the  court  it  mnst 
exclude  by  its  teiTns  every  intendment  to  the  contrary. 
Humphrey  v.  Phillips,  57  111.  125. 

The  declaration  is  good  in  all  its  counts,  although  that  is 
not  a  question  (as  we  have  shown)  in  tliis  case.  Under  the 
pleadings  we  are  precluded  from  considering  that.  The 
demurrer  can  not  reach  it.  A  curator  is  a  conservator  or 
guardian  of  the  estate  of  one  under  disability.  Either  temi 
may  be  used  appropriately.  Bouviers  La%\^  Diet.,  Vol.  1, 
page  415. 

As  to  whether  the  defendant  is  liable,  is  simply  a  matter 
of  evidence  under  the  laws  governing  him  in  his  duties  as 
such  guardian  of  his  ward's  estate. 
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Messrs.  Hadley  &  Burton  and  John  G.  Irwin,  for  ai> 
pellee. 

The  position  of  appellant  that  the  demurrer  should  not 
have  been  carried  back  to  the  declaration,  though  the  plea 
was  a  plea  in  bar,  because  the  general  issue  has  been  filed,  is 
not  tenable,  because  the  ereneral  i^sue  had  been  withdrawn 
when  the  special  plea  was  filed. 

In  Wear  v.  Jacksonville  &  Savannah  E.  E.  Co.,  24  111. 
593,  the  court  says :  "  When  a  plea  is  filed  and  an  issue  is 
formed  to  any  precedent  portion  of  the  pleadings,  it  waives 
all  right  to  demur  to  it,  unless  the  plea  shall  be  first  with- 
drawn;" thus  recognizing  the  right  of  the  defendant  to  with- 
draw the  general  issue,  and  to  take  advantage  of  any  de- 
murrer that  might  be  filed  to  a  special  plea  by  carrying  it 
back  to  the  declaration. 

The  other  contention,  that  because  the  special  plea  con- 
tains the  words  "  and  for  further  plea  in  this  behalf,"  there- 
fore the  general  issue  must  be  regarded  as  still  in  it,  although 
it  had  previously  been  withdrawn,  is  certainly  not  serious. 
Counsel  is  somewhat  noted  for  his  wit  and  humor,  and  we 
are  led  to  believe  that  he  has  injected  this  into  his  brief 
to  relieve  the  dryness  of  a  discussion  of  the  principles  of 
common  law  pleading.  Those  words  are  surplusage  only, 
and  have  no  effect  whatever  in  the  pleading.  Under  no 
circumstances  could  they  be  held  to  have  the  effect  of  reviv- 
ing a  plea  that  had  been  withdrawn. 

"  That  a  demurrer  to  a  plea  should  be  carried  back  and 
sustained  to  a  defective  declaration  there  can  be  no  doubt. 
A  party  should  not  demur  unless  he  be  certain  that  his  own 
previous  pleading  is  substantially  correct,  for  it  is  an  estab- 
lished rule  that  upon  the  argument  of  a  demurrer  the  court 
will,  notwithstanding  the  defect  of  the  pleading  demurred 
to,  give  judgment  against  the  party  whose  pleading  was 
first  defective  in  substance,  as,  if  the  plea  which  is  demurred 
to  be  bad,  the  defendant  may  avail  himself  of  a  substantial 
defect  in  the  declaration."     1  Chitty,  Sec.  668. 

Has  the  plaintiff  stated  a  good  cause  of  action  in  his 
declaration  ?    As  before  remarked,  this  is  now  a  suit  against 
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Ilezel  alone,  as  curator  of  Rinkle.  The  insane  person  hav- 
ing been  dismissed  is  no  longer  a  party  to  the  suit.  The 
declaration,  in  all  its  counts,  is  against  Hezel  as  curator^ 
not  in  his  individual  capacity. 

If  any  one  count  of  the  declaration  is  bad  all  are  bad, 
because  they  are  all  framed  upon  the  idea  that  the  defend- 
ant/Ilezel,  in  his  representative  capacity,  owes  the  plaintiflF. 
The  question  raised  by  the  demurrer  then,  is  this :  May  a 
suit  be  maintained  against  the  curator  or  conservator  of  an 
insane  person  alone  without  joining  the  non  compos? 

"An  insane  person  may  be  sued,  and  jurisdiction  over 
hira  acquired  by  the  like  process  as  if  he  were  of  sound  mind. 
Hut  when  it  is  made  to  appear  to  the  court  that  a  party  to 
the  suit  is  insane,  it  is  the  duty  of  the  court  t5  appoint  a 
guardian  ad  litem  for  him,  or  to  have  the  committee  or  con- 
servator made  a  party.  But  the  failure  to  do  so  does  not 
affect  the  jurisdiction  of  the  court,  but  only  the  regularity 
of  the  proceeding.  On  this  principle  it  is  held  by  all  courts 
that  a  judgment  against  a  person  who  was  non  compos 
mentis  at  the  time  of  its  rendition,  though  without  joining 
his  legal  guardian,  is  binding  and  conclusive  upon  hira,  is  not 
to  be  impeached  in  any  collateral  action,  and  stands  as  a  valid 
judgment  until  annulled  or  reversed  in  some  direct  proceed- 
ing for  that  purpose.  There  are  some  cases  which  hold 
that  such  a  judgment  is  not  even  voidable,  and  that  no  relief 
can  be  had  against  it  excei)t  by  an  application  to  chancery 
for  an  injunction  against  its  enforcement.  And  a  court  of 
equity  would,  in  such  a  case,  inquire  into  the  merits  of  the 
judgment,  and  would  not  enjoin  it  on  account  of  the 
defendant's  lunacy,  but  only  because  its  execution  should 
appear  to  be  against  conscience,  and  inequitable."  Black 
on  Judgments,  Vol.  1,  §  205;  Maloney  v.  Dewey,  127  Ills. 
395;  Freeman  on  Judgments,  Sec.  152. 

From  the  point  of  view  above  presented,  it  is  obvious  that 
a  judgment  against  Einkle  would  bind  him,  and  would  be 
entitled  to  full  faith  and  credit  in  the  courts  of  Missouri. 
A  further  very  i)lain  implication  is  that  where  the  conser- 
vator is  a  party,  his  relation  is  that  of  a  guardian  ad  litem, 
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or  of  a  guardian  in  a  suit /against  a  minor.  The  provision 
in  the  act  of  1845  for  execution  against  the  estate  of  the  nan 
compos  in  his  hands  having  been  repealed,  and  no  provision 
being  made  for  suing  him  as  conservator,  the  common  law 
controls,  and  the  judgment  would  be  the  ordinary  judgment 
he  bonis  jproprit^. 

There  is  nothing  in  the  statute  making  the  conservator 
Jiable  to  a  common  law  action.  By  Sec.  11  he  is  authorized 
to  sue,  but  is  not  liable  to  be  sued.  Sec.  13  requires  him 
to  appear  for  and  represent  his  ward  in  all  suits  and  pro- 
ceedings, unless  another  person  is  appointed  for  that  pur- 
pose, as  conservator  or  next  friend;  but  this  is  not  saying 
that  judgment  may  be  rendered  against  him,  any  more  than 
a  judgment  may  be  rendered  against  a  guardian  ad  litem 
who  appears  for  and  represents  a  minor  or  no7i  compos  by 
appointment  of  court.  His  relation  is  the  same  as  that  of  a 
guardian  or  next  friend  when  required  to  apj)ear.  One  acts 
precisely  in  the  same  capacity  as  the  other,  by  the  very 
terms  of  the  act.  In  a  court  of  chancery  he  is  a  necessary 
party,  but  in  equity  a  decree  operates  very  differently  from 
a  judgment  at  law.  It  is  enforced  by  altogether  different 
methods. 

The  case  of  Morgan  v.  Hoyt,  69  111.  489,  where  the  court 
held  that  the  proper  remedy  of  a  creditor  of  one  who  is 
adjudged  insane  is  by  suit  against  the  conservator,  as  his  rep- 
resentative, was  decided  under  a  statute  in  force  at  that  time 
authorizing  such  a  suit.  That  statute  has  been  repealed,  and 
no  such  provision  is  now  found  in  tlie  act  in  regard  to  con- 
servators of  insane  persons.  The  effects  of  that  decision  was 
that  a  special  statute  was  necessary  to  authorize  a  suit 
against  the  conservator,  and  there  being  no  such  statute  now 
in  force,  the  conclusion  must  f oUovv  that  this  suit  can  not  be 
maintained. 

Mr.  Justice  Green.  Suit  was  brought  to  the  March 
term  of  the  Circuit  Court  by  apj>ellant  against  Joseph  Rin- 
kle, an  insane  person,  and  Walter  M.  Hezel,  his  curator,  a 
resident  of  the  State  of  Missouri,  and  appointed  by  the  Pro- 

Vot.XLV89 
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bate  Court  of  the  city  of  St.  Louis.  A  guardian  ad  Utim 
was  ap]>oiatecl  for  liinkle,  who  filed  an  answer  March  2Sth, 
and  on  the  same  day  the  defendant  Hezel  filed  a  plea  of  the 
general  issue.  On  March  30th  the  plaintiff  dismissed  the 
suit  as  to  the  defendant  Rinkle,  and  thereupon  the  defend- 
ant Hezel,  by  leave  of  the  court,  withdi'ew  the  general 
issue  and  filed  a  special  plea  in  bar.  To  this  special  plea 
the  plaintiff  filed  a  demurrer.  After  argument  this  demur- 
rer was  carried  back  and  sustained  to  the  plaintiff's  declara- 
tion. The  plaintiff  elected  to  stand  by  his  declaration,  and 
thereupon  judgment  w^as^  rendered  against  him  for  costs. 
The  material  question  is,  did  the  court  err  in  carrying  the 
demurrer  back  and  sustaining  it  to  plaintiff's  declaration  ? 
That  Avas  the  final  action  that  resulted  in  the  judgment 
comi)lained  of,  and  the  successive  ste})s  prcceding  it  were 
the  dismissal  of  the  suit  as  to  the  insane  defendant;  with- 
drawing the  plea  of  the  general  issue  by  leave  of  the 
court;  filing  of  a  special  plea  by  defendant  Hezel,  and 
filing  of  general  demurrer  by  plaintiff  to  said  special  plea. 
This  si^ecial  plea  was  as  follows :  And  for  further  plea  in 
this  behalf,  leave,  etc.,  according,  etc.,  the  defendant  \ral- 
ter  M.  Hezel  says  that  the  plaintiff  ought  not  to  have  or 
maintain  the  said  action  against  him,  because,  he  says,  that 
the  said  Walter  M.  Hezel,  at  the  time  of  the  commencement 
of  said  action  was,  and  ever  since  then  has  l>een,  and  still  is,  a 
resident  of  the  city  of  St.  Louis  and  State  of  Missouri,  and 
was  not  at  the  time  of  the  commencement  of  this  action, 
nor  has  he  at  any  time  since  then  been  a  resident  of  the 
State  of  Illinois;  that  at  the  time  of  the  commencement  of 
said  action  his  co-defendant  Joseph  Rinkle,  w^as  and  ever 
since  then  has  been  and  still  is,  a  resident  of  the  county  of 
Madison  and  State  of  Illinois;  that  the  said  Joseph  Rinkle 
is  an  insane  pauper  and  an  inmate  of  the  county  hospital 
for  the  insane  of  said  county,  and  has  no  property  or  estate 
in  the  State  of  Illinois,  and  that  no  conservator,  either  of 
the  person  or  estate  of  said  Joseph  Rinkle,  has  ever  been 
appointed  in  the  State  of  Illinois;  that  the  said  Joseph  Rin- 
kle has  an  estate  in  the  State  of  Missouri  which  accrued  to 
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him  by  will  of  his  deceased  father,  who  died  in  the  German 
Empire,  in  March,  A.  D.  1890,  and  who  was  a  resident  of 
said  Empire  at  the  time  of  his  decease,  but  owned  propertj^, 
real  and  personal,  in  said  State  of  Missouri,  at  the  time  of 
his  death,  and  that  this  defendant  is  the  curator  of  the  estate 
of  the  said  Joseph  Rinkle,  in  the  State  of  Missouri,  by  vir- 
tue of  letters  of  curatorship  issued  to  him  December  12, 
A.  D.  1890,  by  the  Probate  Court  of  the  city  of  St.  Louis, 
State  of  Missouri,  and  is  not  curator  or  conservator  of  the 
person  of  the  said  Joseph  Einkle,  and  this  he  is  ready  to 
verify,  wherefore  he  prays  judgment,  etc. 

By  W.  F.  L.  Hadley, 

His  attorney. 

The  errors  assigned  are  in  permitting  "  defendant  to  with- 
draw the  plea  of  general  issue  and  file  special  plea  after 
issue  was  joined."  "  In  not  sustaining  the  demurrer  to  spe- 
cial plea."  "  In  carrying  demurrer  to  special  plea  back  to 
the  declaration  and  sustaining  the  same  as  to  declaration." 
The  first  error  is  not  well  assigned.  After  plaintiff  had  dis- 
missed as  to  the  insane  person  and  left  appellee  as  sole 
defendant,  no  reason  is  perceived  w^hy  he  might  not  be  per- 
mitted to  withdraw  the  plea  of  general  issue  and  limit  his 
defense  by  special  plea.  It  is  not  suggested  that  plaintiff 
was  harmed  or  prejudiced  or  surprised  by  this  ruling  of  the 
court,  and  we  have  been  furnished  with  no  authority  by 
counsel  for  appellant  to  sustain  this  first  assignment  of  error. 

In  Sidway  v.  Marshall,  83  111.  438,  in  the  opinion  it  is 
said:  "  When  any  amendment  is  allowed  that  is  at  all  calcu- 
lated to  take  either  party  b}^  surprise  or  that  would  affect  the 
right  or  justice  of  the  matter  of  the  suit,  or  alter  in  any  mate- 
rial respect  the  issues  between  the  parties,  the  court  may  im- 
pose terms  that  it  shall  be  permitted  only  upon  notice  to  the 
party  to  be  affected  by  it."  We  infer  from  the  language  of 
this  opinion  that  it  would  be  proper  for  the  trial  court,  in 
a  case  like  this,  to  permit  the  defendant  to  withdraw  the 
defense  set  up  by  the  plea  of  general  issue,  which  casts  the 
burden  of  proof  upon  the  plaintiff,  and  file  a  special  plea, 
the  burden  of  proving  which  the  defendant  assumes,  and  this 
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without  notice,  unless  the  objection  was  made  on  that  ground 
or  the  court  could  see  that  justice  required  such  notice 
should  be  given.  The  plea  of  general  issue  having  been 
withdrawn  by  leave  properly  given  for  that  purpose,  noth- 
ing remained  to  prevent  carrying  the  demurrer  to  the  spe- 
cial plea  back  to  the  declaration,  and  even  if  the  plea  was 
defective,  yet  if  the  declaration  was  also  substantially  de- 
fective, the  court  properly  carrie<l  the  demurrer  over  the 
plea  back,  and  sustained  it  to  the  declaration,  and  gave 
judgment  against  the  plaintiff,  whose  pleading  was  first 
defective  in  substance  in  accordance  with  the  well  estab- 
lished rule.    And  the  second  error  is  not  well  assigned. 

Counsel  for  appellant  insists,  however,  that  the  special  plea 
was  a  plea  in  abatement;  that  the  court,  in  carrying  the 
demurrer  back  to  the  declaration,  "  of  course  regarded  the 
plea  as  bad,"  and  it  being  a  plea  in  abatement  the  judgment 
should  have  been  respondeat  ouster.  Counsel  is  mistaken  in 
his  premises  and  incorrect  in  his  conclusion.  The  plea  is  in 
bar  and  not  in  abatement,  and  this  is  evidenced  by  its  begin- 
ning and  conclusion.  It  begins  as  a  plea  in  bar  and  con- 
cludes as  a  plea  in  bar,  and  its  character  is  determined  by 
these  tests,  and  not  by  its  subject-matter,  which  is  pleadable 
in  abatement.  Pitts'  Son's  Mfg.  Co.  v.  Com.  Nat.  Bk.,  121 
111.  582.  Is  the  declaration  so  defective  in  substance  as 
to  be  obnoxious  to  a  general  demurrer?  This  is  the  only 
question  remaining  to  be  decided.  It  is  averred  therein  that 
Elliott  W.  Mudge,  the  plaintiffs  sues  for  the  use  of  the  county 
of  Madison,  by  the  direction  and  authority  of  the  hoard  of 
supervisors  of  said  county ^  and  charges  in  the  special  count 
that  api>ellee  is  now  and  was  on  December  12,  1890,  and 
from  that  time  hitherto  has  been  the  curator  of  the  estate  of 
Joseph  Rinkle,  an  insane  person,  and  as  such  had,  and  has  in 
his  possession  and  control  all  the  estate  of  his  ward,  amount- 
ing to  $10,000.  That  as  such  curator  he  undertook  and 
promised  and  became  bound  by  the  law,  to  provide  for  said 
Rinkle  all  the  necessaries  of  life,  and  to  board,  clothe  and 
care  for  him  out  of  said  estate,  and  being  so  bound  he  after- 
ward, on  December  10,  1891,  became  and  was  indebted  to  tfte 
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comity  of  Madison  in  the  sum  of  $2,000  for  the  necessaries 
of  life  and  board,  clothes  and  care  bestowed  upon  said  Rinkle 
hj  tJie  county  of  Madison  at  the  request  of  said  Hezel,  as  such 
curator,  and  being  so  indebted,  said  defendant  promised  said 
county  and  the  plaintiff,  who  was  the  duly  authorized  agent 
to  act  for  the  county,  to  pay  to  the  said  county  said  sum  of 
§2,000  when  requested  by  the  plaintiff  Ofp  said  county,  or  by 
any  of  its  duly  authorized  agents.  It  is  then  averred  that 
Hezel,  though  often  requested  by  the  county  and  by  the 
plaintiff,  as  its  authorized  agent,  had  not  paid  said  sum  of 
money,  or  any  part  thereof,  but  refuses  so  to  do  to  the  damage 
of  the  county  of  Madison  in  the  sum  of  $2,000.  Wherefore 
plaintiff  brings  suit  for  the  use  of  the  county  of  Madison  as 
he  is  by  it  authorized  and  directed  to  do. 

In  the  common  counts  and  in  each  of  them,  it  is  averred 
the  indebtedness  named  therein  is  due  from  Hezel,  as  curator, 
to  said  county^  and  the  promise  averred  is  to  pay  the  county. 
We  have  italicized  portions  of  the  declaration  to  indicate 
clearly  the  averments  we  deem  conclusive  touching  its 
meaning  and  true  construction.  The  averments  disclose 
this  stfite  of  the  case :  that  a  plaintiff  to  whom  the  defend- 
ant is  not  indebted,  and  to  whom  the  indebtedness  named 
is  not  payable,  and  who  is  not  damaged  by  a  failure  to  pay 
the  same,  brings  this  suit  to  recover  said  indebtedness  in  his 
own  name  by  the  direction  and  authority  of  the  board  of 
supervisors  of  Madison  County  and  not  by  reason  of  his 
having  any  legal  right  to  recover  the  same.  On  the  face  of 
this  declaration  it  affirmatively  appears,  even  if  an  action 
would  lie  against  appellee  to  recover  the  debt  named  there- 
in, the  legal  right  of  action  is  in  Madison  County,  and  not 
in  appellant.  It  is  averred  said  county  furnished  the  con- 
sideration for  the  indebtedness  which  was  incurred  and  due 
to  it ;  that  the  promise  by  defendant  was  to  pay  the  same  to 
the  county,  and  by  the  breach  of  this  contract  the  county 
was  damaged^  and  it  requires  no  citation  of  authorities  to 
show  it  is  an  imperative  rule  that  the  party  having  a  legal 
right  of  action  is  alone  entitled  to  maintain  a  suit  at  law. 
We  are  not  advised  that  any  power  has  been  granted  a 
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board  of  supervisors  in  this  State  to  abrogate  or  change  this 

rule  b>^  any  order  or  direction  it  may  give.    If,  then,  it  be 

twhuitted  that  all  the  averments  in  the  declaration  before 

mentioned  are  true,  appellant  had  no  right  to  recover,  and 

the  court  below  did  not  err  in  sustaining  the  demurrer  and 

entering  judgment  against  him  for  costs.     We  do  not  feel 

called  ui)on  to  pass  ui)on  a  question  discussed  in  the  printed 

argument  of    appellee,   viz.,  may  a  suit    be    maintained 

against  the  curator,  or  conservator,  without  joining  the  non 

compoH^  and  do  not  agree  witli  counsel  in  the  statement  that 

this  is  the  question  raised  by  the  demurrer.     We  hold  that 

neither  of  the  errors  assigned  are  well  assigned,  and  the 

rulings  and  judgment  of  the  Circuit  Court  were  right.  The 

judgment  is  affirmed. 

Judgment  affirmed. 


C.  AULTMAN  &  Co. 
V. 

Frank  X.  Wirth  and  John  G.  Wirth, 

Judgments  and  Decrees — Judgment  for  **  Plaintiff"  in  Action  by  Ttco 
Pla in t  iff 8 — Fa  tally  In deji n  ite. 

In  an  action  by  two  parti(?s  as  plaintiffs,  a  verdict  was  rendered  for 
the  "  plaintiffs,"  and  after  motion  for  new  trial  was  overruled,  the  court 
ordered  judKment  for  *'  the  ])laintiff,"  without  specif ying  which  plaintiff; 
the  judgment  was  fatally  defective, 

[Opinion  filed  December  7, 1892.] 

Appeal  from  the  Circuit  Court  of  Wabash  County;  the 
lion.  S.  Z.  Landes,  Judge,  presiding. 

Messrs.  Bell  &  ConxtEr,  for  appellants. 

Messrs.  Mundy  &  Organ,  for  appellees. 

Mr.  Justice  Greex.    This  suit  was  originally  commenced 
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by  Frank  X.  Wirth,  one  of  the  appellees,  against  appellants, 
to  recover  for  a  breach  of  the  warranty  of  a  star  engine  and 
macliinery  sold  by  appellants,  which  warranty  was  set  forth 
in  the  written  contract  of  sale  which  was  signed  by  said 
Frank  X.  Wirth  and  J.  G.  Wirth.  The  declaration  was 
afterward  amended  by  joining  J.  G.  Wirth  as  plaintiif,  and 
upon  this  amended  declaration  the  cause  was  tried  and  a 
verdict  was  returned  for  plaintiif s.  Defendants  entered  their 
motion  for  a  new  trial,  which  was  overruled,  and  the  court 
thereupon,  as  appears  by  the  record, "  ordered,  adjudged  and 
decreed  that  plaintiff  have  judgment  upon  the  verdict." 
Judgments  to  be  operative  and  valid  must  be  certain  as  to 
the  party  against  whom  the  same  is  rendered.  The  judg- 
ment in  this  case  is  for  plaintiff,  t)ut  which  of  the  two  plaint- 
iffs is  meant  does  not  appear. 

It  is  suggested  on  behalf  of  appellees  that  the  evidence 
shows  John  G.  Wirth  did  not  buy  the  engine  nor  own  any 
part  of  it,  but  at  the  request  of  appellants'  agent  and  only 
for  accommodation,  signed  the  contract,  and  as  surety  signed 
one  of  the  notes,  and  any  judgment  would  be  settled  by  pay- 
ment, and  that  would  bar  either  Frank  or  John  G.  Wirth  in 
the  future;  this  is  hardly  a  sufficient  answer  to  the  objection 
that  the  judgment  is  so  uncertain  that  the  person  who  would 
be  entitled  to  receive  paj^ment  and  satisfy  it  can  not  be  de- 
termined, nor  can  it  be  determined  either  in  whose  name  an 
execution  under  such  judgment  may  issue.  If  a  suit  can  be 
maintained  for  a  breach  of  warranty  against  appellants  by 
appellees,  and  it  is  desired  that  Frank  X.  Wirth  should  re- 
ceive tlie  entire  benefit  of  the  recovery,  he  could  be  made 
plaintiff  and  John  G.  Wirth  could  be  joined  with  him  as 
plaintiff  suing  for  the  use  of  Frank  X.  Wirth.  It  was  error 
also  to  give  instructions  one  and  two  for  plaintiffs.  The 
judgment,  if  any  ought  to  have  been  entered  upon  the  verdict, 
should  have  been  for  plaintiffs.  We  refrain  from  comment- 
ing on  the  evidence,  as  the  case  will  be  tried  before  another 
jury.  For  the  error  in  entering  said  judgment  in  the  form 
it  appears  in  the  record,  and  in  giving  said  instructions  for 
plaintiff,  the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


616  '  Appellate  Courts  of  Illinois. 

Vol.  45.]  Behyraer  v.  Odell. 


Nathaniel  Behymer 

V. 

Frances  Odell. 

Practice — Point  Raised  Too  Late— Real  Property — Action  to  Recover 
Statutory  Penalty  for  Cutting  Timber — Proof  of  Plaintiff's  Oicnership. 

1.  The  objection  that  recovery  was  had  by  one  of  two  plaintiffs  with- 
out diamissing  as  to  the  otlier,  can  not  be  raised  for  the  first  time  in  this 
court  on  a  second  review  of  tlie  cause,  the  same  ground  for  the  objection 
existing  on  the  former  hearing. 

2.  In  an  action  brought  to  recover  the  statutory  penalty  for  cutting 
timber  on  plaintiiTs  land,  it  is  necessary  to  prove  the  plaintiff*s  owner- 
ship of  tlie  land  on  which  the  cutting  complained  of  was  done. 

8.  Tliis  proof  may  be  made  by  showing  a  connected  chain  of  title  from 
the  government,  or  by  deed  conveying  to  tlie  plaintiff,  and  actual  posses- 
sion of  the  land  by  the  plaintiff  or  prior  possession  by  his  grantor. 

[Opinion  filed  December  7, 1892.] 

Appeal  from  the  Circuit  Court  of  "Wayne  County;  the 
lion.  S.  Z.  Landes,  Judge,  presiding. 

j^Messrs.  IIanna  &  Hanna,  for  appellant. 

Messre.  Ckeighton  &  Kramer,  for  appellee. 

Mr.  Justice  Green.  The  point  now  made  in  respect 
to  the  recovery  by  one  of  two  plaintiffs,  without  dismissing 
as  to  the  other,  should  have  been  made  when  this  cause  was 
before  considered  by  us.  It  is  made  too  late  now.  Error 
that  might  have  been  assigned  for  that  reason  exist<xi  prior 
to  the  former  decision  and  should  have  been  then  pi'esented 
for  review.    Mfg.  Co.  v.  Wire  Fence  Co.,  119  111.  43. 

This  case  was  once  before  decided  by  this  court  and  is 
reported  in  31  111.  App.  351.  It  is  a  suit  brought  to  recover 
the  statutory  penalty  for  cutting  timber  upon  the  land  of 
another  without  having  first  obtained  permission  so  to  do 
from  the  owner  of  such  land.    It  is  a  suit  in  which  the 
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judgment  Avas  recovered  by  Frances  Odell,  appellee,  claiming 
to  be  the  owner  of  land  upon  which  appellant  is  alleged  to 
have  cut  certain  trees  without  her  permission,  in  violation 
of  the  provisions  of  the  statute. 

A  suit  like  this  can  be  maintained  by  the  owner  only,  and 
proof  that  Frances  Odell  w^as  oAvner  of  the  land  upon  which 
the  trees  were  cut  at  the  time  the  same  Avere  cut  Avas  essen- 
tial to  justify  the  recovery.  This  proof  may  be  made  by 
evidence  showing  a  connected  chain  of  title  from  the  gen- 
eral government  to  the  plaintiff  or  by  deed  to  i)laintiflf  con- 
veying the  land  and  actual  possession  of  the  land  by  plaint- 
iff claiming  under  such  deed.  Prior  possession  alone  has 
been  held  by  our  Supreme  Court  in  Keith  v.  Keith,  104  111. 
402,  as  evidence  of  a  fee.  The  loAvest  must  prcA^ail  until 
rebutted.  Appellee  read  in  evidence  on  her  behalf,  to  estab- 
lish ownership  in  her,  a  quit  claim  deed  from  William 
Shaeifer  and  wife  to  her,  conveying  the  land  upon  which  the 
trees  were  cut.  This  deed  of  itself,  it  is  conceded,  would 
not  be  sufficient  without  proof  of  prior  possession  by  her 
grantor  or  actual  possession  by  her  of  said  land.  Counsel 
for  appellee  have  collated  portions  of  the  evidence  Avhich 
they  claim  prove  such  actual  possession  by  her  and  invite 
our  attention  to  it.  We  have  carefully  examined  the  evi- 
dence in  the  record  and  find  it  insufficient  to  sustain  such 
contention. 

There  was  no  proof  of  prior  possession  in  her  grantors 
of  said  land,  nor  of  actual  possession  of  the  same  by  her. 
Hence  the  verdict  was  unAvarranted  and  the  judgment 
erroneous.  The  first  instruction  given  on  behalf  of  plaintiff 
below  was  calculated  to  mislead  the  jury  and  ought  not  to 
have  been  given.  We  refrain  from  further  comment  upon 
the  e\ridence  inasmuch  as  the  cause  will  probably  be  again 
tried  by  a  jury.  The  judgment  is  reversed  and  cause 
remanded. 

Reversed  wild  remanded. 
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St.  Louis,  Alton  &  Terre  Haute  Railroad  Com- 
pany 

V. 

James  Fullerton. 

Railroads  —  Negligence  of — Injury  to  Stock — Statutory  Liability— 
Common  Law  Liability — Continbutory  Negligence — Confusing  Instruc- 
tions. 

m 

In  an  action  brought  against  a  railway  company  to  recover  damages 
for  the  (loath  of  three  different  domestic  animals  of  plaintiff,  killed  at 
different  times  on  defendant's  track,  this  court  holds  that  the  instruc- 
tions were  confusing  and  erroneous — the  first  in  failing  to  include  the 
element  of  due  care  on  plaintiff's  part;  the  second  in  basing  a  general 
right  of  recoveiy  on  the  failure  of  defendant  to  fence  its  track  properly 
where  the  evidence  only  showed  that  one  of  the  animals  sued  for  escaped 
upon  the  track  througli  the  defendant's  fence;  the  third  in  referring  to 
the  defense  of  contributory  negligence  on  the  part  of  plaintiff  where  the 
negligence  set  up  in  defense  was  that  of  plaintiff's  son. 

[Opinion  filed  December  7,  1802.] 

Appeal  from  the  County  Court  of  Perry  County;  the 
Hon.  Benjamix  W.  Pope,  Judge,  presiding. 

Mr.  R.  TV.  S.  AVheatley,  for  appellant. 
Mr.  A.  EussELLj  for  appellee. 

Mk.  Justice  Green.  This  suit  was  commenced  in  a  jus- 
tice court  and  tried  on  appeal  in  County  Court,  where  a  ver- 
dict and  judgment  for  plaintiff  was  recovered  for  $7(5.50 
damages,  and  defendant  took  this  appeal.  The  suit  was 
brought  to  recover  the  value  of  a  pig  killed  at  one  time,  a 
cow  killed  at  another  time  and  a  mare  killed  at  still  another 
time,  and  the  right  to  recover  was  based  upon  the  alleged 
negligence  of  appellant.  Appellee  owned  and  occupied  land 
on  each  side  of  the  road  of  appellant.  It  was  admitted  by 
him  in  his  testimony  that  the  railroad  fence  was  sufficient 
to  prevent  horses  and  cattle  from  entering  the  right  of  way, 
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but  he  claimed  hogs  could  go  through;  there  was  not  suffi- 
cient evidence  to  warrant  a  recovery  for  killing  the  cow  and 
it  does  not  -apj^ear  very  clearly  from  the  evidence  that  the 
pig  got  into  the  right  of  way  through  the  defective  fence. 
Counsel  for  appellee,  judging  from  the  tenor  of  their  printed 
argument,  seem  to  have  taken  this  view  of  the  evidence  and 
rest  their  right  to  have  the  judgment  affirmed  solely  upon 
the  ground,  appellant  was  liable  for  the  value-  of  the  mare 
killed,  and  not  because  of  any  liability  for  the  value  of  the 
other  animals.  It  is  not  claimed  the  mare  entered  the  right 
of  way  through  a  defective  fence,  hence  no  question  of  stat- 
utory negligence  arises;  but  appellant,  if  liable  at  all  to 
respond  in  damages  for  causing  its  death,  becomes  so  only 
if  negligent  under  the  common  law.  Inasmuch  as  the  cause 
will  be  tried  again  if  appellee  is  so  advised,  we  refrain  from 
commenting  upon  the  facts  and  circumstances  attending  the 
killing  of  the  mare,  except  to  say  the  evidence  to  those  mat- 
ters presented  a  state  of  case  in  which  the  jury  should  have 
been  accurately  instructed.  The  first  instruction  for  plaint- 
iff was  erroneous  because  it  called  for  a  finding  in  his  favor 
if  defendant  was  negligent  in  the  management  of  its  trains, 
without  reference  to  contributory  negligence  on  the  part  of 
the  person  in  charge  of  the  mare.  The  second  instruction 
informed  the  jury  what  the  statutory  duty  of  appellant  was 
as  regards  fencing,  and  that  *'  if  it  had  failed  to  fence  its 
track,  as  required  by  the  statute,"  it  would  be  liable  for  all 
the  stock  killed  by  its  trains  on  said  track,  which  may  have 
escaped  from  adjoining  lands  through  such  insufficient  fence, 
without  any  reference  as  to  whether  the  employes  in  charge 
of  the  train  could  have  prevented  the  injury  or  not.  "If 
given  at  all,  this  instruction  should  have  been  limited  in  its 
application  to  the  killing  of  the  pig,  which  was  the  only  one 
of  the  animals  claimed  to  have  escaped  through  a  defective 
fence.  As  worded,  it  was  calculated  to  mislead  the  jury  and 
ought  not  to  have  been  given."  The  third  instruction  was 
as  follows: 

"  The  court  further  instructs  you  that  if  you  find  from 
the  evidence  that  the  mare  of  the  plaintiff  was  killed  upon 
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the  track  of  the  defendant,  by  the  negligence  of  the  defend- 
ant, or  the  engineer  of  the  train  on  said  road,  in  not  using 
proi)er  endeavor  to  stop  said  train,  or  frighten  -the  animal 
away,  if  said  mare  was  on  the  track  of  defendant,  and  was 
seen,  or  could  have  been  seen  by  said  engineer  by  the  use  of 
proper  care  and  diligence  in  time  to  have  avoided  such 
injury,  then  you  should  find  for  the  plaintiff,  unless  you  find 
that  the  plaintiff  was  guilty  of  such  negligence  as  would 
preclude  him  from  recovery."  This  instruction  was  erro- 
neous. It  was  not  the  contributory  negligence  of  plaintiff 
but  his  son's  negligence,  when  he  had  the  mare  in  charge, 
that  was  relied  on  by  appellant  to  absolve  it  from  liability 
for  the  death  of  the  animal;  hence  the  attention  of  the  jury 
was  by  this  instruction  improperly  withdrawn  from  the 
negligence  that  might  be  material  and  necessary  for  them 
to  consider  in  determining  appellant's  liability,  and  was 
directed  to  the  acts  of  plaintiff,  which  were  not  material  to 
a  pro^>er  determination  of  that  question.  The  instruction 
Avas  defective  in  other  respects,  and  was  calculated  to  mis- 
load  the  jury.  It  Avas  not  error  to  refuse  the  instruction 
requested  on  behalf  of  defendant  in  the  form  as  offered.  It 
should  have  included  the  words  "  in  comparison  with  each 
other,"  or  their  equivalent.  C,  B.  &  Q.  v.  Howard,  90  111. 
425. 

For  the  error  in  giving  the  above  mentioned  instructions 
on  behalf  of  plaintiff  below,  the  judgment  is  reversed  and 
the  cause  remanded.  Iteversed  and  remanded. 


Daniel  W.  Keefe 

V. 

August  Voight. 


Slander-^Pleading—Evidence-^Variance— Instructions, 

In  an  action  on  the  case  for  slander  the  plaintiff  must  prove  so  much 
of  the  language  used  in  some  one  of  the  sets  of  words  set  out  in  the 
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declaration  as  fully  proves  the  charge.  All  the  words  fn  the  sentence 
need  not  be  proved,  if  those  which  are  proved  fully  establish  the  slander. 
If,  however,  other  words  not  laid  are  proved,  which  limit  or  change  the 
meaning  of  those  counted  on,  the  action  will  not  be  sustained.  Instruc- 
tions given  in  the  case  at  bar,  requiring  stricter  proof  than  above  indi- 
cated, were  erroneous. 

[Opinion  filed  December  7,  1892.] 

Appeal  from  the  Circuit  Court  of  Edwards  County;  the 
Hon.  E.  D.  YouNOBLooD,  Judge,  presiding. 

Messrs.  Allen  &  Fritchey,  for  appellant. 

Messrs.  Creighton  &  Kjjamer,  for  appellee. 

Mr.  Justice  Green.  This  was  an  action  on  the  case  for 
slander  brought  by  appellant  against  appellee,  and  the  jury 
found  defendant  not  guilty.  Plaintiff  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  the  court  entered  judg- 
ment against  him  for  costs;  thereupon  he  took  this  appeal. 
Several  sets  of  words  are  set  out  in  the  first  count  of  the 
declaration,  and  averred  to  be  false,  scandalous  a^d  mali- 
cious, and  as  having  been  spoken  by  defendant  of  and  con- 
cerning the  plaintiff  with  intent  to  charge  the  latter  with 
the  crime  of  embezzlement  and  larceny,  and  as  having  been 
so  understood  by  those  who  heard  the  words.  The  evidence 
Avas  conflicting,  but  there  was  enough  taken  by  itself,  intro- 
duced on  behalf  of  the  plaintiff,  to  justify  a  finding  that  one 
or  more  of  the  sets  of  words  had  been  spoken  by  defendant 
of  the  plaintiff  as  averred  and  charged.  In  this  state  of 
case  it  was  essential  that  the  jury  should  have  been  accu- 
rately instructed  as  to  the  law.  This  was  not  done,  but  on 
the  contrary  the  following  instructions  given  the  jury  on 
behalf  of  the  defendant  were  erroneous  and  were  calculated 
to  mislead. 

First.  The  court  instructs  the  jury  that  even  though 
they  may  beUeve  from  the  evidence  that  the  defendant  said 
that  they  got  away  with  the  money,  still  that  will  not  Avar- 
rant  the  jury  in  bringing  in  a  verdict  of  guilty.     To  war- 
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rant  t!ie  jury  in  bringing  in  a  verdict  of  guilty,  the  jury 
must  believe  from  a  preponderance  of  the  eviilenee,  that 
the  defendant  spoke  the  words  precisely  as  charged  in  the 
declaration;  equivalent  words  or  expressions  are  not  sufficient. 

Fourth.  The  jury  are  instructed  that  to  entitle  the  plaint- 
iff to  recover  in  this  suit,  he  must  prove  the  speaking  of  the 
words  alleged  in  the  declaration  or  other  words  of  the 
meaning,  as  equivalent  words  or  expressions  will  not  be 
sufficient. 

Seventh.  The  court  in&tructs  the  jury  that  though,  you 
may  believe  from  the  evidence  that  Keefe  may  have  sold 
some  butter  and  cheese  and  handled  some  of  the  funds  of  the 
creamery  to  that  extent,  still  this  would  not  warrant  a  ver- 
dict of  guilty  unless  the  jury  further  believe  from  a  prepon- 
derance of  the  evidence  that  he  was  employed  or  authorized 
by  said  company  to  make  such  sales. 

Eighth.  The  court  further  instructs  the  jury  that  in  con- 
sidering this  case  the  jury  can  only  take  into  consideration 
the  language  used  in  the  first  count  of  the  declaration;  that 
is  to  say,  you  can  only  consider  such  language  as  appears  in 
the  declaration  above  the  figure  which  appears  in  the  margin 
of  the  declaration.  No  other  count  in  the  declaration  can 
be  considered  by  the  jury,  and  in  passing  upon  the  rights  of 
the  parties  to  this  suit  your  duty  is  to  pass  upon  the  ques- 
tion of  whether  or  not  the  defendant  used  the  exact  language 
as  set  forth  in  the  first  count  in  the  declaration;  and  if  the 
plaintiflF  has  failed  to  show  by  a  preponderance  of  the  evi- 
dence that  the  defendant  used  the  exact  language  set  forth 
in  the  first  count  in  the  declaration,  you  should  find  the  de- 
fendant not  guilty.  The  first,  fourth  and  eighth  of  these 
instructions  require  an  extent  and  measure  of  proof  greater 
than  we  undei^stand  to  be  necessary  to  justify  a  recovery  by 
appellant.  In  action  on  the  case  for  slander  the  plaintiflf 
must  prove  so  much  of  the  language  used  in  some  one  of  the 
sets  of  words  set  out  in  the  declaration  as  fully  proves  the 
charge.  All  the  words  in  the  sentence  need  not  be  proved 
if  those  which  are  proved  fully  establish'^  the  slander.  If, 
however,  other  words  not  laid  are  proved  which  limit  or 
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change  the  meaning  of  those  counted  on,  the  action  will  not 
be  sustained.  Baker  et  ux.  v.  Young,  44  111.  42;  Thomas  v. 
Fischer,  71  111.  576;  Schmisseur  v.  Kreilich,  92  111.  347. 

These  instructions  inform  the  jury  that  the  words  "  of  the 
declaration  "  must  be  proven  to  justify  a  verdict  for  plaintiff. 
In  the  first  the  language  is  "  the  words  precisely  as  charged 
in  the  declaration."  In  the  fourth,  the  words  alleged  in 
the  declaration,  or  other  words  of  the  meaning,  or  equiva- 
lent words  or  expressions,  will  not  be  sufficient."  In  the 
eighth  "  the  exact  language  set  forth  in  the  first  count  in  the 
declaration."  What  words  of  the  declaration  would  the  jury 
understand  from  these  instructions  must  be  proved  "  pre- 
cisely "  or  "  as  alleged,"  or  ^'  in  the  exact  language  of  the 
declaration."  It  must  be  conceded  some  doubt  would  arise 
in  their  minds  as  to  what  words  were  intended,  but  even  if 
they  interpreted  these  instructions  to  include  only  those 
words  used  in  the  sevpral  sets  of  words  charging  the  slander, 
and  this  is  the  most  favorable  light  in  which  we  can  con- 
sider them  with  respect  to  their  effect  upon  the  jury,  then 
they  would  understand  all  the  words  in  each  set  of  words 
must  be  proven,  and  it  was  not  sufficient  to  prove  the  words 
in  any  one  set  used  to  describe  the  slander.  The  meas- 
ure of  proof  they  would  be  thus  directed  to  require  before 
they  could  find  for  the  plaintiff  is  not  supported  by  the 
authorities  cited.  The  seventh  instruction  informed  the  jury 
that  if  Keefe  (the  appellant)  sold  butter  and  cheese  and 
handled  funds  of  the  creamery  to  that  extent,  still  this 
would  not  warrant  a  verdict  of  guilty  unless  the  jury  further 
believed,  from  a  preponderance  of  the  evidence,  he  was  em- 
ployed or  authorized  by  said  company  to  make  such  sales. 
In  support  of  this  instruction,  it  is  said,  the  declaration 
averred  Keefe  was  employed,  and  as  such  employe  was 
engaged  in  selling  butter  and  cheese,  and  to  that  extent 
handled  some  of  the  funds  of  the  creamery;  that  this 
averment  was  necessary  and  must  be  proven  "as  averred. 
We  do  not  understand  proof  was  necessary  to  show  Keefe 
was  employed  by  the  company,  and  that  is  the  gist  of  the 
seventh  instruction. 
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The  gravamen  of  his  complaint  is  not  that  he  was  injured 
as  an  employe  or  that  he  was  prevented  from  getting  em- 
ployment by  reason  of  the  publication  of  the  slanderous 
words,  but  that  they  were  uttered  and  published  by  defend- 
ant with  intent  to  injure  plaintiff  as  a  citizen  in  his  good 
name,  fame  and  reputation.  This  instruction  was  erro- 
neous and  ought  not  to  have  been  given.  We  agree  with 
counsel  for  appellee,  if  the  instructions  given  to  the  jury, 
taken  altogether,  are  not  calculated  to  mislead  them,  then 
althoitgh  one  instruction  of  the  series  be  wrong,  that  alone 
will  not  require  a  reversal.  But  by  this  record  it  appears 
the  mischief  done  in  giving  the  instructions  criticised  was 
not  cured  by  the  other  instructions  given.  The  judgment 
is  reversed  and  cause  remanded. 

Meversed  atid  remanded. 


Timothy  Gruaz,  for  use  of  J.  L.  Lewis 

V. 

A.  W.  Le  Crone, 

Contracts-— Action  on  Due  BUI— To  he  Paid  Out  of  Proceeds  of  Sale 
of  Land — Implied  Promise  to  Sell  Land — Time  of  Performance, 

1.  Where  a  contract  is  silent  as  to  the  time  of  performance,  a  reason- 
able time  is  presumed  to  be  intended. 

2.  An  instrmnent  recited  that  a  certain  sum  was  due  to  the  payee, 
"received  in  advance  payment  on  our  joint  ownership  of"  a  cer- 
tain tract  of  land,  **  payable  out  of  the  proceeds  of  the  sale  of  said 
land;"  this  court  holds  that  the  legal  import  of  the  instrument  was  that 
the  maker  agreed  to  sell  the  land  described  within  a  reasonable  time, 
and  at  once,  out  of  the  proceeds,  pay  to  the  payee  the  sum  named,  and 
that  upon  the  breach  of  such  contract  a  suit  at  law  could  be  main- 
tained. 

[Opinion  filed  December  7,  1892.] 

Appeal  from  the  Circuit  Court  of  Effingham  County;  the 
Hon.  S.  Z.  Landes,  Judge,  presiding. 
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Mr.  William  B.  Wright,  for  appellant. 

Messrs.  R.  C.  Harrah  and  B.  Overbeck,  for  appellee. 

Mr.  Justice  Green.  This  suit  was  brought  to  recover  on 
the  following  instrument : 

"  Effingham,  III.,  January  18,  1884. 
"  Due  Timothy  Gruaz,  or  order,  twelve  hundred  dollars, 
value  received,  in  advance  payment  on  oilir  joint  ownei*ship 
of  N.  W.  i  and  E.  i  S.  W.  i  Sec.  13,  T.  6  N.,  R.  6  E.,  in 
EiRngham  County,  Ills.,  without  interest,  payable  out  of 
the  proceeds  of  the  sale  of  said  land. 

A.  W.  Le  Crone." 

Appellee  contends  no  suit  can  be  maintained  at  laAV  upon 
this  instrument,  "  because  it  is  payable  on  an  uncertain  con- 
tingency, and  out  of  a  particular  fund,  and  because  it  is  the 
acknowledgment  of  an  interest  in  real  estate,  the  declaration 
of  a  trust,  and  the  only  form  in  which  the  trust  can  be  dis- 
closed is  a  court  of  equity."  We  find  no  element  of  a  trust 
evidenced  by  the  instrument  sued  on,  and  conceding  it  is 
not  negotiable,  it  appears  by  the  averments  of  the  amended 
declaration,  that  Timothy  Gruaz,  the  payee  named  in  the 
instrument,  and  who  has  the  legal  title  thereto,  is  the  plaint- 
iff, and  sues  for  the  use  of  J.  L.  Lewis.  The  only  other  ma- 
terial question,  therefore,  necessary  to  decide,  is  whether  a 
suit  at  law  can  be  maintained  on  the  instrument.  It  con- 
tains the  name  of  a  payee  to  whom  is  to  be  paid  a  sum 
specified  by  a  maker  who  executes  the  instrument,  but  no 
time  for  performance  is  mentioned;  hence  it  is  supposed  by 
counsel  for  appellee  to  lack  certainty  in  that  regard.  In 
this,  counsel  are  mistaken;  where  no  time  for  performance 
is  m'entioned  the  performance  is,  by  legal  implication,  to  be 
within  a  reasonable  time.     Driver  v.  Ford,  90  111.  598. 

Where  a  note  was  made  payable  from  avails  of  logs 
bought  of  M.  M.,  when  a  sale  thereof  was  made,  it  was 
held  such  note  was  not  a  note  payable  upon  a  contingency, 
but  absolutelj%  and  when  a  reasonable  time  had  elapsed  to 
make  sale  of  the  logs.     Sears  v.  Wright,  21  Maine,  278. 

Vol.  XLV  40 
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When  the  maker  of  a  note  promises  to  pay  a  sum  certain 
Avhen  he  *'  shall  sell  the  place  he  lives  on,"  the  debt  is  abso- 
lute, though  its  payment  is  postponed,  and  it  is  the  duty  of 
the  maker  to  sell  in  a  reasonable  time.  Crooker  v.  Holmes, 
65  llaiiie,  195.  If  we  interpret  the  instrument  sued  on  by 
the  light  of  the  above  cite<l  decisions,  its  legal  import  is  tliat 
appellee  thereby  promised  Gruaz  to  sell  the  land  described 
within  a  reasonable  time  after  the  execution  of  the  instru- 
ment and  out  of  the  proceeds  of  such  sale  immediately  pay 
$1,2(M)  to  Gruaz.  A  breach  of  this  contract  and  a  right  of 
action  to  recover  the  sum  named  therein  would  arise  if  the 
maker  failed  to  sell  the  land  within  such  reasonable  time, 
and  out  of  the  proceeds  pay  the  sum  he  had  promised  to  pay 
to  Gruaz.  The  amended  declaration  consisted  of  five  spe- 
cial counts  and  a  common  consolidated  count  for  money 
lent  and  advanced,  money  paid,  money  had  and  received^  and 
money  due  for  interest.  A  general  demurrer  to  the  amended 
declaration,  and  each  count  thereof,  was  sustained  by  the 
court  below.  In  the  3d,  4th  and  5th  special  counts  and  in 
each  of  them  a  legal  cause  of  action  was  averred  in  accord- 
ance with  our  view  as  before  expressed,  and  the  common 
count  was  in  the  usual  form.  The  court  erred  in  sustaining 
the  demurrer  and  for  that  reason  the  judgment  is  reversed 

and  the  cause  remanded. 

Heversed  a?id  remanded. 


J.  H.  C.  Weise,  Administrator,  etc., 

V. 

J.  K  Tate  et  al. 

Highways— Action  Against  Commissioners  of^Omissian  of  Defend- 
ants to  Perform  Duty— Defective  Bridge—Death  of  PlainiifTs  Intestate 
Caused — Pleading — Officers. 

1.  Before  a  public  officer  can  be  made  liable  for  omitting  to  doBome- 
thing,  the  obligation  to  do  tliat  thing  must  be  absolute,  specific  and  im- 
perative. 
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2.  Where  the  negligence  charged  is  the  omission  to  do  a  duty  imposed 
by  ptafcute,  in  order  to  maintain  a  suit  for  damages  resulting  from  such 
neglect,  itLs  essential  to  aver  in  the  declaration  and  to  prove  that  defend- 
ants had  tlie  means  and  opportunity  to  perform  the  duty  in  time  to 
avert  the  injury. 

[Opinion  filed  December  7,  1892.] 

Appeal  from  the  Circuit  Court  of  Washington  County; 
the  Hon.  A.  S.  Wilderman,  Judge,  presiding. 

.   Messrs.  George  Yebnob  and  Forman  &  Mkkrick,  for  ap- 
pellant. 

Mr.  Charles  T.  Moore,  for  appellees. 

Mr.  Justice  Green.  This  suit  was  brought  by  the  admin- 
istrator under  the  statute  to  recover  damages  for  the  death 
of  his  intestate.  The  original  declaration  consisted  of  two 
counts,  in  substance  as  follows :  Beginning  of  declaration 
avers  "  that  J.  11.  C.  Weise,  administrator  of  the  estate  of 
Christian  Roevekamp,  deceased,  complains  of  J.  R.  Tate, 
Fritz  Greemann  and  Wilhelm  Arning,  commissioners  of  high- 
ways of  the  town  of  Irvington,  in  Washington  County,  State 
of  Illinois,  defendants,  of  a  plea  of  trespass  on  the  case;" 
further  avers,  "that  defendants,  on  and  before  the  5th 
day  of  September,  1891,  and  prior  to  the  death  of  said 
Eoevekamp,  were  commissioners  of  highwaj^  of  said  town  of 
Irvington,  and  were  acting  as  such  at  the  time  of  Roeve- 
kamp's  death;"  avers  their  election  and  sets  forth  their 
duties  as  such  commissioners;  further  avers  "  that  the  de- 
fendants not  regarding  their  duty,  negligently,  carelessly 
and  knowingly  permitted  a  certain  bridge,  which  bridge  is 
located  on  and  over  Grand  Point  Creek,  etc.,  in  said  town 
of  Irvington,  being  on  a  public  highway,  to  become  unsafe 
and  very  dangerous  for  travel;  that  defendants  had  notice  at 
and  prior  to  the  date  aforesaid  that  said  bridge  was  unsafe 
and  dangerous,  and  of  which  unsafe  and  dangerous  condi- 
tion of  said  bridge  the  deceased  had  no  notice;"  avers  "  that 
on  the  5th  day  of  September,  1891,  in  the  said  town  of  Ir- 
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vington,  as  the  said  Roevekamp,  with  all  due  care  and  dili- 
gence, was  then  and  there  driving  across  said  bridge  at  the 
time  and  place  aforesaid  upon  said  public  highway,  in  a  cer- 
tain wa^on  drawn  by  two  horses,  the  said  bridge  gave  way 
and  broke  down  by  reason  of  its  uns  ife  and  dangerous  condi- 
tion; thereby  the  said  Roevekamp  was  cut,  bruised  and 
mangled,  of  which  injury  then  and  there  received  the  said 
Roevekamp  instantly  died;"  avers  "  that  said  Roevekamp 
left  surviving  him  Louise  Roevekamp,  his  widow,  and  Anna, 
llenry,  John  and  Clara,  his  children,  all  minors,  and  they  by 
reason  of  the  death  of  said  Roevekamp  have  been  deprived  of 
their  means  of  support."'  Second  count  of  declaration  sub- 
stantially the  same  as  the  first  count;  alleges  damages  in 
sum  of  $5,000,  and  makes  profert  of  letters,  etc. 

A  general  demurrer  to  this  declaration  was  sustained  and 
leave  was  granted  to  amend. 

Amended  declaration  as  to  first  count  av6rs  in  addition 
to  averments  in  original  declaration,  "  That  it  was  the  duty 
of  defendants  to  ascertain  by  inspection  and  examination 
the  condition  of  bridges  in  their  respective  town,  and  it  is 
their  further  duty  to  place  a  notice  of  warning  on  or  about 
the  approaches  of  any  such  bridge,  not  found  safe,  notify- 
ing the  public  that  said  bridge  was  unsafe  and  dangerous 
for  travel;"  avers  "  that  defendants  further,  not  regarding 
their  duty,  permitted  said  bridge  to  remain  in  said  unsafe 
and  danf2:erous  condition,  without  in  awv  manner  or  form 
giving  notice  to  the  public  that  said  bridge  was  unsafe  for 
travel,  and  for  which  failure,  then  and  there  made  them- 
selves criminally  negligent  and  liable  on  account  of  said 
palpable  omission  of  duty;"  further  avers  "  that  said  town 
of  Irvington  had  at  its  disposal  at  the  time  aforesaid  and 
just  prior  thereto  sufficient  funds  with  which  to  defray 
the  expenses  of  repairing  said  bridge,"  and  further  ''that 
the  tax  levied  by  the  commissioners  of  said  town  of  Irving- 
ton  for  the  fiscal  year,  to  wut,  1891,  was  sufficient  to 
cover  all  necessary  expenditures  for  maintaining  and  keep- 
ing in  repair  the  public  highway;"  avers  "  that  it  was  the 
duty  of  defendants  to  repair  said  bridge  and  give  order  on 


Fourth  District — August  Term,  1892.       629 

Weise  v.  Tate. 

their  treasurer  for  the  amount  necessary  to  defray  the  ex- 
penses of  said  repairs  to  the  extent  not  beyond  the  amount 
of  funds  on  hand,  and  of  the  tax  actually  levied  by  them. 
Amendment  to  second  count  of  declaration  avers  substan- 
tially the  same  as  in  first  count.  To  the  declaration  as 
amended,  a  general  demurrer  was  sustained,  and  plaintiff 
electing  to  abide  by  the  amended  declaration  a  judgment 
against  him  for  costs  was  entered,  and  he  took  this  appeal. 
The  demurrer  was  properly  sustained.  ■  The  amended  dec- 
laration is  not  based  upon  negligent  acts  committed  by 
defendant  in  the  performance  of  official  duty,  but  upon  an 
omission  to  perform  duties  imposed  upon  them  by  the  stat- 
ute. "  Before  a  public  officer  can  be  made  liable  for  omitting 
to  do  something,  the  obligation  to  do  that  thing  must  be 
absolute,  specific  and  imperative."  •  Shearman  and  Kedfield 
on  Neg.,  Sec.  314,  and  note. 

We  apprehend,  also,  where  the  negligence  charged  is  the 
omission  to  perform  a  duty  imposed  by  statute,  that  to 
maintain  a  suit  for  damages  resulting  from  such  alleged 
omission,  it  is  essential  to  aver  in  the  declaration  and 
establish  by  the  proof  that  defendant  officers  were  af- 
forded means  and  opportunity  to  perform  the  duty  in 
time  to  avert  the  injury.  In  this  case,  if  it  be  conceded 
that  it  was  the  duty  of  appellees  to  repair  this  particular 
bridge,  and  it  was  not  in  safe  condition  when  deceased 
attempted  to  cross  it,  and  by  reason  of  failure  to  repair  the 
accident  and  injury  to  him  occurred,  yet  if  defendants  had 
no  notice  of  its  unsafe  condition  a  sufficient  time  before  the 
accident  to  have  enabled  them  to  put  it  in  proper  repair  by 
that  time,  or  if  they  did  not  have  under  their  control  the 
means  provided  by  law  for  that  purpose,  this  action  Avill  not 
lie.  It  is  averred  in  the  declaration,  as, amended,  that  the 
defendants  had  notice  at  and  prior  to  the  time  of  the  accident 
that  said  bridge  was  unsafe  and  dangerous,  but  it  is  not 
averred  how  long  before  or  that  they  had  such  notice  a 
sufficient  length  of  time  before  the  accident  to  enable  them 
to  repair  the  bridge  and  thus  prevent  the  injury.  The  duty 
of  defendants  to  ascertain  by  inspection  and  examination 
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the  condition  of  the  bridge  is  averred,  but  it  is  not  averred 
they  omitted  this  duty.  It  is  also  averred  that  it  was 
the  duty  of  defendants  to  place  a  notice  of  vrarning  on  or 
about  the  approaches  of  any  such  bridge  not  found  safe, 
notifying  the  public  that  said  bridge  Avas  unsafe  and  dan- 
gerous for  tnivel,  but  it  is  not  averred  the  omission  to  put 
up  such  notice  induced  deceased  to  believe  the  bridge  was 
safe  or  in  any  way  brought  about  the  accident,  but  that 
by  such  omission  defendants  "  made  themselves  criminallv 
negligent  and  liable."  The  averments  with  regard  to  the 
means  to  repair  tlie  bridge  are,  "that  said  town  of  Ir- 
vington  had  at  its  disj)osal  at  the  time  aforesaid  and  just 
prior  thereto  sufficient  funds  on  hand  with  which  to  defray 
the  expenses  of  rei)airing  said  bridge,  and  further  that  the 
tax  levied  by  commissioners  of  said  town  for  the  fiscal  vear 
1801,  was  sufficient  to  cover  all  necessary  exj)enditures  for 
maintaining  and  keejnng  in  repair  the  public  highway." 

By  the  i)ro\isions  of  Sec.  10,  Chap.  121,  Kev.  St.,  it  is 
required  tliat  commissioners  of  highways  shall  elect  one  of 
their  number  treasurer,  wlio  shall  receive  and  have  charge 
of  all  moneys  raised  in  the  town  for  the  supjx)rt  and  main- 
tenance of  roads  and  bridges,  and  shall  hold  such  moneys 
subject  to  the  order  of  the  commissioners  and  pay  them  over 
upon  the  order  of  said  commissioners  or  a  majority  of  the 
board.  Tlie  treasurer,  therefore,  was  the  custodian  of  all  the 
moneys  that  defendants  were  authorized  to  control  and  use 
for  tlie  re])air  of  tliis  bridge  and  it  is  not  averred  he  had  any 
funds  on  hand.  The  town  of  Irvington  might  have  had  at 
its  disposal  sufficient  funds  with  which  to  defray  the  ex- 
l^enses  of  repairing  said  bridge,  but  the  defendants  were  with- 
out lawful  pbwer  to  demand  such  funds  and  use  and  appro- 
priate tliem  for  that  ])urpose.  As  to  the  averment  that  the 
tax  levied  was  sufficient  to  cover  all  necessary  expenditures 
for  maintaining  and  keeping  in'  repair  the  jmblie  highway^ 
we  remark  that  it  is  not  alleged  the  highway  was  that 
in  which  the  bridge  was  located,  nor  that  the  tax  levied 
could  be  used  by  defendant  in  repairing  said  bridge.  After 
a  careful  examination  of  the  declaration  as  amended  we 
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have  reached  the  conclusion  it  is  fatally  defective,  because 
the  averments  thereof  do  not  show  that  the  defendant  of- 
ficers were  afforded  the  means  and  opjx)rtunity  to  perform 
the  duty  alleged  to  have  been  omitted  in  time  to  enable  them 
to  repair  said  bridge  and  avert  the  accident.  The  court  did 
not  orr  in  sustaining  the  demurrer.  Pickerell  v.  Kunst,  15 
111.  App.  401;  Xeinsteil  v.  Smith,  21  111.  App.  235. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Hoover  &  Gamble 

V, 

Christian  Doetsch. 


45  631 
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5a7es — Warranty— Breach  of  an  Defense  in  Action  by  Vendor — 
Failure  of  Vendee  to  Comply  tmth  Condition  Precedent, 

In  an  action  brought  by  the  vendors  of  a  harvesting  machine  on  notes 
^ven  by  the  vendee,  where  the  defense  was  that  the  machine  was  sold 
with  a  warranty  that  it  would  do  good  work,  which  it  failed  to  do,  this 
court  holds,  it  being  one  of  the  conditions  of  the  sale  that  the  vendee 
should  return  the  machine  in  case  it  did  not  do  satisfactory  work,  after 
the  vendors  had  been  notified  to  fix  it  and  failed  to  do  so,  that  before 
the  vendee  could  rely  on  a  breach  of  the  warranty  as  a  defense  he  must 
show  a  compliance  with  the  conditions  which  w^ere  to  have  been  per- 
formed by  him,  and  that  the  evidence  failed  to  show  that  he  had 
returned  the  machine  or  been  excused  from  so  doing. 

[Opinion  filed  December  7,  1892.] 

Appeal  from  the  County  Court  of  Jackson  County;  the 
Hon.  W.  W.  Baer,  Judge,  presiding. 

Messrs*  Thomas  H.  Phillips  and  A.  B.  Gareett,  for  ap- 
pellants. 


Messrs.  Hill  &  Maetin,  for  appellee. 
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Mr.  Justice  Green.  Appellee  contracted  with  appellants 
through  their  agent  to  purchase  a  machine  for  cutting  and 
binding  small  grain,  and  it  was  delivered  to  him  in  June, 
1S87,  together  with  the  following  printed  warranty  offered 
in  evidence  on  behalf  of  appellee : 

The  following  warranty  applies  to  machine  ordered  June 
8,  1887,  by  Mr.  Christian  Doetsch  :  "  Every  machine  we 
manufacture  is  warranted  to  be  well  built,  of  good  material, 
and  will  do  good  work  where  any  self-binding  harvesting 
machine  mower  can  be  successfully  operated.  Should  ma- 
chine fail  to  work  properly  when  started,  due  notice  must 
be  given  to  us  or  our  agents,  and  time  allowed  to  send  a 
person  to  put  it  in  order,  the  purchaser  rendering  necessary 
and  friendly  assistance,  furnishing  teams,  etc.  If  it  is  not 
then  made  to  work  well  it  may  be  returned,  and  any  pay- 
ment that  has  been  made  before  trial  of  machine  will  be  re- 
funded or  a  perfect  machine  will  be  given  in  its  place. 
Continued  possession  of  the  machine  ^vill  be  evidence  of 
satisfaction.  IIoover  and  Gamble." 

This  suit  was  brought  to  recover  the  price  of  the  machine, 
evidenced  by  two  notes  payable  to  appellants,  dated  Oct.  1, 
1887,  and  executed  by  the  appellee.  The  defense  set  up 
was  that  the  machine  was  so  defective  as  to  be  practically 
worthless,  and  it  is  insisted  on  behalf  of  a])i)ellee  that  the 
proof  shows  a  sufficient  compliance  with  the  temis  of  the 
warranty  with  reference  to  the  return  of  the  machine  in 
this,  that  after  the  machine  hiul  been  tried  about  a  week 
and  failed  to  work,  appellee  told  the  agent  he  would  bring 
the  machine  back,  and  the  agent  said  he  would  not  take  it 
back,  he  would  make  it  work;  that  he  did  not  sell  machines 
to  take  back.  It  is  also  further  insisted  that  even  if  appel- 
lee did  not  offer  to  make  such  return,  yet,  if  the  macliino 
was  worthless  no  return  was  necessary  in  order  that  appel- 
lee might  avail  himself  of  the  defense  of  failure  of  consider- 
ation, and  in  support  of  this  last  contention  the  cases  of 
Underwood  v.  Wolff,  131  111.  430,  and  Brown  v.  Keinholdt, 
41  III.  App.  599,  are  cited. 

In  each  of  these  cases  there  was  an  express  warranty 
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given  by  the  vendor  that  the  article  sold  was  of  a  certain 
kind  and  quality,  and  would  do  a  certain  amount  and  kind 
of  work.  No  conditions  were  imposed  upon  the  vendee,  as 
in  this  case,  by  the  terms  of  the  warranty,  hence  it  A^as 
properly  held  in  each  of  the  cases  cited  under  the  facts 
proven  that  no  return  was  necessary.  In  this  record  the 
evidence  substantially  shows  that  appellee  never  took  the 
machine  to  his  own  residence,  but  when  he  received  it  in 
June,  took  it  into  the  field  of  one  Stanton,  where  it  was  set 
up  and  started  under  the  direction  of  Morgan,  who  was  sent 
by  appellant's  agent,  and  Morgan  testified  it  worked  well 
and  seemed  to  give  satisfaction.  In  this  he  is  contradicted 
by  appellee  and  other  witnesses  who  testify  ft  did  not  do 
good  work  because  of  some  defect  in  the  binder.  After 
trying  it  for  one  or  two  days,  as  appellee. testifies,  in  Stan- 
ton's field,  and  finding  it  would  not  work  on  account  of 
defective  binder,  appellant's  agent  was  notified,  and  a 
man  sent  out  to  fix  the  machine;  but  still  it  did  not  work  on 
account  of  defect  in  binder.  It  was  then  taken  into  the 
field  of  one  Payne  and  did  not  work;  then  appellee  went 
again  to  appellant's  agent  (as  he  testifies)  and  told  the  agent 
he  would  bring  machine  back,  but  the  agent  said  they 
didn't  sell  them  to  take  back;  they  wouldn't  take  it  back, 
they  would  make  it  work.  After  waiting  a  day  or  two 
appellee  bought  another  machine.  After  their  wheat  har- 
vest was  over,  a  new  binder  was  attached  to  the  machine 
by  an  agent  sent  by  appellants,  but  no  further  test  of  it  was 
made  in  1887,  except  in  afield  of  oats,  where  it  also  failed  to 
work  well.  According  to  the  testimony  of  appellee  and  one 
Kipley,  the  machine  was  left  out  and  exposed  to  the  weather, 
without  care  or  shelter,  from  and  after  this  time  in  June, 
1887. 

With  all  the  knowledge  and  information  touching  the 
defective  condition  of  the  machine  which  appellee  had 
obtained,  as  he  says,  by  the  repeatecl  tests  made,  and  on 
October  1,  1887,  he  executed  the  notes  sued  on.  The  a^ent 
to  whom  the  notes  were  delivered  and  another  witness  who 
was  j^resent  when  they  were  executed  testify  they  were  given 
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in  settlement  for  the  machine.  Appellee  contradicts  these 
Avitnesses,  and  says  the  notes  were  given  with  the  agreement 
the  guaranty  was  to  continue.  If  the  version  of  a])i)cllee  is 
acc(»pted  he  executed  and  delivered  these  notes  with  full 
knowledge  of  the  defects  in  the  machine,  but  upon  condition 
that  he  should  have  the  benefit  of  the  provisions  of  the 
printed  warranty  in  accordance  with  the  terms  thereof, 
whereby  he  undertook,  if  the  machine  failed  to  work  prop- 
erly when  started,  to  give  appellants  or  their  agents  due 
notice  and  allow  them  sufficient  time  to  send  a  jwrson  to 
})ut  it  in  oixier  and  render  them  necessary  and  friendly 
assistance,  furnish  teams,  etc.,  and  if  it  was  not  then  made 
to  work  well  he  could  return  the  machine,  and  any  payment 
he  had  made  before  the  trial  of  it  would  be  refunded  or  a 
perfect  machine  given  him  in  its  place.  It  was  further  pro- 
vided, continued  j)ossession  of  the  machine  will  be  evidence 
of  satisfaction.  As  we  construe  the  j)rinted  warrant}^  its 
])lain  meaning  and  intent  is  that  even  in  case  tlie  machine 
proved  worthless  iis  a  harvester,  api)ellants  were  not  to  lose 
it  or  be  obliged  to  go  after  it,  and  were  not  liable  to  refund 
the  purchase  money  if  appellee  kept  the  machine  and  failed 
to  make  the  test  and  give  the  notice,  and  then  if  it  was  not 
made  to  work  Avell,  failed  to  return  it  within  a  reasonable 
time;  and  we  jK^rceive  no  good  reason  as  at  present  advised 
why  the  parties  could  not  lawfully  make  this  stipulation 
one  of  the  terms  of  the  warranty,  nor  why  it  was  not  oper- 
ative and  binding  as  a  condition  precedent.  It  was  reason- 
able and  fair  to  both  parties.  Appellee  could  secure  the 
repayment  of  the  purchase  money  by  performing  the  slight 
duty  of  returning  the  machine  if  it  could  not  be  made  to 
work  well,  and  thereby  appellants  would  have  received  tlie 
benefit  of  its  intrinsic  value,  even  if  it  would  not  work  well 
as  a  harvester;  and  we  controvert  no  rule  announced  in  the 
cases  cited  by  the  construction  and  effect  we  thus  give  to 
the  written  warranty.  AVas  the  condition  complie<l  with 
and  perfonned  by  the  apj^ellee  ?  At  the  time  the  notes 
were  given  the  harvest  of  1887  was  over;  hence  the  terras 
and  conditions  of  the  printed  warranty  did  not  apply  to  the 
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past,  but  to  the  future  acts  of  the  parties,  and  the  oif er  made 
in  June,  1887,  to  return  the  machine,  is  of  no  importance. 

The  new  bargain  was  entered  into  October  1,  1887,  and 
at  no  time  thereafter  was  there  a  test  made  of  the  machine 
and  notice  given  appellants  or  their  agents  that  it  failed  to 
work  properly,  hor  at  any  time  thereafter  was  the  machine 
returned  or  an  offer  to  return  it  made;  but  up  to  and  at  the 
time  this  suit  was  commenced,  on  September  2,  1891,  the 
continued  possession  of  the  machine  remained  in  appellee. 
It  thus  appears,  from  the  evidence,  appellee  failed  to  per- 
form the  condition  precedent  and  if  we  are  right  in  the  con- 
struction and  effect  given  the  warranty  by  us,  it  follows 
that  under  the  facts  proven  appellee  was  not  entitled  to  re- 
coup as  damage  for  the  breach  of  the  warranty  the  pur- 
chase price  of  the  machine  and  thus  defeat  a  recovery.  If 
we  are  wrong  in  our  views  touching  the  construction  of  the 
warranty  we  would  still  be  compelled  to  reverse  the  judgment 
because  erroneous  instructions  were  given  on  behalf  of  ap- 
pellee, based  upon  the  theory  that  he  offered  to  return  the 
machine,  when  the  evidence  shows  no  such  offer  was  made 
after  the  notes  sued  on  were  given.  The  judgment  is 
reversed  and  cause  remanded. 

Reversed  and  remanded. 


Louisville,  Evansville  &  St.  Louis  Consolidated 

Kailroad   Company 

V. 

L.  H.  Hawthorn. 


Master  and  Sei^'ant — Negligence  of  Master — Personal  Injury  to  Serv- 
ant— Conflict  of  Evidence — Fellow-servants, 

The  plaintiff  was  employed  by  defendant,  with  others,  under  charge 
of  a  foreman,  in  erecting  fences  along  its  right  of  way.  While  attempt- 
ing to  climb  upon  a  car  loaded  with  posts,  imder  orders  from  his  foreman, 
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to  assist  in  throwing  off  the  same,  the  train  suddenly  8tai*ted  backward 
and  appellee  was  injured.  In  an  action  brought  against  .the  defendant 
to  recover  damages  for  such  injury,  this  court  holds  that  the  jury  was 
waiTanted  by  the  evidence  in  jfinding  that  plaintiff  was  free  from  negli- 
gence,  that  the  injury  was  caused  by  the  negligence  of  defendant's  en- 
gineer, and  that  such  engineer  and  plaintiff  were  not  fellow-eervants. 

[Opinion  filed  December  7,  1892.] 

Appeal  from  the  Circuit  Court  of  Marion  County;  the 
lion.  Benjamin  E..  BuKRouans,  Judge,  presiding. 

Appellee  brought  this  action  on  the  case  against  appel- 
lant to  recover  damages  for  injuries  to  his  person.  The 
declaration  contained  five  counts.  In  the  first  count  it  is 
averred  that  plaintiff  and  other  workmen  were  employed 
by  defendant  to  construct  a  wire  fence  along  its  right  of 
way.  That  plaintiflf  and  said  workmen  were  in  charge  of 
one  Risiey,  as  foreman  and  overseer  for  defendant,  who 
was  given  full  power  and  authority  to  direct  and  control 
plaintiflf  and  said  workmen  in  and  about  the  construction 
of  said  fence.  That  defendant  was  then  and  there  possessed 
of  an  engine  and  train  of  freight  cars,  under  the  care  and 
management  of  divers  other  servants  of  defendant,  who 
caused  said  engine  and  train  to  stop  at  a  point  where  plaint- 
iflf and  said  other  workmen  were  constructing  said  fence, 
and  the  defendant  was  then  and  there  possessed  of  a  lot  of 
fence  posts  to  be  used  in  the  construction  of  the  fence,  and 
then  and  there  had  the  posts  upon  a  car  in  said  train. 
That  Risley,  as  such  foreman  and  overseer,  ordered  plaint- 
iflf and  said  other  workmen  to  get  on  said  train  and  unload 
the  car  loaded  with  fence  posts,  as  he  had  a  right  and 
authority  to  do.  That  phiintiflf  being  so  ordered  by  said 
Eisley,  it  became  his  duty  to  get  upon  the  train  and  unload 
said  posts,  and  he  thereupon,  then  and  there,  using  due 
care  and  caution,  attempted  to  climb  up  and  get  upon  said 
train  for  the  purpose  of  unloading  said  posts.  That  defend- 
ant then  and  there  had,  in  charge  of  said  locomotive  at- 
tached to  the  train,  its  engineer  and  servant  and  it  was  his 
duty  to  keep  the  same  and  said  train  of  cars  motionless  and 
still  until  plaintiflf  could  climb  upon  said  car. 
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It  is  next  averred  the  engineer  totally  disregarded  this 
duty,  and  carelessly  and  negligently  set  said  engine  in  motion, 
and  started  the  train  of  cars  while  plaintiff  so  attempted  to 
climb  upon  said  train,  and  by  reason  of  such  negligence  of 
defendant  by  its  servant,  one  of  the  cars  caught  the  left 
foot  of  plaintiff  under  the  wheels  of  the  same,  and  crushed 
and  mangled  his  foot  and  leg,  etc.  The  details  of  the  effects 
of  the  injury,  including  amputation  of  the  leg,  are  then  set 
out  in  full.  In  the  second  count  the  averments  ,are  sub- 
stantially like  those  in  first  count,  except  it  is  averred  in 
second  count  that  plaintiff  was  employed  by  defendant  as  a 
laborer  in  building  said  fence,  "  under  the  control  and  direc- 
tion of  one  Fred  Kisley,  foreman  of  plaintiff,  and  the  men 
with  whom  plaintiff  was  then  and  there  associated  in  the 
building  of  said  fence,  and  that  said  Fred  llisley  had  full 
control  and  authority  over  plaintiff,  and  the  other  men 
employed  in  and  about  the  building  of  said  fence,  with  full 
power  and  authority  to  discharge  them,  and  that  said  Fred 
Kisley  stood  to  the  plaintiff  and  his  associates  as  the  repre- 
sentative of  the  defendant,  which  was  their  common  master." 

It  is  also  further  averred  in  second  count  that  plaintiff, 
by  order  of  said  foreman^  was  attempting  to  climb  on  the 
car  loaded  with  fence  posts,  using  all  due  caro  and  caution 
for  his  own  safety,  and  the  engineer,  by  gross  negligence, 
set  the  engine  and  train  in  motion  before  plaintiff  had  suc- 
ceeded in  getting  on,  whereby  he  was  caused  to  lose  his 
foothold,  and  was  thrown  with  great  force  and  violence  to 
said  track,  and  was  injured,  etc. 

In  the  third  count  it  is  charged,  as  additional  negligence 
of  engineer,  the  train  was  suddenly  started  backward  with- 
out ringing  bell  or  sounding  whistle  or  apprising  plaintiff 
by  any  signal,  of  danger  to  which  he  would  be  subjected  by 
motion  of  said  engine  and  train. 

The  fourth  count  sets  out  the  negligence  causing  the 
injury  substantially  as  in  the  first. 

In  the  fifth  count  it  is  averred,  in  addition  to  the  other 
acts  of  negligence,  that  defendant  failed  in  its  duty  to  pro- 
vide suitable  steps  and  handles  on  the  side  and  ends  of  car 
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loaded  with  posts,  so  that  its  employes  might  siifely,  and 
A\ithoiit  danger  to  their  persons,  climb  into  and  oflF  from 
said  cars. 

To  this  declaration,  the  formal  parts  of  which  and  some 
of  the  details  are  omitted  in  the  foregoing  synopsis,  the 
general  issue  was  pleaded  and  a  simUHer  added.  Upon  the 
issue  thus  joined  the  cause  was  tried  by  a  jury  and  defend- 
ant found  guilty.  Plaintiffs  damages  were  assessed  at 
§2,000,  for  which  sum  and  costs  of  suit  judgment  was 
entered  against  defendant  and  it  took  this  api)eal. 

Messrs.  Iglehakt  &  Taylor  and  "W.  &  E.  L.  Stoker,  for 
appellant. 

Messrs.  Frank  F.  Noleman  and  S.  L.  Dwight,  for  ap])el- 
lee. 

Mr.  Justice  Green.  It  is  contended,  on  behalf  of  api)el- 
lant,  that  this  judgment  should  be  reversed,  because  the 
negligence  charged  in  either  count  of  the  declaration  was 
not  proved.  That  even  if  such  negligence  was  established 
by  the  evidence,  yet  plaintiff  was  guilty  of  such  contribu- 
torv  ne<i:li<i:ence  as  would  bar  his  recoverv,  and  even  if  these 
contentions  are  not  tenable  the  apjx^llee  was  not  entitled  to 
recover  because  the  engineer  in  charge  of  the  engine  and  the 
appellee  were  fellow-servants  at  the  time  of  the  injury,  and 
therefore  if  the  negligence  of  the  engineer  caused  the  acci- 
dent, such  negligence  was  a  hazard  voluntarily  assumed  by 
appellee  and  incident  to  his  employment.  Appellee  and 
these  other  men  were  emj)loyed  by  appellant  as  laborers  in 
the  construction  of  a  wire  fence,  along  its  right  of  way; 
their  duties  were  to  dig  post  holes,  set  posts,  stretch  and 
fasten  wires  and  unload  from  car,  posts  brought  to  be  put 
in  said  fence,  when  required  to  do  so. 

They  had  nothing  to  do  with  track  building  or  repairing 
and  they  were  under  the  exclusive  control  and  direction  of 
one  Risloy,  a  foreman  employed  by  appellant,  who  was  by 
it  given  charge  and  control  of  them.  Just  before  the  acci- 
dent, this  foreman  ordered  appellee  and  the  three  other  men 
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to  go  to  a  crossing  and  wait  there  for  a  train  he  was  about 
to  flag  to  stop  at  that  point,  Sijxd  when  the  train  stopped  to 
get  on  a  car  loaded  with  posts,  and  then  as  the  train  moved 
to  unload  and  distribute  the  posts  along  the  side  of  the 
track  to  be  used  in  said  fence.  In  obedience  to  this  order 
the  four  men  went  to  the  point  indicated.  The  train  was 
flagged  by  the  foreman,  but  ran  a  little  distance  past  the 
crossing.  Two  of  the  fence  gang  climbed  upon  a  box  car  in 
the  train  as  it  went  slowly  by  them,  but  appellee  and  one 
Crocker  followed  along  by  the  side  of  the  train  on  the  out- 
side of  track  until  the  train  stopped.  The  car  containing 
the  posts  was  next  ^behind  the  tender;  it  was  an  ordinary 
coal  car.  Posts  were  placed  upright  as  standards  on  the 
inside  and  on  each  side  of  this  car,  and  the  other  posts  were 
piled  up  between  them.  It  was  necessary  for  plaintiff  to 
get  on  top  of  this  pile  in  order  to  unload  them,  and  to  do 
this  he  would  have  to  go  in  between  cars,  climb  up  on  a 
narrow  platform  at  the  rear  end  of  the  coal  car,  and  from 
thence  up  to  the  top  of  the  load.  This  was  the  only  practi- 
cable and  expeditious  method.  He  could  not  get  up  at  the 
side  of  the  car.  When  the  train  stopped,  Crocker  climbed 
upon  the  platform,  and  plaintiff,  in  attempting  to  get  up, 
stepped  wuth  his  left  foot  on  the  rail  at  the  rear  end  of  the 
car.  At  this  time  the  train  was  moved  back  without  ringing 
the  bell  or  sounding  the  w^histle  and  his  foot  was  caught 
between  the  car  wheel  and  rail;  he  was  thus  thrown  down 
and  the  wheel  ran  upon  his  leg  up  to  the  knee  and  crushecl 
it  so  that  amputation  became  necessary  and  this  operation 
was  performed. 

There  is  a  conflict  in  the  evidence  as  to  how  the  car  was 
moved  bsick.  The  engineer  testified :  "  My  engine  came  to 
a  standstill  and  it  did  not  move  until  I  got  a  signal  from  the 
brakeman  to  pull  off  of  the  man  that  was  hurt.  From  the 
time  I  stopped  the  engine  till  I  received  that  signal  from  the 
brakeman,  the  engine  had  not  moved  or  been  reversed." 
Tliis  witness  is  evidently  mistaken.  Appellee  was  not 
injured  by  the  train  moving  ahead,  and  not  until  after  it 
had  been  brought  to  a  standstill.     If  after  that  the  train 
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was  not  moved,  then  appellee  was  not  injured  by  it  at  all. 
liUt  another  witness  for  defendant  testified  there  was  a  little 
slack  in  the  train  when  it  stopped;  it  ran  back  a  little. 
Crocker  and  appellee,  both  of  whom  had  an  opportunity  and 
were  in  a  position  to  observe  and  know  when  the  train 
stopped  and  when  and  how  it  was  moved  again,  testified  it 
had  come  to  a  full  stop,  and  Crocker  said  the  slack  was  all 
taken  up  before  he  attempted  to  get  on  the  car,  and  both 
testified  the  train  was  standing  still  when  Crocker  was  on 
the  narrow  platform  at  the  end  of  the  coal  car,  and  appel- 
lee was  starting  to  climb  up ;  that  the  train  was  not  moving 
as  he  sti^ppcd  on  the  rail.  Immediately  after,  the  train 
moved  back,  without  signal  or  warning,  upon  appellee,  and 
threw  him  down  and  injured  him  as  charged. 

The  preponderance  of  the  evidence  justified  the  jury  in 
finding  the  engineer  knew  these  men  would  have  to  get  on 
the  coal  car  before  they  could  unload  the  posts,  and  he  ran 
the  train  past  the  point  where  they  were  to  commence 
imloading.  That  in  the  attempt  to  run  it  back  to  that 
point  after  he  had  brought  it  to  a  full  stop  he  carelessly 
and  negligently  reversed  his  engine,  caused  the  train  to 
move  back  without  ringing  the  bell  or  sounding  the  whistle 
and  without  informing  himself  the  men  had  got  on  the 
train  and  out  of  danger,  and  thereby  caused  the  accident 
and  injury  to  appellee.  The  negligence  of  the  engineer,  as 
charged,  was  established  by  the  proof,  and  we  fail  to  find 
any  evidence  in  the  record  showing  that  appellee  was  guilty 
of  contributory  negligence.  The  appellant  insists,  however, 
that  the  engineer  and  appellee  were  fellow-servants,  and 
hence  this  suit  can  not  be  maintained.  The  definition  of 
the  term  fellow-servant  is  a  question  of  law,  but  it  is  always 
a  question  of  fact  whether  a  given  case  falls  within  that 
definition.  Our  Supreme  Court  have  defined  this  t«rm 
many  times  in  reported  cases,  a  few  of  which  will  now  be 
referred  to. 

In  C.  &  A.  R.  E.  Co.  v.  Iloyt,  122  111.  369,  it  is  said  in 
the  opinion  "  that  servants  of  the  same  master,  to  be  co- 
employes  so  as  to  exempt  the  master  from  liability  on 


Fourth  District — August  Term,  1892.      641 

L.,  E.  &  St.  L.  C.  R.  R.  Co.  v.  Hawthorn. 

account  of  injuries  sustained  by  one,  resulting  from  the  neg- 
ligence of  the  other,  shall  be  directly  co-operating  with  each 
other  in  the  same  line  of  employment,  or  that  their  usual 
duties  shall  bring  them  into  habitual  association,  so  that 
they  may  exercise  a  mutual  influence  upon  each  other  pro- 
motive of  a  proper  caution."  What  is  meant  is,  if  the  par- 
ties continue  to  be  engaged  in  a  common  service,  they  will 
be  habitually  associated,  so  that  they  may  exercise  an  in- 
fluence over  each  other  promotive  of  a  common  safety. 

In  the  case  of  N.  C.  K.  M.  Co.  v.  Johnson,  114  111.  67,  the 
following  language  is  used  in  the  opinion: 

"  The  idea  is  that  the  relation  between  the  servants  must 
be  such  that  each  as  to  the  other,  by  the  exercise  of  ordi- 
nary caution,  can  either  prevent,  or  remedy  the  negligent  acts 
of  the  other,  or  protect  himself  against  its  consequences,  and 
of  course  where  there  is  no  right  or  no  opportunity  of  super- 
vision, or  when  there  is  no  independent  will,  and  no  right  or 
opportunity  to  avoid  the  negligent  acts  of  another,  without 
disobedience  to  the  orders  of  his  immediate  superior,  the 
doctrine  can  have  no  application." 

This  case  is  cited  and  approved  in  C.  &  N.  W.  Ky.  Co.  v. 
Snyder,  117  111.  376,  128  111.  655;  and  in  C.  «fe  A.  E.  E.  Co. 
V.  Kelly,  127  lU.  637. 

The  facts  disclosed  by  this  record  warranted  the  jury  in 
finding  that  the  appellee  and  the  engineer  in  charge  of  the 
train  were  not  fellow-servants,  as  defined  in  the  cases  cited, 
at  the  time  appellee  was  struck  and  injured.  The  usual 
duties  of  the  train  men  required  them  to  oi)erate  a  freight 
train  on  appellant's  track,  while  appellee  was  employed  to 
build  a  fence  on  its  right  of  way;  hence  the  usual  duties  of 
the  engineer  and  of  the  appellee  were  not  in  the  same  line 
of  employment  and  did  not  bring  them  into  habitual  associa- 
'  tion;  nor  w^ere  they  directly  co-operating  in  the  same  line 
of  employment  at  the  time  ap])ellee  was  struck.  The  order 
given  him  by  the  foreman  imposed  the  duty  to  throw  off 
posts  as  the  train  moved  along.  This  duty  he  had  not  com- 
menced to  perform  when  injured. 

In  C.  &  A.  E.  E.  Co.  v.  Hoyt,  122  111.  369,  a  car  inspector 
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brought  tlie  suit.  His  duties  required  him  to  inspect  cars 
on  incoming  freight  trains,  and  it  was  the  duty  of  the 
engineer  of  such  train  to  detach  the  engine  on  arriving  in 
the  3^ard.  The  engine  of  the  train  in  question  remained 
attached  thereto,  until  j)laintiflf  boarded  the  train,  when  the 
engineer  started  it  suddenly,  and  plaintiff  was  thereby 
thrown  off  and  injured. 

The  court  say  that  the  engineer's  duty  had  ceased  when 
the  inspector  Avent  u})on  tlie  train  to  begin  the  work  of  in- 
spection, and  he  and  tlie  engineer  were  not  fellow-servants. 
They  were  not  co-operating,  because  the  duties  of  one  had 
ceased,  and  in  the  case  at  bar  there  Avas  no  co-operation,  be- 
cause neither  the  engineer  nor  appellee  had  commenced  the 
performance  of  the  work  necessary  to  be  done,  in  order  to 
unload  and  distribute  the  posts.  We  might  also  properly 
say  the  facts  establisli  a  case  under  the  law  as  laid  down  in 
N.  C.  R.  M.  Co.  V.  Johnson,  svj}ra,  where  the  doctrine  con- 
cerning fellow-servants  can  have  no  application.  Moreover, 
the  evidence  justified  the  jury  in  finding  that  appellant,  in 
failing  to  provide  a  step  or  handle  o"n  the  coal  car  whereby 
appellee  could  get  upon  the  platform  thereof  without  going 
between  the  cars,  was  guilty  of  a  violation  of  the  duty  im- 
posed by  law,  requiring  it  to  furnish  reasonably  safe  and 
suitable  appliances  for  the  use  of  its  servants,  and  that  such 
negligence  caused  the  injury. 

We  find  no  error  in  the  ruling  of  the  court  in  giving  and 
refusing  instructions  requiring  a  reversal,  and  the  evidence 
sustains  the  verdict.    The  judgment  is  ailirmed. 

Judgment  affirmed. 


Cleveland,  Cixcinnati,  Cittcago  &  St.  Louis  Rail- 
A  WAY  Company 

V. 

Martin  Walter,  Administrator. 

Master  and  Servant— Duty  of  Employer  to  Employe  cw  to  Fttmigh^ 
ing  Machinery  and  Surroundings — Action  for  Dealh  of  Brakem'in 
Knocked  off  Car  by  Bridge — Contributory  Negligence, 
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1.  When  a  railroad  company  constructs  a  covered  bridge  along  the 
line  of  its  road,  it  should  build  it  of  sufficient  height  so  that  persons  em- 
ployed by  it  as  brakemen,  and  who  in  the  discharge  of  their  duties  are 
required  to  go  upon  the  tops  of  freight  cars  while  passing  through  the 
bridge,  may  pass  through  and  under  the  roof  of  the  bridge  without 
danger  to  their  personal  safety. 

2.  Plaintiff's  intestate  was  a  brakeman  in  the  employ  of  defendant, 
and  met  his  death  through  being  knocked  off  from  the  roof  of  an  unu- 
sually high  car  while  passing  through  one  of  defendant's  bridges.  Held, 
that  the  construction  of  the  bridge  was  such  as  to  warrant  a  finding  of 
negligence  <again8t  defendant,  and  that  it  also  warranted  a  finding  that 
deceased  was  free  from  negligence. 

3.  No  one  is  presumed  to  knowingly  incur  pain  and  death  when  he 
can  avoid  it  at  his  discretion. 

4.  A  servant  is  under  no  obligation  to  investigate  and  test  the  ma- 
chinery and  fixtures  surrounding  him,  in  the  absence  of  notice  that 
there  is  something  wrong  in  that  respect,  but  can  rely  on  the  perform- 
ance of  this  duty  by  the  master. 

[Opinion  filed  December  7,  1892.] 

Appeal  from  the  Circuit  Court  of  Wabash  County;  the 
Hon.  S.  Z.  Laxdks,  Judge,  presiding. 

Messrs.  Bell  <&  Conger,  for  appellant. 

Messrs.  Mundy  &  Organ,  for  a|)pellee. 

Mr.  Justice  Green.  Plaintiffs  intestate  was  employed 
as  a  brakeman  by  the  defendant,  and  while  acting  in  that 
capacity  and  riding  on  the  top  of  a  freight  car  in  defend- 
ant's train,  through  a  covered  bridge  built  and  maintained 
by  defendant,  his  head  struck  a  brace  in  the  bridge  and  he 
was  thereby  knocked  off  the  car  and  so  injured  that  his 
death  resulted.  He  left  a  widow  and  child  him  surviving. 
To  recover  damages  for  his  death  this  suit  was  brought  by 
the  administrator  under  the  statute  against  api)ellant.  The 
jury  found  defendant  guilty  and  assessed  the  damages  at 
82,000,  for  which  sum  and  costs  of  suit  judgment  was  entered 
and  defendant  took  this  appeal.  The  negligence  charged  in 
the  declaration  is  building  and  maintaining  a  covered 
bridge  with  insuflBcient  space  left  between  the  top  of  cars 
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and  the  bottom  of  the  cross  beams  at  the  top  of  the  bridge, 
and  in  other  respects  so  constructed  as  to  endanger  the 
safety  of  brakemen  empk)yed  on  freight  trains  of  defendant 
passing  through  said  bridge;  placing  a  car  of  extraordi- 
nary height  in  the  train  upon  which  deceased  was  working 
at  the  time  he  was  knocked  off,  and  failing  to  maintain  a 
whipping  strap  or  other  device  or  means  to  warn  or  inform 
brakemen  upon  train  of  defendant  that  the  train  was  ap- 
proaching the  bridge.  The  fii*st  question  presented  for  our 
consideration  in  deciding  this  case  is :  Did  api>ellant 
neglect  to  perform  a  legal  duty  which  it  owed  the  decease^l, 
its  servant  ?  Tliis  duty  has  been  defined  and  established  bj' 
numerous  decisions  of  our  Supreme  Court  and  courts  of  last 
resort  in  other  States.  "  The  burden  of  furnishing  safe 
machinery,  appliances,  surroundings,  etc.,  is  upon  the  master, 
and  while  the  master  is  not  to  be  held  liable  for  defects  and 
damages  of  which  the  servant  is  fully  informed,  yet  the 
servant  is  authorized  to  rely  upon  the  acts  of  the  master  in 
that  respect  and  is  under  no  primary  obligation  to  investi- 
gate and  test  the  fitness  and  safety  of  the  machinery,  sur- 
roundings, etc.,  in  the  absence  of  notice  that  there  is  some- 
thing wrong  in  that  respect."  C.  &  E.  F.  R.  R.  Co.  v. 
nines,  132  111.  161).  AVith  respect  to  bridges  this  ruling 
has  been  announced  in  the  case  of  C.  &  A.  R.  R.  Co.  v. 
Johnson,  116  111.  206 :  "  When  a  railroad  company  con- 
structs a  covered  bridge  along  the  line  of  its  I'ailroad,  it 
should  build  it  of  sufiicient  height  so  that  persons  employed 
by  the  railroad  company  as  brakemen,  and  who  are  re- 
quired to  go  upon  the  top  of  freight  trains  in  discharging 
their  duty  as  bralcemen  "while  going  through  the  bridge, 
may  pass  through  and  under  the  roof  of  the  bridge  without 
danger  to  their  personal  safety." 

A])plying  the  law  to  the  facts  proven  in  this  case,  it 
appears  to  ns  the  jury  were  justified  in  finding  that  the 
appellant  failed  to  discharge  the  legal  duty  it  owed  the 
deceased,  and  by  reason  of  its  neglect  in  that  regard  the  in- 
jury to  him  was  occasioned,  and  his  death  resulted.  The 
train  in  question  here  was  a  freight  train  of  sixteen  cars, 
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one  of  which  was  a  car  fourteen  feet  high,  and  three  feet 
higher  than  ordinary  box  freight  cars.  The  train  so  made 
np  was  required  to  be  operated  by  appellant's  employes 
over  its  line  through  the  covered  bridge.  It  was  eighteen 
feet  seven  inches  from  the  top  of  the  rail  to  the  top  cross 
beams  of  the  bridge,  hence  there  was  a  space  of  only  four 
feet  seven  inches  between  these  cross  beams  and  the  top  of 
the  high  car — not  sufficient  to  permit  a  brakeman  to  stand 
erect  on  the  top  of  the  car  while  the  train  passed  through 
the  bridge  without  danger  of  any  injury  to  his  person. 
From  the  cross  beam  a  brace  six  feet  long  extended  diag- 
onally to  the  side  timbers  of  the  bridge.  The  center  of  the 
brace  was  just  above  the  east  side,  and  so  close  to  the  top 
of  this  6ar  that  a  person  sitting  on  the  top  at  that  side 
would  be  struck  by  the  brace  as  the  train  passed  under  it. 
There  were  no  whipping  straps  or  other  means  or  device 
furnished  indicating  to  brakemen  that  the  train  was  ap- 
proaching this  bridge.  The  deceased  was  a  brakeman,  who 
in  the  discharge  of  his  duties  as  such,  was  required  to  be  on 
the  top  of  cars.  He  w^as  seated  on  the  top  and  east  side 
of  the  high  car  as  the  train  passed  into  the  bridge,  and  the 
side  of  his  head  struck  against  the  brace,  and  he  was 
knocked  off  the  car  upon  the  ground,  and  so  injured  that  his 
death  resulted.  It  was  ^hown  in  evidence  that  deceased 
violated  no  rule  of  the  company  by  sitting  where  he  did, 
and  that  brakemen  frequently  sat  upon  the  side  or  top  of  a 
freight  car  when  engaged  in  the  line  of  their  employment 
upon  freight  trains.  Appellant  knew,  and  was  bound  to 
know  the  character,  capacity  and  fitness  of  this  bridge,  and 
that  brakemen  would  be  on  top  of  train  in  the  discharge  of 
their  duties;  w^ith  this  knowledge  it  could  not  be  ignorant, 
when  it  put  a  car  of  the  height  of  fourteen  feet  in  its  train, 
which  it  required  its  servants  to  operate  over  its  line  through 
this  bridge,  that  thereby  an  extra  hazard  was  imposed  u]7on 
them,  and  by  reason  of  the  insufficient  height  of  the  bridge 
and  the  brace  therein  being  constructed  as  it  was,  that  brake- 
men  might  not  pass  through  and  under  the  cross  beams  or 
brace  in  the  bridge  without  danger  of  injury.  It  is  con- 
tended, however,  on  behalf  of  appellant,  that  deceased  did 
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not  exercise  reasonable  care  for  his  own  safety,  and  also 
that  he  knew,  or  ought  to  have  known,  of  the  construction 
and  insufficient  height  of  the  bridge,  and  the  danger  he 
would  incur  if  he  sat  where  he  did  on  top  of  the  car.  As 
Ave  before  remarked,  deceased  violated  no  rule  of  appellant 
in  sitting  where  he  did,  and  sat  where  brakeraen  frequently 
sat  when  engaged  in  the  discharge  of  their  duties  on  freight 
trains.  The  brake  on  the  car  was  in  front  and  on  the  side 
he  placed  himself,  and  within  easy  reach  of  him  if  he  was 
required  to  use  it.  In  view  of  all  the  evidence  we  are  not 
prepared  to  say  the  jury  were  not  warranted  in  finding 
deceased  was  in  the  exercise  of  reasonable  care.  Touching 
the  defense  that  deceased  knew  or  ought  to  have  known  of 
the  defects  through  which  his  injury  was  received,  it  is  said 
in  C.  &  E.  R.  R.  Co.  v.  Hines,  supra: 

"  But  it  is  a  matter  of  defense  that  the  deceased  had  knowl- 
edge of  the  defects  through  which  his  injury  was  received; 
unless  it  shall  appear  from  the  evidence  that  he  had  such 
knowledge,  it  will  not  be  presumed;  since  no  one  is  presumed 
to  knowingly  incur  pain  and  death  where  he  can  avoid  it 
at  his  discretion."  In  the  same  opinion  it  is  also  said,  "  yet 
the  servant  is  authorized  to  rely  upon  the  acts  of  the  master 
in  that  respect  and  is  under  no  primary  obligation  to  investi- 
gate and  test  the  fitness  and  safety  of  the  machinerv  sur- 
rounding,  etc.,  in  the  absence  of  notice  that  there  is  some- 
thing wrong  in  that  respect ;  and  necessarily  much  more  is 
the  servant  entitled  to  assume  that  his  master  has  furnished 
him  with  suitable  and  safe  materials,  machinerv  and  sur- 
roundings,  and  relieved  him  of  investigation  and  injury  in 
that  rcirard,  where,  as  in  the  present  instance,  the  j>erform- 
ance  of  his  duties  requires  constancy  of  attention  to  other 
matters.  A  brakeraan  whose  attention  is  constantly  directed 
to  moving  cars  and  their  coupling  and  uncoupling  can  not 
possibly  give  much  attention  to  the  ties,  switch  bars,  etc., 
over  which  he  may  from  time  to  time  have  to*  pass."  The 
evidence  disclosed  in  this  record  fails  to  show  that  deceased 
knew  or  was  notified  of  the  height  of  the  bridge  or  of  its 
construction  or  of  the  extra  hazard  of  Oj^erating  a  train 
with  the  high  car  in  it,  and  the  danger  of  personal  injury 
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to  himself  if  he  sat  where  he  did  on  top  of  said  car,  and  he  was 
under  no  primary  obligation  to  investigate  and  test  the  fitness 
of  the  bridge  as  constructed  for  the  passage  of  the  high  car 
through  it  without  danger  to  those  working  on  the  train. 
We  find  no  reversible  error  in  the  ruling  of  the  trial  court 
in  admitting  the  evidence  complained  of.  The  instructions 
given  to  the  jury  taken  together  presented  the  law  fairly, 
and  we  (io  not  think  the  jury  were  misled  by  them  to  the 
prejudice  of  appellant. 

In  modifying  appellant's  sixth  instruction,  we  perceive 
no  error.  The  law  .was  more  accurately  stated "  in  the  first 
instruction  given  on  behalf  of  appellant,  than  in  the  fifth 
instruction,  which-  the  court  refused  to  give,  hence  the 
refusal  to  give  the  latter  was  not  error.  The  court  refused 
appellant's  fourth  instruction,  which  read  as  follows :  "  The 
court  instructs  the  jury  that  by  law  the  defendant  was 
required  to  haul  over  the  road  the  high  car  in  question,  if  it 
could  be  with  safety  taken  over  its  road.  The  fact  that  it 
was  higher  than  defendant's  own  cars  would  not  relieve  it 
from  its  duty  in  this  respect."  The  duty  was  not  imposed 
by  law  on  appellant  to  receive  and  transport  a  car  over  its 
line,  if  by  doing  so  its  servants  would  be  thereby  exposed 
to  a  danger  not  incident  to  their  usual  employment  as  such. 
It  was  bound  to  carry  proper  freight  over  its  line  as  a  com- 
mon carrier,  but  was.  not  bound  to  transport  every  kind  of  car. 
This  instruction  ignores  the  question  of  the  danger  to  em- 
ployes, but  would  have  informed  the  jury,  if  the  court  had 
given  it,  that  if  the  car  could  with  safety  be  taken  over 
appellant's  road,  the  law  required  appellant  to  receive  and 
transport  it. 

No  authority  for  such  a  rule  of  law  has  been  cited 
and  we  apprehend  none  can  be  found.  The  court  did  not 
err  in  refusing  this  instruction.  Holding  as  we  do,  that 
the  negligence  of  appellant  as  charged  was  proven  and  that 
the  evidence  did  not  show  such  contributory  negligence  on 
the  part  of  the  deceased  as  barred  the  recovery,  and  that 
the  rulings  of  the  court  were  not  erroneous,  it  follows  that 
in  our  opinion  the  judgment  was  right,  and  it  is  affirmed. 

Judgment  affivDied. 
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J.  F.  Lindley    &  Bros. 

V. 

Charles  B.  Simpson. 

Novation — Consideration  for — Statute  of  Frauds, 

Where  for  a  valid  conauieration  a  party  agrees  to  pay  a  debt  dne  from 
a  debtor  to  bis  creditor  and  the  creditor  releases  his  original  debtor  and 
accepts  the  new  promisor  as  his  sole  debtor,  such  conti-act  constitutes  a 
novation  and  is  not  within  the  statute  of  frauds. 

[Opinion  filed  December  7, 1892.] 

Appeal  from  the  Circuit  Court  of  Ilardin  County;  the 
Hon.  A.  K.  VicKERs,  Judge,  presiding. 

Messrs.  Morris,  Moore  &  Morris,  for  appellants. 

Mr.  J.  F.  Taylor,  for  ap|)ellee. 

Mr.  Justice  Green.  The  evidence  justified  the  jury  in 
finding  the  following  facts,  viz.:  That  James  Simpson,  father 
of  appellee,  was  indebted  to  the  appellants  for  goods  pur- 
chased of  them.  That  H.  M.  Lindley,  one  of  the  members 
of  appellant's  firm,  and  acting  for  it,  came  to  the  store  of 
said  James  Simpson,  in  Cave-in-Eock,  in  Hardin  County, 
and  desired  to  obtain  mortgage  security  for  the  payment  of 
said  debt.  That  the  father  then  owed  appellee  the  sum  of 
$230.  That  it  was  then  and  there  agreed  by  and  betAveen 
said  H.  M.  Lindley  (acting  by  the  authority  of,  and  on  be- 
half of  appellants),  James  Simpson,  and  the  appellee,  that 
James  Simpson  would  give  a  mortgage  upon  his  stock  of 
goods  and  store  house,  securing  the  debt  due  said  firm,  and 
in  consideration  thereof  said  firm  would  assume  and  agree 
to  pay  appellee  the  debt  his  father  owed  him,  and  appellee 
would  accept  such  promise  and  look  to  appellants  for  his 
pay,  and  discharge  his  father  from  liability;  that  thereupon 
in  pursuance  of  such  agreement,  James  Simpson  duly  exe- 
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cuted,  acknowledged  and  delivered  to  appellants  such  mort- 
g£ige,  and  appellee  accepted  the  promise  of  appellants  to 
pay  him  the  debt  due  hira  from  his  father,  and  in  considera- 
tion of  such  promise,  released  and  discharged  James  Simpson 
from  all  liability  on  account  of  said  debt.  The  contention 
of  appellants  that  the  promise  to  pay  the  debt  of  James 
Simpson  was  void  under  the  provisions  of  the  statute  of 
frauds,  is  not  tenable.  The  contract  between  appellee  and 
his  father,  whereby  the  father  was  liable  to  him  for  $230, 
was  discharged  by  the  agreement  of  both,  and  appellants 
were  substituted,  and  made  themselves  liable  in  place  of  the 
father  for  the  payment  of  said  debt  in  consideration  of  the 
discharge  of  that  contract  and  giving  of  the  mortgage,  and 
thus  by  agreement  of  all  the  parties  a  new  contract,  a  nova- 
tion, so  called,  was  created.  The  appellants  did  not  under- 
take to  pay  the  debt  of  another,  but  contracted  an  entirely 
new  debt  of  their  own,  a  part  of  the  consideration  being  the 
absolute  discharge  of  the  old  debt.  Steuble  v.  Hake,  14  111, 
App.  576;  McKinney  v.  Alvis,  14  111.  33. 

'  The  appellee  had  the  right  to  maintain  this  suit  against 
appellants,  and  recover  for  the  breach  of  the  new  contract. 
The  verdict  was  right  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Alfred  Shrimpton  &  Sons,  Limited, 


V.  1  46    W® 

I  f&    453 

Charles  R.  Poole. 


Sales. 


A  verdict  of  a  jury  based  upon  conflicting  evidence  sustained,  and 
judgment  affirmed  in  an  action  brought  to  recover  the  price  of  a  lot  of 
pins. 

[Opinion  filed  December  7,  1892.] 

In  error  to  the  Circuit  Court  of  JeflPerson  County;  the 
Hon.  E.  D.  YouNOBLooD,  Judge,  presiding. 
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Mr.  C-  11.  Pattox,  for  plaintiff  in  error. 

Mr.  C.  S.  C<)N(;er,  for  defendant  in  error. 

^lu.  Justice  Grekx.  Apjiellant  brought  this  suit  to  re- 
cover of  a])i)cllce' the  i)rice  of  some  pins  shipped  to  him 
under  tlie  following  order  alleged  to  have  been  executed  by 
him:     . 

Alfred  Shrimpton  and  Sons,  Limited,  (Pin  Department,) 

273  (^hurch  street,  New  York  : 
Please  put  up  for  us  2  great  gross  pajwrs  of  pins,  300  pins 
in  paper,  with  our  advertis(Mnent  printed  at  head  of  each 
paj)er,  and  between  the  rows  in  following  sizes,  at  4c.  per 
paper.  Terms,  net  30  days,  1  ])er  cent  10  days.  (Here  fol- 
low sizes  and  form  of  advertisement.)  Please  ship  as  soon 
as  you  can  prepare  the  goods,  by  the  cheaj)est  way. 

C.  R.  Poole. 

The  plea  of  genei*al  issue  was  interposed  and  also  a 
special  plea  setting  up  that  the  execution  of  the  instrument 
sued  on  was  obtained  bv  fraud  and  circumvention.  The 
facts  and  circumstances  leading  up  to  and  connected  with 
the  execution  and  delivery  of  the  writing  and  the  manner 
of  the  deceit  and  misrepresentation  whereby  defendant  was 
induced  to  and  did  sign  the  same,  without  reading  it,  are  all 
averred  in  detail  in  the  plea.  To  this  plea  plaintiff  filed 
a  general  demurrer  which  was  overruled  and  thereupon 
issue  was  joined  and  the  cause  was  tried.  The  jur^'  fpund 
for  the  defendant,  and  plaintiff  entered  a  motion  for  a  new 
trial,  which  was  overruled,  and  judgment  against  plaintiff 
was  entered  for  costs,  to  reverse  which  judgment  this  appeal 
was  taken.  "We  think  the  plea  presented  a  substantial  de- 
fense and  the  demurrer  was  properly  overruled.  Latham 
V.  Smith,  45  111.  25.  The  evidence  was  conflicting  as  to  the 
material  facts,  but  this  conflict  was  settled  by  the  jury  in 
favor  of  the  defendant  and  we  are  not  inclined  to  disturb 
the  verdict.  It  is  suggested,  on  behalf  of  plaintiff  in  error, 
that  defendant  was  guilty  of  such  negligence  in  omitting 
to  read  the  instrument  before  signing  it  as  to  preclude  him 
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from  availing  himself  of  the  defense  set  up  in  the  special 
plea.  What  is  negligence  in  signing  a  contract  without 
reading  the  same  is  not  a  question  of  law  but  one  of  fact, 
for  the  jury,  to  be  judged  of  from  the  peculiar  facts  and 
circumstances  of  each  case.  linington  v.  Strong,  111  111. 
152. 

The  jury  were  fully  instructed  as  to  the  duty  of  defend- 
ant in  this  regard  under  the  law,  and  facts  and  circum- 
stances were  proven  by  defendant  which  furnished  sufficient 
excuse  for  the  omission  of  such  diligence  and  care  before 
signing  in  this  case  as  might  ordinarily  be  required  under 
other  circumstances.  We  perceive  no  cause  for  reversing 
the  judgment  and  it  is  affirmed. 

Jud(jment  affiiined. 


William  Ludwig   et  al. 

V. 

August  C.  Huck. 

Judgments  and  Decrees — Of  Justice — Limit  at  ions^Parol  Promise  of 
Defendant  to  Pay, 

A  judgment  which  has  become  barred  by  the  statute  of  limitations 
can  not  be  revived  by  a  parol  promise  of  the  defendant  to  pay  the  same. 

[Opinion  filed  December  7,  1S02.] 

Appeal  from  the  County  Court  of  St.  Clair  County;  the 
Hon.  Benjamin  Boneau,  Judge,  presiding. 

Mr.  William  Winkelmann,  for  appellants. 
Mr.  Charles  P.  Knispel,  for  appellee. 

Mr.  Justice  Green.  This  suit  was  commenced  before  a 
justice  of  the  peace,  on  February  24,  1892,  to  recover  the 
amount  of  two  judgments  against  William  Ludwig  and  Bar- 
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bara  Ludwig,  in  favor  of  appellee,  rendered  in  a  justice's 
court,  one  on  January  22,  1880,  the  other  on  January  30, 
ISNO.  Th(j  suit  was  tried  on  appeal  in  the  County  Court 
and  jud^jfuient  for  a])pellee  was  there  entered  for  the  amount 
of  the  two  judgments,  interest  thereon  and  costs  of  suit. 
The  statute  of  limitations  was  relied  upon  by  defendants 
below  to  bar  the  recovery.  This  defense  ai)pellee  sought  to 
defeat  by  ])roof  of  a  parol  promise  to  pay  made  by  William 
Ludwig,  according  to  api)ellee's  testimony,  some  weeks  before 
Christmas,  1891. 

It  is  insisted  by  appellee  that  the  suit  on  these  judgments 
"  is  a  civil  action  not  otherwise  sjx^cially  provided  for,''  men- 
tioned in  section  15  of  the  limitation  act,  and  barred  in  fiv^e 
years,  and  the  jmrol  promise  to  pay  the  judgments,  like  a 
new  promise  to  pay  any  other  debt,  is  a  new  cause  of  action 
uj)on  which  a  recovery  can  be  had;  that  section  16  of  the 
same  act  barring  suits  not  ccmimenced  in  ten  years  on  causes 
of  action  therein  enumerated,  unless  the  new  promise  is  in 
Avriting,  has  no  application. 

It  is  immaterial  whether  the  bar  of  five  vears  or  the  bar 
of  ten  years  is  held  to  apply;  in  either  event  this  suit  would 
bo  barred,  because  it  Wiis  not  commenced  until  more  than 
twelve  years  after  the  rendition  of  the  judgments  which 
Avere  the  causes  of  action  sued  upon.  Having  been  barred, 
the  question  arises,  did  the  parol  promise  relied  on  create  a 
new  cause  of  action  ujion  which  appellee  was  entitled  to 
maintain  a  suit  and  recover  a  judgment  ?  .  The  original 
indebtedness  of  appellants  to  appellee  w^as  merged  in  the 
two  judgments  sued  on  in  this  case;  the  original  causes  of 
action  were  discharged  by  these  judgments  and  no  contract 
or  debt  remained  which  could  be  made  the  subject-matter  of 
a  new  promise  to  pay.  Richardson  v.  Aiken,  84  111.  221; 
Wayman  v.  Cochrane,  35  111.  152;  Boynton  v.  Bjdl,  105  111. 
627;  Mount  v.  Scholes,  120  111.  394. 

These  judgments  evidence  indebtedness,  but  they  do  more; 
they  are  final  adjudications  whereby  a  debt  is  created  by 
law,  and  not  by  a  contract  or  promise  voluntarily  entered 
into  or  undertaken.    It  is  said  in  the  opinion  in  Eae  v. 
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Hulbert,  17  111.  572 :  "  A  judgment  is  no  more  a  contract 
than  a  tort;  see  also  Stelle  v.  Lovejoy,  23  111.  App.  575; 
American  Ins.  Co.  v.  Arbuckle,  32  111.  App.  369;  Ambler 
V.  Whipple,  139  111.  311.  We  hold,  therefore,  the  prom- 
ise to  pay  these  judgments  did  not  arrest  the  running  of 
the  statute  or  withdraw  them  from  the  operation  of  its 
provisions,  and  to  hold  otherwise  would  be  in  effect  approv- 
ing a  rule  whereby  dormant  judgments  could  be  revived  by 
the  parol  promise  of  the  judgment  debtor  to  pay  them,  a 
doctrine  we  are  not  willing  to  hold.  The  defense  set  up 
under  the  statute  of  limitations  was  fully  sustained  by  the 
evidence,  and  the  finding  and  judgment  for  appellee  was 
error.    The  judgment  is  revei*sed. 

Judgment  reversed. 
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Edward  O'Connell 

V. 

Joshua  Bowman  et  al. 

Highways — Prescription — Usage  Must  be  FYee  from  Interruption  far 
Total  Period — Ded ica  t ion — Acceptance — Iti tent — Evidence —  Tres2)ass. 

1.  In  an  action  of  trespass  brought  by  plaintiff  af^ainst  defendants  for 
breaking  his  close,  where  the  defense  was  that  the  fence  in  question  had 
lieen  erected  by  plaintiff  on  land  to  which  the  public  had  acquired  a 
right  as  a  highway  by  prescription,  this  court  holds  that  the  evidence 
showed  that  during  the  period  in  which  the  public  liad  used  the  land  as 
a  highway,  there  had  been  a  substantial  interruption  of  its  use  which 
prevented  the  statute  from  nmning. 

2.  To  establisli  a  highway  by  dedicati(»n,  there  must  not  only  be 
an  offer  by  the  owner  but  his  offer  must  be  accepted  by  the  public; 
and  mere  aser  by  the  public  of  the  land  as  a  liighway  is  not  sufficient  to 
constitute  such  acceptance.  Until  the  offer  of  dedication  has  been 
accepted  it  may  be  revoked  by  the  owner,  unless  private  rights  have 
intervened. 

3.  To  prove  a  dedication,  the  intention  to  dedicate  must  be  clearly 
shown,  and  he  found  as  a  distinct  fact.  Upon  the  case  presented,  the 
intention  of  the  j)laintiff  was  a  direct  and  material  fact  in  issue,  and  he 
should  have  been  allowed  to  state  his  intent  in  performing  certain  acta 
shown  in  evidence. 

[Opinion  filed  April  11, 1892.] 
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In  error  to  the  Circuit  Court  of  Brown  County;  the  lion. 
"WiLUAM  Marsh,  Judge,  presiding.' 

Messrs.  W.  L.  &  E.  E.  Vandeventeb,  for  plaintiff  in 
error. 

In  Warren  v.  Jacksonville,  15  111.  236,  it  is  said :  "  While 
so  much  land  Ivinof  in  common  in  this  country,  remains  free 
to  public  uses  and  travel,  until  circumstances  induce  owners 
to  inclose,  we  can  deduce  no  strength  of  inference  or  con- 
clusion from  mere  travel  across  it  by  the  public,  without 
objection  from  the  owner.  It  is  neither  the  tem])er,  dispo- 
sition, fashion  or  habit  of  the  people,  or  custom  of  the 
country,  to  object  to  community  enjoying  such  privilege 
until  owners  wish  to  inclose." 

In  Fox  V.  Virgin,  5  111.  App.  .515,  this  court  declares  that 
"  mere  acquiescence  of  the  owner  in  public  travel  over  his 
wild,  uninclosed,  timbered  land,  for  over  twenty  years,  is 
not  sufficient  to  give  the  public  a  title  to  any  part  of  the 
land."  And  in  the  same  case  and  in  Fox  v.  Hodgson,  11 
111.  App.  513,  it  is  unequivocally  declared  that  the  public 
can  acquire  no  right  to  a  road  over  vacant  and  uninclosed 
land  by  use  alone  for  twenty  years.  This  court  also  cate- 
gorically announces  the  same  doctrine  in  Peyton  v.  Shaw, 
15  111.  App.  190;  see,  also.  Harper  v.  Town  of  Dodds,  3  111. 
App.  331.  In  the  Peyton-Shaw  case,  supra^  it  is  further 
said :  ''  It  may  be  true,  as  intimated  in  Owens  v.  Crossett, 
105  111.  354,  that  the  public  may  acquire  a  right  of  way 
by  prescription  over  uninclosed  lands,  yet  the  proof  of  such 
prescriptive  right  must  rest  on  something  more  than  mere 
travel  over  it  by  the  public,  acquiesced  in  by  the  owner,  for 
since  no  inference  of  a  dedication  can  be  drawn  from  such 
permissive  use  of  the  land,  it  is  very  evident  that  so  long  as 
the  adjoining  lands  remain  uninclosed  such  use  could  never 
ripen  into  a  prescriptive  right."  This  court  also  in  Toof  v. 
City  of  Decatur,  19  111.  App.  204,  after  referring  to  the  ordi- 
nary rule  as  to  the  presumption  of  the  existence  of  a  highway 
from  user,  says  :  "An  exception  to  this  rule  is  recognized 
in  the  case  of  Avild  and  uninclosed  land." 
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In  civse  of  Miner  v.  Phillips,  42  111.  123,  our  own  Supreme 
Court  expressly  recognize  the  same  principle,  where  it  is 
licld  proi)er  to  ask  a  witness  generally,  "  whether  his  sale  to 
the  plaintiff  was  made  in  good  faith."  The  court  goes  on 
to  say  that  it  is  the  practice  to  ask  general  questions  con- 
cerning motives  and  intentions,  and  let  the  otlier  side  go 
into  the  details  on  cross-examination.  See  p.  131  of  that 
report.  The  question  pro])ounded  to  the  plaintiff  in  the 
case  at  bar  was  unquestionably  a  proper  one,  and  the  astute 
and  learned  counsel  for  defendants  was  unable  to  state  any 
specific  objection  to  it,  and,  it  being  upon  one  of  the  most 
material  i)oints  involved  in  the  case,  it  was  manifest  error 
to  deprive  the  plaintiff  of  his  own  testimony  touching  that 
question.  It  was-  not  for  the  court  to  say  or  determine  what 
weight  should  be  given  to  the  answer  to  the  question,  for,  if 
the  evidence  was  legally  admissible  and  tended  to  elucidate 
any  material  matter  in  issue,  and  submitted  to  the  consid- 
eration  of  the  jury,  it  Avas  error  to  exclude  it.  Prather  v. 
Vineyard,  4  Gilra.  40;  Hough  v.  Cook,  69  111.  581;  Ptogers 
v.  Brent,  5  GUm.  587;  Slack  v.  McLagan,  15  111.  242;  C.  & 
;N^.  W.  Ily.  Co.  V.  IngersoU,  65  111.  399,  end  of  opinion. 

For  the  convenience  of  the  court  we  mention  a  few  of  the 
numerous  cases  sustaining  the  text  in  1  Thompson  on  Trials, 
Sec.  383,  supra:  Shocky  v.  Mills,  71  Ind.  388;  Thurston  v. 
CorneH,  38  N.  Y.  281;  Fish  v.  Chester,  8  Gray,  5(.>6;  Ilulett 
V.  Ilulett,  37  Vt.  851;  Hale  v.  Taylor,  14  K.  Y.  465;  Ed« 
Avards  v.  Currier,  43  Me.  474;  French  v.  Marstin,  24  X. 
II.  440  (S.  C.  57  Am.  Dec.  294);  Graves  v.  Graves,  45  ]S\  If. 
323;  White  v.  Tucker,  14  Ohio  St.  468. 

It  is  not  true  that  the  law  presumes  a  dedication  from  the 
mere  fact  that  the  road  had  been  used  by  the  public  for 
fifteen  years  without  interruption,  and  that  the  owner 
**  acquiesced  therein."  The  instruction  totally  ignores  that 
indispensable  and  vital  element — the  actual  intention  of  the 
owner  to  dedicate  the  land  to  public  use  as  a  highway.  The 
following  authorities  condemn  this  instruction  in  the  most 
positive  and  unequivocal  terms :  Grube  v.  JJ^ichols,  36  111. 
92;  Marcy  v.  Taylor,  19  111.  634;  Ilard'ing  v.  Town  of  Ilale, 
61  111.  193;  Trustees  v.  Walsh,  57  lU.  363;  111.  Ins.  Co.  v. 
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Littlefield,  67  111.  368;  Fisk  v.  Havana,  88  111.  208;  Eckhart 
V.  Irons,  128  111.  568;  City  of  Bloomington  v.  Cemetery 
Association,  126  111.  221;  City  of  Chicago  v.  Hill  et  al.,  121 
111.  6-^6. 

We  ask  the  court  to  read  the  instruction  copied  on  p.  199, 
in  61  111.,  in  Harding  v.  Town  of  Hale.  It  is  much  more 
favorable  to  the  land  owner  than  the  one  we  are  criticising 
in  this  case,  and  yet  it  was  expressly  disapproved  and  con- 
demned by  the  Supreme  Court  because  it  totally  ignored 
the  element  of  intention,  and  substituted  the  mere  "  ac- 
quiescence of  the  owner." 

In  City  of  Bloomington  v.  Cemetery  Association,  126  111. 
221,  it  is  said  by  'the  Supreme  Court :  "  Unless  a  land 
owner,  by  some  unequivocal  overt  acts  or  declarations  given 
of  his  intetition  to  have  a  strip  thereof  included  in  a  street, 
and  thereby  inducing  the  public  to  use,  and  a  city  to  im- 
prove the  same  as  part  of  the  street,  he  will  not  be  estopped 
from  denying  a  dedication.  Mere  non-action  wiU  not  raise 
an  implication  of  intention  to  dedicate  private  property  to 
public  use,  nor  will  it  estop  the  owner  to  deny  such  inten- 
tion." If  the  first  instruction  given  for  defendants  can  be 
sustained  for  one  moment  in  the  face  of  all  these  unequiv- 
ocal cases,  we  frankly  confess  we  are  unable  to  discover  the 
ground  on  which\  it  may  be  accomplished. 

It  is  not  the  province  of  the  court  to  tell  the  jury  what 
anything  proves;  the  jury,  without  any  intimation  what- 
ever from  the  court,  must  determine  what,  if  anything,  the 
evidence  proves.  Nor  can  the  court  suggest  or  state  to  the 
jury  what  inferences  or  conclusions  they  may  draw  from 
the  evidence.  The  following  are  some  of  the  numerous 
authorities  condemning  all  such  practices :  Eailway  Co.  v. 
Moranda,  108  111.  576;  Tascott  v.  Grace,  12  111.  App.  630; 
Chichester  v.  Whiteleather,  51  111.  259;  Chambers  v.  The 
People,  105  HI.  417;  Aurora  v.  Pennington,  92  111.  56J-; 
Coon  V.  The  People,  99  HI.  368;  Milling  Co.  v.  Thomas,  27 
HI.  App.  141;  Town  of  Evans  v.  Dickey,  117  111.  291;  Kail- 
way  Co.  v.  Warner,  123  HL  38;  Myers  v.  Ky.  Co.,  113  IlL 
386. 

TOL.XLT4S 
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Acceptance  is  a  pure  question  of  fact,  to  be  found  by  the 
jury,  unbiased  by  intimations  from  the  court. 

Mr.  John  J.  McDonald,  for  defendants  in  error. 

The  l)i]l  of  exceptions  is  the  pleading  of  plaintiff  in  eiTor, 
and  if  liable  to  the  charge  of  ambiguity,  uncertainty  or 
omission,  it  should  be  construed  most  strongly  against  hira 
who  pn^pared  it.  Rogers  v.  Hall,  3  Scam.  5;  Wright  v. 
Smith,  S2  111.  527;  1st  Xat'l  Bank  v.  Haskell  et  al.,  23  111. 
App.  CyW;  Chicago  City  Ry.  v.  Duffin,  24  111.  App.  31. 

The  bill  of  exceptions  herein  does  not  contain  nor  purport 
to  contain  all  the  evidence,  and  the  court  will  presume  the 
evidence  heanl  sufficient  to  supjwrt  the  ^verdict.  James  v. 
Dexter,  113  111.  054;  Ximmo  v.  Kuykendall,  85  HI.  470; 
Kason  V.  Letz,  73  111.371;  Miner  v.' Phillips,  42  111.  123: 
Tarble  v.  People,  111  111.  123;  Blanchard  v.  Burbank,  10 
111.  App.  380;  Trustees  of  Schools  v.  Stoltz,  26  111.  A])p. 
389. 

And  where  the  bill  of  exceptions  fails  to  state  that  all  the 
evidence  is  contained  therein  the  court  will  not  undertake  to 
pass  upon  the  facts.     Tarble  v.  People,  111  111.  supra. 

And  will  not  consider  instructions  unless  all  the  evidence 
is  before  the  court.  Miner  v.  Phillips,  42  111.  123;  Leavitte 
V.  Randolph  County,  85  111.  508;  Cogshall  v.  Beesley,  etc., 
76  111.  top  of  page  447. 

Because,  as  laid  down  in  2  Thompson  on  Trials,  Sec.  2777, 
— "in  three  cases  it  is  necessary  that  the  bill  of  exceptions 
should  set  out  all  the  e\4dence:  1.  Where  the  verdict  is 
challenged  as  being  unsupported  by  the  evidence.  2. 
Where  error  is  assigned  upon  the  ruling  of  the  trial  court 
in  giving  or  refusing  instructions,  the  same  not  being  in- 
trinsically bad  in  point  of  law."  "  In  the  first  case,  if  the 
bill  of  exceptions  does  not  set  out  all  the  evidence  the  ap- 
pellate court  wiU  presume,  in  support  of  the  action  of  the 
trial  court,  that  there  was  sufficient  evidence  to  support  the 
verdict;  in  the  second  case,  if  the  bill  of  exceptions  is  defi- 
cient in  like  manner,  the  appellate  court  wiU  presume  that 
there  was  evidence  to  which  the  instructions  which  were 
given,  were  applicable." 
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Counsel  for  plaintiff  in  error  seems  to  have  anticipated 
an  attack  on  his  bill  of  exceptions,  by  quoting  in  support 
thereof,  several  cases  of  our  Supreme  Court.  The  case  in 
113  111.,  146,  cited  by  him,  is  not  in  point,  as  at  top  of  page 
150  the  court  says,  that  the  bill  was  by  agreement  of  parties. 
The  Leavitt  case  in  85  111.,  at  top  of  page  609,  does  not 
decide  the  point  as  stated  by  counsel.  The  cases  in  73  lU., 
371,  and  83  111.,  407,  are  all  different  from  this  case,  as  here 
counsel  attacks  the  finding  of  the  jury,  decisions-  of  the 
court  on  questions  of  evidence  and  the  instructions  of 
the  court.  A  perfect  and  complete  legal  drag-net  of  objec- 
tions. How  can.  this  court  give  effect  to  that  line  of 
decisions  of  our  Supreme  Court,  which  hold  that  new  trials 
will  not  be  granted  for  slight  errors  in  the  giving  and  refusing 
instructions,  where  the  verdict  is  clearly  right,  unless  the 
same  evidence  is  presented  to  you  that  was  introduced 
before  the  court  below  ?  C.  &  W.  I.  R.  R.  Co.  v.  Dooling,  95 
111.  202;  Albin  v.  Kinney,  9G  111.  214;  Lowry  v.  Coster,  91  111. 
182;  C.  &  E.  I.  R.  R.  v.  Rung,  104  111.  646,  and  many  other 
cases.  Here  was  a  hotly  contested  jury  trial  continuing 
two  days,  and  the  bill  of  exception  shows  a  large  number  of 
witnesses  were  sworn.  "With  all  the  facts  fresh  in  the  mem- 
ory of  the  court  a  new  trial  was  refused  because  the  court 
would  have  found  the  same  way  the  jury  did.  Beseler  v. 
Stephani,  71  111.  400;  Hewitt  v.  Jones,  72  111.  218;  Burling 
V.  I.  C.  R.  R.  Co.,  85  111.  18;  Taylor  v.  D.  O.  &  O.  R.  R.  Co., 
10  111.  App.  311  (3d  Dist.). 

It  is  difficult  enough  to  win  verdicts,  and  it  is  hard  to  run 
the  risk  of  losing  one,  where  the  evidence  is  distorted  and 
garbled  as  shown,  on  the  face  of  the  record  in  this  case. 
"  When  a  question  is  fairly  and  intelligently  submitted  to  a 
jury,  their  determination  ought  not  to  be  overthrown 
because  it  does  not  entirely  correspond  with  the  judgment 
of  the  court;  we  had  better  abolish  the  trial  by  jury  alto- 
gether, or  at  least  require  the  judge  to  tell  the  jury  pre- 
cisely and  distinctly  what  his  opinion  of  the  case  is,  and 
require  them  to  find  accordingly,  and  thus  save  the  expense 
of  a  second  trial.     The  theory  of  the  trial  by  jury  is,  that 
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they  are  better  capable  of  judging  of  the  facts  than  the 
court,  and  to  secure  to  suitors  the  benefits  of  this  blessing,  we 
must  give  them  the  advantage  of  their  superior  judgment." 
Per  Caton,  Judge,  in  Kincaid  v.  Turner,  2  Gi  m.  top  page  (\22. 

Mr.  Justice  Pleasants.  This  was  an  action  of  trespaj^, 
commenced  by  plaintiff  in  error  August  15,  1S90.  The 
declaration  alleged  that  on  the  10th  of  April  preceding,  the 
defendants  broke  his  close,  to  wit:  The  E.  i,  S.  W.  J,  Sec. 
16,  T.  1  South,  E.  1  West,  in  said  countv,  and  destroved  his 
fence  standing  thereon.  Verdict  not  guilty;  a  new  trial 
denied,  and  judgment  for  defendants  for  their  costs. 

It  was  fidmitted  that  plaintiff  had  owned  the  premises 
described,  which  were  bottom  lands  between  the  bluffs  and 
the  bed  of  the  Illinois  river,  and  had  been  continuously  in 
possession,  from  August  25,  1861,  to  the  time  of  the  trial; 
and  that  on  the  day  alleged  the  defendants  took  down  and 
removed  a  fence  which  he  had  erected  in  the  surins:  of  18SS, 
along  the  west  bank  of  a  body  of  water  known  as  "  Big 
Lake,"  upon  said  premises.  They  were  never  cultivated  or 
inclosed  until  the  spring  of  1875,  when  he  built  a  fence 
around  tliem,  that  portion  on  the  east  side  being  along  upon 
the  west  bank  of  said  lake  about  two  rods  from  the  water's 
edge,  wliere  the  bank  was  about  a  foot  and  a  half  above  the 
water  at  its  ordinary  stage.  This  was  carried  away  by  the 
high  water  and  ice  in  1879,  and  the  premises  thereafter 
remained  open  until  the  spring  of  1888,  when  he  built 
another,  tlie  east  line  of  which  was  somewhat  further  east 
than  the  former,  being  at  some  points  within  a  rod  of  the 
water's  edge.    • 

So  much  is  undisputed,  and  with  the  proof  of  his  damage, 
constituted  the  plaintiff's  case. 

Tlie  bill  of  exceptions  does  not  purport  to  set  forth  the  evi- 
dence on  the  part  of  the  defendants,  but  only  what  it  tended 
to  prove;  which  was  that  "for  fifteen  or  twenty  years  next 
before  the  commencement  of  this  suit"  there  had  been  a  well 
defined  traveled  road  along  and  over  said  west  bank  of  said 
lake,  "  except  during  the  time  said  first  fence  was  stand- 


Thikd   District— May  TjiEii,  1891.         6G1 

■■■■■-■-■  ■_■_■  -  -_  __■ ■  --, 

O'Connell  v.  Bowman. 

ing;"  that  what  plaintiff's  witnesses  called  the  ''bank," 
dei'endants  called  a  "  ridge  "  or  "  raise,"  and  testified  that  dur- 
ing all  said  time, "  when  no  fence  prevented,"  the  people  who 
traveled  said  way  traveled  along  and  upon  the  top  of  said 
ridge;  that  after  leaving  plaintiff's  land  said  road  diverged 
to  the  northeast  and  terminated  at  a  ferry  across  the  Illinois 
river  a  few  miles  below  Beardstown;  that  it  was  used  by 
many  people  residing  in  the  vicinity,  who  traveled  upon 
it  the  same  as  upon  any  other  highway  in  the  count}^ 

In  an  unsuccessful  attempt  of  the  highway  commissioners, 
in  the  spring  of  1875,  and  before  said  fence  was  built,  to  lay 
out  a  road  fifty  feet  wide  on  and  along  said  ridge,  they 
caused  a  survey  and  plat  to  be  made,  which  the  court,  over 
plaintiff's  objection,  admitted  in  evidence,  in  connection  with 
proof  that  he  had  actual  notice  of  them  and  of  the  proceed- 
ings referred  to.  The  surveyor's  certificate  states  that  the 
line  of  his  survey  ran  "  east  to  the  margin  of  a  lake,  this  point 
being  about  one  rod  west  of  the  lake  bank,"  and  thence 
north,  etc. 

There  was  also  evidence  tending  to  prove  that  about  a 
year  before  the  trial,  on  notice  from  the  commissioners, 
plaintiff  promised  to  remove  the  fence  he  built  in  1888, 
but  afterward  refused  to  do  so  or  to  permit  it  to  be  done, 
and  that  after  that  fence  was  erected  people  were  com- 
pelled to  travel  down  near  the  water's  edge  where  it  was  wet 
and  muddy;  that  the  space  between  the  fence  and  the  lake 
was  less  than  a  rod  w^ide  in  some  places,  and  was  not  the 
same  way  over  which  the  people  traveled  "  when  the  fences 
were  not  there;"  that  "  when  the  fences  were  out  of  the 
way  "  people  occasionally  traveled  over  the  premises  in  a 
diagonal  direction  and  as  they  pleased,  but  that  most  of  the 
travel  was  then  confined  to  the  ridge.  Froi^  the  south  line 
of  plaintiff's  land  the  fence  ran  nearly  north,  following  the 
ridge  fifty  or  sixty  rods,  but  from  that  point  the  lake  and 
traveled  route  diverged  and  ran  northeasterly.  Plaintiff 
knew  that  for  many  years  the  public  or  many  people  were 
traveling  over  and  along  the  ridge  as  a  highway,  and  he 
also,  on  a  few  occasions,  had  traveled  along  the  road  on  the 
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ridge  and  between  the  ridge  and  the  lake.  On  his  part  ho 
deniiul  tlio  alleged  promise  to  remove  the  fence,  and  tcstitieil 
that  when  notified  to  do  so  he  told  the  commissioners  there 
never  had  b(^,en  any  public  highway  where  the  fence  stood, 
and  that  if  tlu^y  moved  it  he  would  make  them  pay  for  it. 
lie  was  asked  bv  his  counsel  "whether  or  not  he  ever 
intended  to  dedicate  or  donate  a  public  highway  at  the 
phice  where  said  fence  stood  upon  said  ridge  or  bank  of  said 
lake,"  but  on  defendants'  objection  thereto  the~court  refused 
to  allow  him  to  answer  it.  Defendants  admitted  that  no 
highway  had  ever  been  laid  out  or  established  there  accord- 
ing to  the  provisions  of  the  statute. 

The  foregoing  are  all  the  facts  specifically  referred  to  in 
the  bill  of  exceptions,  but  it  adds  the  following  general 
statement:  "There  was  evidence  tending  to  show  the 
existence  of  all  the  facts  recited  in  defendant's  instructions. 
But  there  was  no  other  or  further  evidence  introduced  on 
said  trial  tending  to  show  any  other  or  different  facts  or  state 
'  of  facts  than  the  forewin^  —  all  the  other  evidence  intro 
duce<l  by  each  party  and  lieard  on  the  trial  of  Siiid  cause 
having  been  and  being  of  the  same  character  as  that  intro- 
duced l)y  the  respective  parties,  as  above,  and  tending  to 
prove  the  same  fiicts  hereinbefore  mentioned  and  contended 
for  by  the  parties  respectively;  and  none  w^as  introduced  by 
either  party  tending  to  prove  any  other  or  different  fact  or 
facts  than  the  facts  sought  to  be  established  by  the  respective 
parties  by  the  evidence  hereinbefore  stated  and  mentioned ; 
nor  did  defendants  claim  or  attempt  to  prove  a  freehold  in 
said  premises." 

Ve  understand  this  general  statement  as  conceding  that 
there  was  evidence  enough  to  support  a  finding  of  all  tbo 
facts  hypothetically  recited  in  the  instructions  given  for 
the  defendants;  and  accordingly,  excepting  the  admission 
of  the  plat  and  survey  and  the  refusal  to  allow  plaintiff  to 
state  his  intention,  as  above  set  forth,  all  the  points  urged 
for  a  reversal  of  the  judgment  are  raised  upon  the  rulings 
of  the  court  in  respect  to  instructions. 

It  is  not  denied  that  in  removing  the  fence  defendants 


^ 


Third  District— May  Term,  1891.         663 


O'Connell  v.  Bowman. 


acted  by  authority  and  direction  of  the  commissioners  of 
highways  and  would  be  justified  if  it  was  standing  in  a  pub- 
lic highway.  They  claim  the  place  was  such  a  highway, 
first,  by  prescription  under  the  .statute,  and  second,  by 
dedication  of  the  plaintiflF,  the  owner  of  the  land. 

The  statute  in  force  prior  to  July  1, 1887,  was  as  follows : 
"All  roads  within  this  State  which  have  been  laid  out  in  pur- 
suance of  any  law  of  this  State  or  of  the  Territory  of  Illinois, 
or  which  have  been  established  by  dedication  or  used  for 
twenty  y eara,  and  which  have  not  been  vacated  in  pursuance 
of  law,  are  hereby  declared  to  be  public  highways;"  but  by 
the  a<5t  approved  June  17th  of  that  year,  it  was  amended  by 
strildng  out  the  word  "twenty"  and  inserting  in  lieu 
thereof  the  word  "  fifteen." 

The  first  instruction  given  for  defendants  was  as  follows : 
"  If  the  jury  believe  from  the  evidence  that  a  public  road 
had  been  used  by  the  public  over  the  place  in  question  for 
fifteen  years  or  more  before  the  commencement  of  this  suit,, 
without  interruption,  and  that  the  owner  of  the  land  has 
acquiesced  therein  during  all  that  time,  then  the  law  pre- 
sumes a  grant  or  dedication  of  the  ground  upon  which  the 
road  runs  to  the  use  of  the  public  for  a  common  highway," 
whidi  is  copied  from  one  given  in  Daniels  v.  The  People, 
21  111-  4-10,  except  that  it  substitutes  "  fifteen  "  for  "  twenty" 
and  interpolates  the  words  "  before  the  commencement  of 
this  suit."  Whether  the  act  of  1887,  reducing  the  prescrip- 
tive period  from  twenty  to  fifteen  years  was  retroactive,  was 
here  made  a  question  and  largely  discussed  in  the  argu- 
ments; but  we  do  not  feel  called  on  to  decide  it,  because  it 
does  not  appear  to  be  presented  by  this  record.  We  find 
therein  no  evidence  on  which  a  claim  by  prescription  could 
be  based,  even  if  it  were  conceded  that  the  period  of  user 
required  to  establish  it  Avas  only  fifteen  years.  Any  doubt 
on  this  point  must  arise  upon  the  unusual  frame  of  the  bill 
of  exceptions  and  the  rule  which  treats  it  as  a  pleading  to  be 
construed  most  strongly  against  the  plaintiff  in  error.  As 
has  been  seen,  it  states  that  there  was  evidence  tending  to 
show  the  existence  of  "  all  the  facts  recited  in  defendants' 
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instructions."  Those  hypothetically  recited  in  the  one  above 
quoted  are  that  "  a  public  road  has  been  used  by  the  public 
over  the  place  in  question  for  fifteen  years  or  more  before 
the  commencement  of  this  suit;"  that  this  use  was  "  without 
interruption,"  and  that  "  the  owner  of  the  land  acquiesced  in 
it  during  all  that  time."  Literally,  then,  this  general  state- 
ment in  the  bill  would  seem  to  admit  that  there  was  evi- 
dence tending  to  show  the  existence  of  these  facts. 

But  the  bill  states  specifically  the  particular  facts  which 
the  evidence  tended  to  show;  that  there  was  none  tending 
to  show  any  other.  These  facts,  which  are  not  disputed, 
conclusively  show  that  the  public  could  not  have  used  the 
same  road,  "  over  the  place  in  question,"  without  interruption 
and  with  the  acquiescence  of  the  land  owner,  for  any  period 
of  fifteen  years,  unless  it  was  a  period  wholly  anterior  to  the 
erection  of  tlie  first  fence,  of  which  there  is  no  proof.  The 
earliest  public  use  of  any  road  over  plaintiffs  land,  directly 
or  inferentially  appearing  with  any  definiteness,  is  not  earlier 
than  August,  1870 — twenty  years  before  the  commencement 
of  this  suit — and  counsel  for  defendants  expressly  claim  it, 
upon  the  evidence,  for  only  five  years  before  the  erection 
of  that  fence.  Then  was  its  erection  a  substantial  inter- 
ruption of  the  use  previously  permitted — a  distinct  with- 
drawal of  plaintifiTs  acquiesence  therein  ?  It  seems  to  be 
conceded  that  the  terms  "  bank,"  "  ridge  "  and  "  raise,"  as 
used  in  the  bill  of  exceptions,  mean  the  same  thing,  which 
is  a  strip  of  higlier  land  rising  at  a  little  distance  from  the 
water's  edge;  but  the  evidence  does  not  precisely  show  that 
distance  nor  the  width  of  the  strip.  It  does  appear,  how- 
ever, that  the  well-defined  traveled  road  as  previously  used 
was  "  along  and  over  "  the  ridge — "  along  and  upon  the 
top  "  of  it,  ^Yhere  the  ground  was  dryest;  that  the  first  fence 
was  set  "  upon  "  the  ridge,  about  two  rods  from  the  water  s 
edge;  and  that  the  second,  though  less  than  a  rod  further 
east,  forced  the  travel  off  the  ridge  upon  the  low  ground 
between  it  and  the  lake.  (That  the  second  was  less  than  a 
rcxl  further  east  than  the  first,  is  infeiTed  from  the  state- 
ment in  the  record  that  it  was  less  than  a  rod  from  the 
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water's  edge  "  at  some  points,"  implying  that  generally  it 
was  more,  while  the  first  was  only  about  two.)  It  follows 
that  the  first  fence  left  out  less  than  a  rod  of  the  ridge,  and 
we  may  safely  presume,  the  land  being  open,  that  the  trav- 
eled road  had  been  much  more  than  a  rod  in  width.  The 
fence  which  left  out  less  than  a  rod  was  therefore  a  substan- 
tial interruption  of  the  use  as  previously  enjoyed. 

This  conclusion  is  not  merely  an  inference  from  the  facts 
mentioned.  The  record  directly  states  that  the  public  use  of 
the  road  therein  first  referred  to  was  not  continuous  or  unin- 
terrupted. It  expressly  excepts  the  time  during  which  the 
fences  were  standing. 

Now  a  rightful  interruption  of  the  use,  as  by  the  owner 
of  the  land,  is  an  interruption  of  the  ri^ht  also,  and  bars  all 
claim  by  prescription.  It  is  not  pretended  that  before  the 
first  fenOe  was  erected  a  public  highway  had  been  established 
by  any  means  over  any  part  of  the  premises  described. 
Plaintiff  could  therefore  rightfully  set  his  fence  on  them 
wherever  he  saw  fit.  His  setting  it  where  he  did  was  a 
substantial  obstruction  of  the  road  as  previously  used,  and 
a  clear  denial  of  the  right  of  the  public  to  the  further  use  of 
it  or  any  part  of  it  without  his  consent.  It  effectually 
barred  all  claim  to  that  road  or  to  any  part  of  it  as  a  high- 
way by  prescription  founded  in  whole  or  part  upon  the  pre- 
vious use.  To  acquire  such  a  right  the  public  must  begin 
its  use  anew. 

The  second  fence  was  erected  in  the  spring  of  1888 — only 
thirteen  years  after  the  erection  of  the  first,  and  but  nine 
after  its  removal.  If  that  also  was  an  "  interruption,"  then 
upon  the  question  of  a  right  by  prescription,  the  time  when 
the  suit  was  commenced  or  the  alleged  trespass  was  com- 
mitted is  immaterial.  The  first  instiniction  in  terms  requires 
proof  of  user  for  the  requisite  period  •'  without  interrup- 
tion," as  does  the  law,  and  it  is  simply  tautologous  to  say 
that  an  uninterrupted  period  ends  at  the  point  of  time 
when  the  first  interruption  occurs — which  in  this  case  clearly 
was  not  the  |K)int  at  which  the  suit  was  commenced. 

This  second  fence  excluded  public  travel  from  the  best  of 
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wliatever  of  the  road  had  been  left  out  by  the  first,  and 
forced  it  "  down  the  water's  e<lge,  where  it  was  wet  and 
muddy."  The  record  further  states  tliat  "the  space  be- 
tween said  fence  and  the  water's  edge  was  less  than  a  rod 
wide  in  some  places,  and  was  not  the  same  route  or  Avay 
over  which  the  community  traveled  when  siiid  fences  were 
not  tliei-e."  That  it  was  a  substantial  interruption  of  the 
previous  use  is  not  denied  but  expressly  claimed  by  defend- 
ants.    On  that  claim  their  defense  was  based. 

The  law  does  not  presume  a  grant  or  dedication  from  user 
and  acquiescence  for  any  time  short  of  the  full  prescriptive 
period;  and  finding  no  evidence  that  any  one  road  including 
the  place  in  question  was  ever  used  by  the  public  as  a  high- 
way, without  interruption,  for  that  period,  whether  it  was 
twenty  or  only  fifteen  years,  we  hold  this  first  instruction 
erroneous  for  that  reason.  It  applies  to  the  third  tilso,  and 
to  the  sixth  so  far  as  the  latter  relates  to  prescription. 

The  same  reason  makes  it  also  unnecessary  to  consider 
the  effect  of  acquiescence  by  the  owner  in  the  public  use  of 
a  road  through  oi)en  and  uncultivated  land — which  would  be 
pertinent  only  to  the  question  of  a  right  by  prescription. 
Defendants  further  claim  that  by  the  erection  of  the  first 
fence  under  the  circumstances  shown,  plaintiff  dedicated  to 
public  use  for  a  highway  the  land  thereby  left  out  of  his 
enclosure.  If  this  claim  is  well  foimded,  the  subsequent  de- 
struction of  that  fence  and  reopening  of  the  land  would  not 
affect  it. 

To  prove  a  dedication  the  intention  to  dedicate  must 
be  clearly  shown  and  be  found  as  a  distinct  fact.  The 
evidence  may  consist  of  any  declarations  or  acts  of  the  land 
owner  naturally  indicative  of  such  intention,  or  of  his  ae- 
quiesconce  in  tlie  public  use  under  circumstances  which  would 
reasonably  forbid  such  acquiescence  if  there  was  no  such  in- 
tention. City  of  Chicago  v.  II ill,  124  111.  64:6;  Bouvier's 
Law  Diet.,  title  "  Dedication, "  and  cases  there  cited.  And 
the  jury  must  determine  its  weight. 

The  fencing  out  of  a  strip  of  land  that  is  suitable  for  a 
needed  highway  and  is  of  little  or  no  value,  as  fenced,  for 
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any  other  purpose,  is  some  evidence  of  an  intention  to  dedicate 
it  to  tliat  use.  Other  circumstances,  though  not  directly  de- 
clarative of  intention,  may  add  to  the  force  of  this  evidence. 
When  plaintiff  erected  the  first  fence  he  knew  that  the  pub- 
lic were  and  for  some  years  had  been  using  as  a  highway 
the  ridge  on  which  he  set  it.  He  had  so  used  it  himself. 
If  he  also  knew  that  proceedings  were  then  pending  for  the 
establishment  of  a  highway  along  there,  that  the  commission- 
ers had  caused  a  survey  to  be  made  for  one  fifty  feet  in 
width,  the  center  line  of  which  was  only  one  rod  west  of 
the  ridgo  and  would  place  the  east  line  upon  it,  his  knowl- 
edge of  those  facts  was  a  circunistance  tending  to  give 
significance  to  his  act  and  throw  some  light  upon  his  inten- 
tion in  fencing  as  ho  did.  We  therefore  think  the  admis- 
sion in  evidence  of  the  plat  and  survey  in  connection  with 
proof  that  he  knew  of  them  at  the  time,  was  proper.  They 
were  not  ofiFered  to  bind  him  by  the  proceedings  as  taken, 
but  to  show  a  fact  known  to  him,  in  view  of  which,  as  a 
motive,  he  may  have  acted.  But  these  and  like  circum- 
stances are  not  conclusive.  They  may  be  explained  and  over- 
come as  well  as  contradicted.  Intention  is  a  distinct  and 
material  fact  in  issue,  and  since  plaintiff  must  have  had 
direct  and  absolute  knowledge  of  it,  we  think  he  should 
have  been  allowed  to  state  it.  He  was  competent  to  testify 
to  any  such  fact  of  which  he  claimed  to  have  personal 
knowledge.  That  defendants  and  their  witnesses  could  not 
have  such  knowledge  and  were  therefore  necessarily  con- 
fined on  their  part  to  proof  of  evidentiary  circumstances 
does  not  seem  a  sufficient  reason  for  limiting  him  to  the 
same  kind  of  proof.  His  statement  of  his  intention  might 
be  deemed  of  little  weight  as  against  acts  or  declarations 
apparently  inconsistent  with  it,  yet  he  had  the  right  to 
make  it  and  take  his  chances  of  credit  with  the  jury  upon 
such  explanation  as  he  could  offer  of  such  acts  and  declara- 
tions, if  any  such  there  were. 

But  dedication,  however  clearly  proved,  does  not  estab- 
lish a  public  highway.  It  is  but  an  offer,  which  the  public 
is  not  bound  or  presumed  to  accept,  because  it  would  im- 
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])Ose  public  duties  and  burtlens.  Acceptance  must  there- 
fore be  proved.  Until  it  is  properly  signified  the  public 
has  no  duty  to  perforin  in  res{)ect  to  the  road  offered,  nor 
any  right  therein,  and  the  offer  may  be  modified  or  with- 
drawn by  the  maker  unless  private  rights  shall  have  inter- 
vened. Littler  V.  City  of  Lincoln,  lOG  111.  3^»9;  Lee  v.  Town 
of  Mound  Station,  IIS  111.  313.  If  the  erection  of  the  first 
fence  was  an  offer  of  all  the  land  thereby  left  out,  plaintiff 
"ivas  at  liberty  to  change  his  mind  the  next  day  and  with- 
draw it  altogether  or  modify  it  by  moving  the  fence  fur- 
ther east,  thereby  leaving  out  less,  unless  in  the  meantime 
it  had  been  accepted  as  first  made.  And  so  he  might  do 
thirteen  years  later. 

Xo  question  of  any  private  right  of  defendants  in  the 
locus  is'  here  presented.  They  claim  it  was  in  a  public 
highway,  established  by  dedication  duly  accepted  by  the 
public,  so  as  to  give  to  the  commissioners  as  such  the  right 
and  impose  upon  them  the  duty  to  remove  all  obstructions 
to  its  use  by  the  public,  and  that  in  removing  plaintiff's 
fence  they  acted  by  authority  and  direction  of  the  com- 
missioners. The  only  evidence  of  acceptance  before  the 
seccmd  fence  was  built,  was  public  use  by  tmvel,  and  the 
court  below  instructed  the  jury  that  such  evidence  would 
be  sufficient.  In  Witley  v.  The  People,  36  111.  App.  609, 
upon  the  authorities  there  cited,  this  court  committed 
itself  to  the  opinion  that  it  would  not,  and  adhering  to  that 
opinion  holds  that  the  giving  of  this  instruction  was  error. 

For  the  reasons  thus  indicated  that  judgment  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  reinaiided. 
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ABATE^fENT— PLEA  IN— See  JuiasDiCTiON,  5;  Pleading  4. 
ACCIDENT— See  Instructions,  4,  '  ' 

ADMINISTRATION— See  Contracts,  1,  2;  Jurisdiction,  8,  4. 

1.  Upon  the  case  presented,  which  was  a  claim  by  a  son  ap:ainst 
the  estate  of  his  father  for  sundry  items  alleged  to  have  been  ac- 
knowledged by  the  father  as  a  settlement  made  between  the  pai"ties, 
where  the  defense  presented  a  counter-claim,  this  court  holds  that 
it  was  error  for  the  court  to  instruct  the  jury  that  if  they  believed 
the  evidence  as  to  the  alleged  settlement,  such  settlement  afforded 
prima  ftwie  evidence  that  all  claims  which  the  deceased  held 
against  his  son  were  paid  off.    Smith  v.  Smith,  215 

2.  In  an'  action  brought  to  recover  for  services  rendered  by  claim- 
ant to  a  person  since  deceased,  the  jury  having  rendered  a  verdict 
against  the  claim,  this  court  holds,  on  due  consideration,  that  the 
instructions  of  the  court  were,  in  important  particulars,  argumen- 
tative, suggestive  and  misleading,  and  that  the  judgment  should  be 
reversed.     Cable  v,  Grier,  407 

3.  In  the  allowance  of  claims  against  an  estate,  the  County  Court 
exercises  equity  jurisdiction,  and  is  not  limited  to  the  technical 
rights  of  thfe  parties,  but  may  look  to  the  substantial  rights  thereof. 
Clark  V.  Carr,  469 

AGENCY— See  Insurance— Fire,  1,  3,  4,  5,  6;  Mercantile  Ajsencibs. 

1.  Where  a  re^  estate  owner  has  engaged  a  broker  to  sell  or  ex- 
change property  for  him,  and  afterward,  while  negotiations  entered 
into  by  the  broker  are  pending,  attempts  to  discharge  the  broker, 
and  then  himself  completes  the  negotiations  and  disposes  of  his 
property  on  substantially  the  terms  submitted  to  the  broker,  the 
broker  can  not  thus  be  deprived  of  his  commissions.  ScJiuster  v. 
Martin,  481 

2.  Where  a  contract  between  a  manufacturer  of  machinery  and 
one  of  his  agents,  who  sold  on  commission,  provided  that  in  case  of 
a  violation  of  the  contract  by  the  agent  he  should  forfeit  his  com- 
mission in  a  certain  transaction,  the  agent  having  been  guilty  of  a 
technical  violation  of  the  conditions,  resulting  in  no  damage  to  the 
manufacturer,  this  court  holds  that,  the  manufacturer  having 
apparently  acquiesced  in  the  agent's  conduct  for  some  time,  the  for- 
feiture was  waived  and  the  agent  entitled  to  his  commission. 
Niclwls  <&  Shepard  Co,  v.  Bacharit,  497 
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8.  In  an  £K*tion  brouj^ht  by  a  principal  against  her  alleged  agent 
to  recover  for  money  lost  through  his  alleged  negligence  in  intrusting 
t!ie  same  to  an  irresponsible  sub-agent,  who  absconded,  plaintiflTs 
evidence  tending  to  show  that  defendant  was  her  agent  for  reward, 
while  defendant's  evidence  tended  to  prove  that  he  merely  acted  for 
plain tilFs  accommodation,  this  court  holds  that  an  instruction  which 
ignored  the  di^stiuction  betwtvn  the  responsibility  of  the  two  chisses 
of  agents  was  fatally  erroneous.    Stetcart  v.  Butts,  512 

4.  Wliere  brokers  are  engaged  to  negotiate  a  loan  for  a  proixjsed 
borrower  on  specified  terms  for  a  si>ecified  commission,  and  do  secure 
tlie  loan,  which  the  borrower  fails  to  accept  and  give  security  for,  in 
an  action  brought  by  the  brokers  to  recover  their  commisrtion,  /le/d, 
tliat  it  was  unnecessary  for  the  brokers  to  tender  the  money  to  their 
client.  When  the  money  was  secured  and  the  client  notified,  it  tlien 
became  his  duty  to  give  the  proposed  security  and  take  the  money. 
Telford  v.  Brinkerhoff  cfc  Oliver,  586 

ALTERATION— S(^  Negotiable  Instruments,  8. 

APPEAL  AND  ERROR— See  Administration,  }\  Forcible  Entry 
AND  Detainer,  3;  Instructions,  2;  Judgments  and  Decrees,  11, 
12;  Mortgages,  6;  Ml'nictpal  Corporations,  9;  Nuisance,  3,  4; 
Practice,  8;  Railroads,  7;  Sales,  2;  Wills,  1. 

1.  The  error,  if  it  was  such,  of  the  court  in  admitting  evidence 
of  tn^Hpnsses  outside  the  dates  alleged  in  the  declaration,  was  cured 
by  an  instruction  to  the  jury  excluding  such  evidence  from  their 
consideration.     CctSHcm  v.  Olson,  38 

2.  This  court  will  not,  in  a  given  case,  consider  points  raised  by 
apix»llant  in  his  reply  brief  which  were  not  presented  in  his  open- 
ing brief.     /.  C.  R.  R.  Co.  v.  Jleisuer,  '  143 

3.  A  defi'udant  charged  with  assault  in  which  the  intent  is  a 
necessary  ingredient  of  the  offense,  is  not  precluded  from  testifying 
with  what  motive  he  committed  the  act  charged  against  him.  But, 
though  in  the  case  at  bar  the  defendant  was  precluded  from  so  tes- 
tifying, it  a])i>ears  that  he  was  not  injured  thereby,  and  therefore  it 
did  not  constitute  reversible  error.     Wohlford  v.  The  People^       1P8 

4.  In  cliancery  practice,  the  party  who  asks  and  obtains  relief 
must  presf^rve  in  the  decree,  or  othen\'ise  in  the  record,  evidence  or 
facts  found,  suflunent  to  support  the  decree,  otherwise  it  will  be 
reversed  by  the  Api>ellate  Couit.  But  where  the  appellee  occupied 
a  negative  position  in  the  court  below,  the  decree  will  not  be  re- 
versed, because  no  finding  or  evidence  appears  in  the  record  to 
Bupi>ort  it.  The  requirement  is  on  the  party  seeking  affirmative 
relief,  whether  successful  or  not  in  the  lower  court,  to  preserve  the 
evidence  and  the  facts  necessary  to  the  sustaining  or  granting  of 
relief  by  the  Appellate  Court.     Alexander  v.  Alexander,  211 

5.  In  order  that  objectionable  statements  of  counsel  to  the  jury 
maybe  available  as  eiTor,  they  must  be  duly  excepted  to  and  pre- 
served in  the  bill  of  exceptions.    Snyder  v.  Travers,  2o3 

6.  AVliere  the  defendants  pleaded  to   the  declaration  without 
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objection,  and  made  no  point  in  the  Circuit  Court,  it  is  too  late  to 
object  here  that  the  amount  of  damages  laid  in  the  declaration  ex- 
ceeded the  amount  named  in  the  praecipe.     Holley  v.  Knapp,       372 

7.  An  improper  remark  of  coimsel  to  the  jury,  held,  not  to  have 
constituted  revei*sible  error.     M,  M.  <&  Mfg.  Co.  v.  Erling,  411 

8.  The  fact  that  the  plaintiff's  counsel  exceeded  his  time  limit  in 
his  address  to  the  jury  can  not  be  taken  advantage  of  where  no  ex- 
ception was  preserved.     Id.,  411 

9.  An  unconditional  order  for  the  payment  of  money  within  a 
certain  time  is  a  final  order,  from  which  an  appeal  lies.  Nevitt  v. 
WoodburUf  417 

10.  A  former  order  or  decree  of  this  court  in  a  cause  is,  unless  it  is 
reversed  by  the  Supreme  Court,  final  and  conclusive  of  tlie  rights  of 
the  parties,  and  the  questions  therein  determined  can  not  be  again 
litigated  by  taking  an  appeal  from  the  decree  of  the  lower  court 
caiTying  that  decree  into  effect.    Stapp  v.  OivetiH,  488 

11.  No  appeal  lies  from  an  interlocutory  decree.  Keenan  v. 
Williams,  530 

12.  An  assignment  of  error  which  appears  in  the  record,  can  not 
be  waived  by  a  mere  suggestion  in  the  argument,  but  must  be  waived 
in  the  record,  otherwise  the  assignment  of  error,  if  valid,  must  be 
sustained  by  the  court.     O.  cfc  M.  Ry.  Co.  v,  Erwin,  558 

13.  The  objection  that  recovery  was  had  by  one  of  two  plaintiffs 
without  dismissing  as  to  the  other,  can  not  be  raised  for  the  first 
time  in  this  court  on  a  second  review  of  the  cause,  the  same  ground 
for  the  objection  existing  on  the  former  hearing.  Behymer  v. 
Oddh  016 

ASSAULT— See  Appeal  and  Error,  3. 

ATTORNEY'S  FEES— See  Guaranty,  Judgments   and    Decrees,  1; 
Nuisance,  4. 

ATTORNEY  AND  CLIENT. 

1.  In  an  action  brought  by  an  attorney  to  recover  for  services 
rendered  by  him,  where  there  was  a  conflict  of  evidence  as  to  the 
terms  under  which  he  was  engaged,  this  court  holds  that  the  verdict 
of  the  jury  was  justified  by  the  evidence.     Holley  v.  Knapp,        872 

BAILMENTS— See  Negligence,  1. 

BILLS  OF  EXCEPTIONS— See  Appeal  and  Error,  5,  8. 

CHANGE  OF  VENUE. 

1.  A  petition  for  a  change  of  venue  on  the  groimd  of  undue  influ- 
ence of  plaintiff  and  his  attorney  and  prejudice  against  defendant 
and  his  attorney,  held  to  have  been  sufficiently  replied  to  by  the 
affidavits  for  the  defense;  the  specific  facts  which  it  was  claimed 
were  not  denied,  in  no  way  establishing  the  charge  of  the  petition. 
Cassemy,  Olson,  38 

2.  Where  a  petition  for  a  change  of  venue  and  the  affidavits  in 
support  of  it  are  fully  met  in  a  given  case  by  the  denial  of  the  state's 
attorney,  and  the  affidavits  of  a  large  number  of  citizens,  it  is  suffi- 
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CHANGE  OF  VENUE.     Continued, 

ci»*nt  for  tlie  counter  aflidavits  to  deny  the  existence  of  prejudice; 
it  is  not  nK'o>siiry  to  deny  the  facts  set  up  in  the  petition.  Gitchell 
V.  The  People,  116 

CHATTEL  MORTCIACES— Si^eMoRTOAOES,  8. 

1.  While  the  taking  of  a  note  and  chattel  mortgage  for  a  sum 
larg(^ly  cxccvding  the  indehtedness,  from  one  who  is  known  to  be 
largely  indcbttnl  to  other  parties,  may  be  regarded  as  presumptive 
evidence  of  fraud,  the  presumption  may  be  rebutted.  Byms  v. 
Shaw,  2^1 

2.  Wliere  a  husband,  who  was  largely  indebted  to  other  parties, 
executed  to  his  wife  a  note  and  chattel  mortgage  for  a  valid  indebted- 
ness, and  also  included  in  the  not«  and  mortgage  amounts  formerly 
given  to  him  by  his  wife  out  of  her  father^s  estate,  which  had  never 
been  regardeil  by  the  parties  as  a  loan,  in  a  suit  of  rei)levin  brought 
by  the  wife  to  reclaim  the  mortgaged  property,  which  had  Ijeen  levied 
on  under  judgments  against  the  husband,  this  court  holds  that  the 
mortgage  was  gowi  for  the  amoimt  of  the  valid  indebtedness  to  the 
wife,  it  apiH*aring  that  she  had  acted  in  good  faith.    Id,,  281 

CONTINUANCE. 

1.  A  motion  for  a  continuance  on 'account  of  inability  of  a  party 
to  tliis  suit  to  be  present  at  the  trial  must  be  supported  at  least  by 
proof  tl.at  the  party  is  unable  to  attend,  and  that  his  presence  is 
n€H.'essary  to  a  fair  trial.     Telford  v.  Brinkerhoff  <jb  Oliver,  586 

CONTRACTS— vSee  Jurisdiction,  3;  Statute  of  Frauds,  7. 

1.  In  an  action  base<l  upon  o  contract  entered  into  between 
tlie  pliiintilF  and  the  defendant's  testator,  under  which  the  former 
was  to  tak»^  charge  of  the  testator's  business,  and  receive  there- 
for three  per  cent  of  the  rents  collected,  and  one-fifth  of  the  net 
income  of  the  personal  capital  of  every  transaction,  plaintifTs  claim 
being  that  the  relation  of  i>artnerB  was  created  between  liimself  and 
testator,  Jind  tliat  all  real  estate  which  resulted  from  personal  prop- 
erty placed  under  his  management  remained,  for  the  purpose  of 
fixing  his  compensation,  personal  property,  and  that  he  was  entitled 
to  one-fifth  of  its  increase  iii  value  over  its  cost,  after  deducting  ex- 
pc'nses,  in  view  of  tlie  evidence,  this  court  holds  that  the  plaintiff 
and  said  testator  were  not  partners;  that  there  was  no  basis  in  the 
contract  for  the  claim  that  real  estate  resulting  from  personal  prop- 
erty should  still  be  regarded,  as  between  the  parties,  as  personal 
proi>erty:  and  that  the  extrinsic  evidence  totally  failed  to  support 
appellant's  interpretation  of  the  contract..    Grinton  v.  Strong,        82 

2.  Upon  a  bill  filed  against  the  executors  of  the  estate  of  a  de- 
ceased person,  wherein  it  is  claimed  that  a  sum  of  money  is  due 
complainant  by  virtue  of  a  parol  contract  existing  between  him  and 
the  dtH-eji-sed,  whereby  the  former  was  to  transact  the  businees  of  the 
latter  during  his  life  for  a  certain  compensation,  this  court  holds, 
that  the  evidence  fails  to  show  such  a  contract,  that  the  contract  as 
made  was  w^ithin  the  statute  of  frauds,  that  the  case  is  not  taken  out 
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of  the  statute  by  performanco  on  complainant's  part,  and  declines 
to  interfere  with  the  decree  against  him.     Vose  v.  Strong^  08 

3.  In  an  action  brought  to  recover  damages  for  the  alleged 
,  breach  of  a  contract  for  the  sale  of  certain  com,  the  defense  being 

that  there  was  no  positive  contract  of  sale,  tliis  court  holds  that  the 
evidence  justified  the  verdict  of  the  jury  in  favor  of  the  plaintiff. 
Kunder  v.  Smith,  368 

4.  The  terms  of  a  contract  executed  under  seal  can  not  be  modi- 
fied by  a  parol  executory  agreement.  To  agi-ee  that  a  payment 
stipulated  in  a  sealed  contract  was  not  to  be  made  i|i  a  certain 
event  is  not  to  substitute  a  new  contract  but  to  modify  the  existing 
contract.     Whisky  Process  Co,  v.  Manhattan  Distilling  Co.,       432 

5.  A  contract  was  entered  into  between  appellant  and  appellee 
by  which,  for  a  stated  consideration,  appellant  was  to  advertise 
appellee  in  a  hotel  register  which  was  to  be  placed  in  five  hotels  in 
appellee's  city.  In  an  action  by  appellant  to  recover  the  price 
named  in  the  contract,  held,  that  the  evidence  showed  that  he  had 
complied  with  the  conditions  of  the  contract  and  was  entitled  to 
recover.    Jas,  T.  Hair  Co.  v.  Hichcox,  504 

6.  Appellee  having  tendered  to  appellant  part  of  the  stipulated 
price,  could  not  be  heard  to  deny  his  indebtedness  entirely,  and  a 
verdict  against  appellant  on  all  the  issues,  and  judgment  for  costs, 
was  manifestly  wrong.     Id. ,  504 

7.  Where  a  contract  is  silent  as  to  the  time,  of  performance,  a 
reasonable  time  is  presumed  to  be  intended.     Gruaz  v,  Xe  Crone, 

624 

8.  An  instrument  recited  that  a  certain  sum  was  due  to  the 
payee,  "received  in  advance  payment  on  our  joint  ownership  of  "  a 
certain  tract  of  land,  **  payable  out  of  the  proceeds  of  the  sale  of  said 
land;"  this  court  holds  that  the  legal  import  of  the  instrument  was 
that  the  maker  agreed  to  sell  the  land  described  within  a  reasonable 
time,  and  at  once,  out  of  the  proceeds,  pay  to  the  payee  the  sum 
named,  and  that  upon  the  breach  of  such  coptract  a  suit  at  law 
could  be  maintained.    Id.,  624 

CORPORATIONS. 

1.  Where,  on  the  organization  of  a  corporation,  property  is  received 
by  it  in  exchange  for  paid-up  shares,  which  property  is  overvalued 
in  the  exchange,  upon  the  corporation  becoming  insolvent  the  share- 
holders are  not  liable  to  the  creditors  of  the  corporation  upon  their 
stock,  unless  the  overvaluation  was  fraudulent  and  made  with  the 
intent  of  evading  the  statute.    Streator  Car  Seat  Co.  v.  Rankin, 

22G 

2.  The  language  of  Sec.  4,  Chap.  110,  of  the  Practice  Act,  authoriz- 
ing service  on  corporations  by  publication  in  certain  cases,  is  to  be 
60  construed  as  to  render  it  in  harmony  with  Sec.  2  of ^  the  Practice 
Act,  and  does  not  authorize  service  on  a  corporation  by  publication, 
except  in  the  county  where  it  has  its  residence.  Mt.  Olive  Coal  Co. 
V.  Hughes,  506 

Vou  XLV  43 


674  Appellate  Cotjrts  of  Illinois. 

—  —  —  '----- 

COSTS— See  GaARANTY,  2;  Municipal  Corporations,  17;  Tender,  2. 

1.     Where  a  judgment  of  the  Circuit  Court  ia  reversed  but  not 

remandcnl,  the  clerk  of  such  court  has  no  power  to  tax  up  tlie  costs 

in  that  court,  the  judpjment  of  this  court  only  providing  as  to  the 

coste  in  this  court.     Wilmertoji  v.  Sample,  124 

COURTS— See  Municipal  Corporations. 

1.  A  judge  of  the  Circuit  Ojurt  can  exercise  in  vacation  only 
such  judicial  functions  as  are  expressly  autliorized  by  statute.  Nev- 
itt  V.  Wooilbitrn,  4i7 

CRIMINAL  LAW — See  Appeal  and  Error,  8;  Grand  Juries. 

1.  ArtK'oi^nizanoe,  when  taken,  becomes  a  matter  of  record,  and 
when  the  court  taking  it  had  jurisdiction  of  the  offense  cliarged  it 
can  not  be  a-ssailed.     Quinn  v.  The  People,  547 

2.  Where  a  recognizance  is  taken  in  open  court,  acknowledging  an 
indehtcdui^ss  to  the  people  of  tlie  State  of  Illinoi'*,  and  that  recogni- 
zance is  forfeited  and  svi.fa.  ijssued  and  returned  nihil,  that  return 
is  e<iuivalent  to  actual  service,     /rf.,  547 

3.  Where  a  principal  in  a  recognizance  had  been  convicted  of 
grand  hirceny  and  sentenced,  and  after\^"ard  the  judgment  was  re- 
versed by  tlie  Supreme  Court  and  the  caiLse  remanded,  and  the  order 
reversing  and  remanding  tik'd  in  the  Circuit  Court,  whereupon  the 
cause  was  reinstaterl  in  th**  Circuit  Court  bv  direction  of  the  state  s 
attorney,  and  thereafter  the  prisoner  and  his  counsel  appeared  and 
the  recognizance  in  question  was  entered  into  in  open  court,  held, 
that  tlie  fact  that  there  wils  no  notice  given  to  the  prisoner  of  the 
motion  to  reuistat.*  the  case  in  no  wav  affecteti  the  validity  of  the 
recogiiizance,  the  filing  of  the  final  order  i*eversing  and  remanding 
the  ca.s(»  having  conferred  jurisdiction  on  the  Circuit  Coiul;.     Id, ,  547 

4.  An  objection  on  the  ground  that  the  writ  of  set.  fa,  did  not 
allo;^e  that  by  the  terms  of  the  recognizance  the  accused  was  re- 
quire 1  to  ai>p.'ar  before  the  court  at  any  time  or  place,  held,  im- 
material, because,  first,  such  objection  would  not  support  a  collateral 
attack  on  the  judgment,  and  second,  there  was  an  averment  that  the 
accused  entered  into  a  rec'ognizance  for  his  appearance  at  the  next 
term  of  the  Circuit  Court  of  said  county  to  be  holden  at  the  court 
house  in  said  county,  which  was  sufficient.     Id.,  547 

DAMAGES— See  Appeal  and  Error,  6;  Dram  Shops,  4,  5,  6,  8;  Mau- 
cious  Prosecution,  3;  Nuisance,  8,  4;  Personal  Injuries,  1; 
Railroads,  5,  6,  7;  Sales,  12. 

DECEIT— See  Mercantile  Agencies. 

DEDICATION— See  Highways. 

DIVORCE— See  Separate  Maintenance,  1,  2. 

DRAINAGE— See  Real  Property,  6;  Railroads,  3,  4,  5,  6. 

DRAM  SHOPS. 

1,  Where  a  person  is  indicted  for  the  sale  of  intoxicating  liquors 
without  a  license,  the  contention  that  each  count  after  the  first 
should  be  quashed    for  the    reason  that  they  do  not  aver  that 
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the  intoxicating  liquor  sold  was  **  other  intoxicating  liciuors,"  is 
trivial  and  should  not  be  considered.    Shoop  v.  The  People ^         110 

2.  To  determine  the  liability  of  the  defendant  to  exemplary 
damages  in  an  action  brought  by  a  wife  against  a  saloon  keeper  to 
recover  for  personal  injury  and  loss  of  support,  arising  through  the 
sale  and  gift  of  liquor  to  her  husband,  the  jury  are  called  upon  to  decide 
from  the  evidence  whether  defendant's  conduct  was  wanton  and  in 
wilful  disregard  of  the  plaintiff's  rights.     Wolfe  v.  Johnson^        182 

8.  A  person  who  regularly  sells  liquor  to  one  who  is  in  the  habit 
of  getting  intoxicated,  and  whom  he  knows  to  be  an  habitual  drunk- 
ard, is  guilty  of  a  wilful,  deliberate  violation  of  the  statute.    Id., 

122 

4.  In  the  case  presented,  this  court  holds  that  there  is  nothing  in 
the  evidence  to  exempt  defendant  from  liability  to  exemplary  dam- 
ages on  account  of  continued  sales  of  liquor  to  the  husband  of  plaint- 
iff, in  wilful  and  deliberate  violation  of  tlie  law  and  against  her 
wishes  and  request,  and  declines  to  interfere  with  the  judgment  in 
her  behalf.    Id.,  122 

5.  In  an  action  brought  under  the  Dram  Shop  Act  to  recover 
damages  for  furnishing  liquor  to  plaintiff's  husband,  whereby  he  be- 
came intoxicated  and  lost  his  life,  to  the  injury  of  plaintiff's  means 
of  support,  where  the  evidence  showed  that  deceased  had  drunk 
heavily  at  a  saloon  other  than  defendants',  and  left  it  a  question  of 
doubt  whether  what  defendants  furnished  him  in  any  appreciable 
degree  caused  his  intoxication,  this  court  holds  that  it  was  error  for 
the  court  to  instruct  the  jury  that  if  the  liquor  sold  deceased  by 
defendants,  in  any  part  caused  his  intoxication,  it  was  sufficient  to 
render  them  liable.  To  render  such  persons  liable,  the  liquor  sold 
by  thenl  must  have  contributed  to  the  intoxication  in  an  appreciable 
and  essential  degree.    Morley  v.  Moult  on,  804 

6.  In  an  action  brought  against  the  defendant  under  the  Dram 
Shop  Act,  to  recover  damages  for  the  death  of  plaintiff's  husband,  it 
being  charged  that  defendant  sold  liquor  to  the  deceased,  whereby 
he  became  intoxicated  and  thereby  lost  his  life,  and  also  that  he 
sold  liquor  to  another  person  who  became  intoxicated,  and  by  rear 
son  of  such  intoxication  became  careless  in  such  a  manner  as  to 
cause  the  death  of  the  husband,  who  was  riding  with  him,  held,  that 
the  evidence  failed  to  show  that  the  deceased  or  his  associate  were 
intoxicated  as  charged,  or  that  the  death  was  so  caused.  Karau  v. 
Pease,  382 

7.  Evidence  given  by  the  plaintiff  that  the  defendant  owed  her 
husband  for  work  at  the  time  of  his  death,  and  had  subsequently 
refused  to  pay  her  the  full  amount,  was  improper,  and  tended  unduly 
to  prejudice  the  jury.    Id.,  882 

8.  In  cases  like  the  present,  upon  the  question  of  damages,  it  is 
incompetent  to  attempt  to  prove,  or  to  assume,  what  the  husband 
would  have  done  as  to  any  particular  business  transaction  had  he 
lived.    Id.,  883 
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ESTOPPEL— See  Guabanty,  1;  Judgments  and  Decrees,  6;  Partner- 
ship, 1. 

EVIDENCE— See  Grand  Juries,  1, 4, 5, 6, 7;  Landlord  and  Tenant,  1; 
Malicious  Prosecution;  Master  and  Servant,  4;  Mortgages,  1; 
Municipal  Corporations,  10,  11,  21,  22;  Partnership,  1;  Plead- 
ing, 8;    Practice,  1, 8, 4;  Sales,  10;  Street  Railways,  2, 3, 8. 

1.  A  letter,  written  by  defendant's  son  to  the  plaintiff,  held,  in 
the  case  presented,  to  have  b^en  properly  admitted  in  evidence,  it 
appearing  that  it  was  written  at  defendant's  request  about  the  busi- 
ness in  controversy.    Holley  v.  Knapp,  372 

EXECUTIONS. 

1.  Upon  the  case  presented,  this  court  holds  that  the  indon?e- 
ment  of  a  levy  under  an  execution,  which  was  made  upon  a  sepa- 
rate piece  of  paper  and  pasted  upon  the  execution,  was  sufficient. 
Stanl  y  v.  Moynihan,  1£2 

2.  A  levy  of  an  execution  uxK)n  a  crib  of  com,  which  is  made  in 
the  presence  of  witnesses,  by  the  posting  of  a  notice  upon  the  crib, 
and  by  securely  nailing  up  the  same,  is  sufficient.    Jd.,  193 

FELLOW-SERVANTS— See  Master  and  Servant,  2,  4, 5, 12, 14, 15, 18. 

FIRES. 

1.  In  an  action  brought  to  recover  damages  from  the  loss  of  hay, 
fence,  etc.,  by  fire  alleged  to  have  been  communicated  from  a  fire 
set  out  by  defendant  contrary  to  the  statute,  this  court  holds  that 
the  evidence  as  to  whether  the  fire  spread  from  the  one  set  out  by 
appellant,  and  as  to  the  amount  of  damages  done,  being  conflicting, 
tiie  verdict  for  the  plaintiff  will  not  be  disturbed.  DurUecivy  v. 
Stockicdh  230 

2.  The  defendant  having  set  out  fires  to  bum  brush  contrary  to 
the  statute  then  in  force,  was  liable  for  all  damage  done;  and  the 
fact  that  the  destroyed  property  may  have  been  insured  does  not 
affect  his  liability.    Jd.,  230 

8.  ^  Minor  exceptions  to  the  evidence  and  to  the  instructions  over- 
ruled, the  appellant  having  suffered  no  harm  thereby.     Id,,         230 

FORCIBJ.E  ENTRY  AND  DETAINER 

1.  Where  the  owner  of  the  paramount  title  takes  forcible  posses- 
sion of  his  own  land  when  it  is  in  the  peaceable  possession  of  another, 
an  action  of  forcible  entiy  and  detainer  will  lie  against  him  in  favor 
of  the  party  so  disix)ssessed,  though  at  the  time  the  right  of  posses- 
sion was  in  such  owner.    Phelps  v.  RaiidoJph,  492 

2.  Defendant,  in  the  absence  of  the  plaintiff,  went  to  the  field, 
the  right  of  possession  of  which  was  in  question,  at  a  time  when 
the  plaintiff's  servant  might  have  been  expected  to  be  present,  and 
with  his  hired  men  entered  the  field  through  the  gate,  drove  out  the 
plaintiff's  stock,  tore  down  his  racks,  fences,  etc.,  and  upon  plaint- 
iff's retiun  stationed  himself  at  the  gate  with  a  loaded  gun,  and 
threatened  to  shoot  him  if  he  entered  the  premises:  Hdd,  that  such 
entry  was  by  "  force,"  such  as  is  prohibited  by  the  statute.    Id,, 

492 
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3.  The  clerk  of  the  court  to  which  an  appeal  is  taken  in  a  suit  of 
forcible  entry  and  detainer  has  no  authority  to  ascertain  and  fix  the 
appeal  bond.  This  must  be  done  by  the  trial  court.  Bowlby  v. 
Robinson,  531 

FORGERY—See  Negotiable  Instruments,  10. 

FORMER  ADJUDICATION— See  Appeal  and  Error,  10. 

1.  Views  expressed  by  this  court  on  a  former  appeal  can  not  be 
considered  conclusive  upon  the  present  hearing,  when  material  evi- 
dence is  in  the  record  which  was  not  given  at  the  first  trial.  Fel- 
lows V.  St  Louis  Bridge  Co,,  589 

FRAUD— See  Chattel  Mortgages,  1,  2;  Corporations,  1;  Garnish- 
ment, 5;  Insurance — Fire,  2, 5;  Insurance — Life,  2,  3;  Mercantilb 
Agencies;  Mortgages,  4;  Negotiable  Instruments,  10;  Principal 
AND  Surety,  4. 

FRAUDULENT  CONVEYANCES. 

1.  Where  real  estate,  in  which  a  judgment  debtor  had  fin  inter- 
est subject  to  forfeiture,  was,  after  declaration  of  the  forfeitui'e,  the 
declaration  being  duly  recorded,  conveyed  to  the  wife  of  the  debtor 
in  alleged  fraud  of  the  rights  of  the  creditors  of  the  husband,  the 
right  of  such  creditors  was  merely  a  remedial  right  to  have  the  con- 
veyance, as  against  them,  set  aside,  and  this  remedial  right  was  cut 
off  i>ro  tanto  by  the  transfer,  to  an  innocent  purchaser,  without 
notice  of  the  fraud,  of  notes  secured  by  a  mortgage  on  the  land  in 
question,  given  by  the  wife  as  the  nominal  purchase  price  of  the 
land.    Peck  v.  Dyer,  184 

2.  Upon  a  bill  filed  by  judgment  creditors  to  set  aside  a  series  of 
conveyances,  by  which  the  legal  title  to  a  piece  of  real  estate,  in 
which  their  judgment  debtor  possessed  an  equity,  was  attempted  to 
be  vested  in  the  wife  of  the  debtor,  this  court  holds  that  the  evi- 
dence was  sufBcient  to  establish  the  fact  of  fraud,  and  that  the  con- 
veyances should  be  set  aside  in  the  interests  of  the  creditors;  but 
that  an  incumbrance,  placed  upon  the  property  by  the  wife,  while 
her  record  title  was  apparently  good,  and  which  had  been  purchased 
by  an  innocent  party,  was  to  be  first  satisfied  out  of  the  proceeds  of 
the  sale  of  the  premises.    Fox  v.  Peck,  289 

8.  The  fact  that  the  decree  of  the  court  below*  found  a  homestead 
estate  in  the  wife  instead  of  the  husband,  can  not  be  complaixied  of 
by  any  one  except  the  husband.    Id,,  289 

4.  Under  the  law  of  this  State,  a  debtor  may  prefer  one  creditor 
to  aU  others,  and  it  makes  no  difference  what  was  his  intent  in  so 
doing  if  the  prefen*ed  creditor  is  innocent,  and,  in  case  of  a  transfer 
to  him  of  goods,  takes  them  at  a  fair  price,  and  for  the  sole  purpose 
of  collecting  his  debt.    Stainbrook  v.  Duncan,  344 

5.  Upon  a  bill  in  equity,  filed  by  a  judgment  creditor  to  set  aside 
as  fraudulent  a  conveyance  of  land  made  by  one  of  the  judgment 
debtora  and  to  subject  such  land  to  the  lien  of  complainants'  judg- 
ment, it  was  unnecessary  to  aver  or  prove  the  insolvency  of  the 
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other  judgment  debtor  or  to  make  him  a  party  to  the  bill,  he  having 
no  interest  in  the  land  in  question.     Qitinn  v.  The  People,  547 

6.  Where  a  party  seeks  to  remove  a  fraudulent  conveyance  or  in- 
cumbrance out  of  the  way  of  liis  execution,  he  may  file  his  bill  for 
that  purpose  so  soon  as  he  has  obtained  his  judgment.  The  convey- 
ance being  void  as  to  him  he  has  the  right  to  place  himself  in  tlie 
same  position  which  he  would  have  occupied  had  it  never  been 
made,  and  first  seek  his  satisfaction  out  of  the  land  thus  fraudu- 
lently conveyed.    Id.,  547 

7.  A  bill  of  this  nature  is  not  strictly  a  creditor's  bill,  and  the 
relief  sought  to  be  obtained  by  it  does  not  require  the  averment  or 
proof  that  the  remedy  at  law  was  exhausted.  Id.,  547 
.  8.  The  fact  that  the  land  in  question  could  liave  been  levied  on 
and  sold,  without  first  attacking  the  fraudulent  conveyance  by  this 
bill,  does  not  bar  the  remedy  in  equity  to  firet  have  the  conveyance 
set  aside.    Id.,  617 

FRAUDULENT  SALES. 

1.  Where  a  widow  sells  notes,  given  to  her  by  licr  husband  in 
his  lifetime,  before  maturity,  to  an  innocent  purchaser,  which  notes 
were  without  consideration,  such  sale  is  fraudulent  as  against  tlie 
heirs  of  the  husband,  and  a  court  of  equity  has  power  to  compel  the 
payment  of  the  same  out  of  the  disti'ibutive  share  of  the  widow  in 
her  husband's  estate,  less  the  one-third  part  she  was  entitled  to  as 
his  widow.  -  Richardson  v.  Richardson,  362 

GARNISHMENT. 

I 

1.  Where  appellant  was  served  with  garnishee  process  upon  sev- 
eral judgments  against  appellee,  and  in  its  answers  failed  to  set  up 
the  fact  that  the  judgments  aggregated  more  than  the  amount  it  owed 
appellee,  and  as  a  result  was  compelled  to  pay  to  appellee's  creditors 
more  than  the  amount  due  appellee,  held,  that  appellant  could  not 
set  up  such  excess  against  appellee  in  an  action  brought  by  him  to 
recover  a  debt  subsequently  accrued.  C.  W.  <fc  V.  Coal  Co.  v.  Bahner, 

59 

2.  It  was  not  within  the  power  of  appellee's  attorney,  by  virtue 
of  his  authority  as  such,  to  authorize  the  payment  by  appellant  to 
the  gamisheeing  creditors  of  the  amount  in  excess  of  its  debt  to 
appellee.    Id. ,  59 

8.  A  garnishee  in  a  justice  court,  if  he  has  a  defense  of  a  dilatory 
character,  must  present  the  same  before  an  issue  on  the  merits  has 
been  formed  and  is  being  tried.  Ellis  v.  Oalesburg  Ba^e  Ball  Asso- 
ciatioUf  279 

4.  Where  a  judgment  has  been  rendered  against  a  garnishee  in 
one  State  upon  a  regular  proceeding  before  a  court  having  jurisdic- 

.tion,  and  without  collusion  between  the  plaintiff  and  the  garnishee, 
such  judmnent  is  conclusive  in  every  other  State,  and  constitutes  a 
complete  defense  to  the  garnishee  when  sued  for  tJie  same  debt  by 
his  original  creditor.    Du'ight  Eaton  Co.  v.  Kelly,  533 

5.  Such  a  judgment  in  a  garnishee  case  in  a  sister  State  may  be 
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iiupeached  in  this  State  for  fraud  and  circumvention  in  obtaining 
the  same.     Id.,  533 

GAS  COMPANIES— See  Municipal  Corporations,  18. 

GRAND  JURIES. 

1.  The  affidavits  of  the  grand  jury  in  a  given  case  can  not  be 
heard  to  impeach  their  finding,  as  evidenced  by  the  return  of  an  in- 
dictment into  open  court,  nor  can  the  affidavit  of  the  officer  having 
them  in  charge  be  heard  for  that  pm-poae.    Shoop  v.  TJie  People, 

110 

2.  A  state's  attorney  may  properly  bo  in  the  presence  of  the 
grand  jury,  while  inquiry  is  being  made  into  the  case  of  a  person 
named.     This  •court  commends  such  practice.     Id.,  110 

3.  It  has  ever  been  the  policy  of  the  law  in  this  State,  to  keep 
strictly  secret  the  action  of  grand  jurors  in  the  grand  juiy  room. 
Grand  jurors  not  only  act  upon  the  tt»stirnony  of  persons  who  volun- 
tarily appear  before  them,  but  it  is  tlieir  duty,  individually,  to  bring 
before  their  body  any  knowledge  or  information  they  may  have  of 
a  criminal  ac;t  being  committed  and  ask  that  it  be  inquired  into. 
Gitchell  V.  The  People,  116 

4.  Tlie  reasons  which  support  the  rule  tliat  a  petit  juror  will  not 
bo  heard  to  impeach  the  verdict  of  the  jury  of  which  he  was  a  mem- 
ber, apply  with  greater  force  to  a  grand  juror  who  attempts  to  im- 
peach the  finding  of  tliat  body.     Id.,  116 

5.  Affidavits  of  grand  jurors  can  not  be  heard  in  supjwrt  of  a 
motion  for  the  court  to  inquire  into  the  factb  touching  the  finding 
of  the  bill  in  a  given  case,  and  to  amend  the  record  as  to  its  return, 
nor  is  it  proper  to  hear  them  in  support  of  a  motion  to  quash  an  in- 
dictment, upon  the  ground  that  it  liad  not  been  found  or  agreed  to 
properly.     Id.,  116 

6.  It  is  not  proper  to  show  by  the  officer  who  had  the  grand  jury 
in  charge,  that  twelve  members  did  not  agree  to  the  indictment  so 
returned.    Id.,  116 

7.  A  grand  juror  may,  upon  a  trial  before  a  petit  jury,  contra- 
dict a  w^itnt>sa  whose  testimony  on  the  trial  is  different  from  what 
it  was  before  the  grand  jury.  It  is  allowed  in  the  interest  of  justice 
and  to  prevent  the  success  of  perjuiy.     Id.,  116 

GUARANTY— See  Negotiable  Instruments,  7;  Statute  of  Frauds,  4. 

1.  Where  a  contract  of  guaranty  only  extended  to  a  portion  of 
the  contract  between  the  principals,  a  judgment  in  a  suit  against 
the  principal  could  not  be  introduced  in  a  suit  against  the  guarantor 
as  an  estoppel.    Eaton  v.  Harth,  355 

2.  The  money  expended  by  plaintiff  in  prosecuting  his  suit 
against  the  principal  for  costs  an4  attorney's  fees,  can  not  be  re- 
covered of  the  guarantor  in  the  case  presented.    Id.,  855 

GUARDIAN  AND  WARD— See  Mortgages,  1. 
HIGHWAYS— See  RxULROADS,  10,  11,  12,  13,  14. 

1.     In  an  action  of  trespass  brought  by  plaintiff  against  defend- 
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ants  tof  breaking  his  close,  where  the  defense  was  tliat  the  fence  in 
question  had  been  erected  by  plaintiff  on  land  to  wliich  the  public 
hatl  actiuirwi  a  riglit  as  a  highway  by  prescription,  this  court  holds 
tliat  the  evidence  showed  that  dui-ing  the  period  in  which  the  pub- 
lic had  used  tlie  land  as  a  highway,  there  had  been  a  substantial 
inU^'rruption  of  its  use  which  prevented  the  statute  from  running. 
CConneU  v.  Bcnvuuin,  654 

2.  To  establisli  a  highway  by  dedication,  there  inu.st  not  only  be 
an  offer  by  the  owner  but  his  offer  must  be  accepted  by  tlie  public; 
and  mere  user  by  the  public  of  the  land  as  a  highway  is  not  suffi- 
cient to  constitute  such  ac(!eptance.  Until  tiie  offer  of  dedication 
has  been  accepted  it  may  be  revoked  by  the  owner,  unless  privjit© 
rights  have  intervened.    Id.,  '  654 

3.  To  prove  a  dedication,  the  intention  to  dedicate  must  be 
clearly  shown,  found  as  a  distinct  fact.  Upon  the  case  presented, 
the  uitention  of  the  plaintiff  was  a  direct  and  material  fact  in  issue, 
and  he  should  have  lK»en  allowed  to  state  his  intent  in  performing 
certiiin  acts  shown  in  evidence.    Id.,  6o4 

HOMESTEADS— See  Fracdulent  Conveyances,  3;  Judgments  and 
Decrees,  9;  Mortgages,  1,  7. 

HORSE  TRADE. 

1.  In  a  controversy  involving  title  to  a  horse,  this  court  holds 
that  tlie  evidence  justified  tlie  verdict  and  no  question  of  law  appear- 
ing, the  judgment  is  affirmed.    Jakle  v.  Haggard^  543 

HUSBAND  AND  WIFE— See  Chattel  Mortgages,  2;  FRArDUUiNT 
C()nveyance.s,  1. 2;  Fraudclent  Sai.es,  1;  Mortgages,  1;  Statute 
OF  FiiAUDS,  6;  Witnesses,  2. 

INFANCY. 

1.  Where  a  dealer  sells  goods  to  a  minor  without  authority  from 
the  parent,  he  can  not  recover  for  the  same  from  tlie  [)arent,  even 
though  the  goods  may  be  regarded  as  necessaries,  unlc*ss  it  a])pears 
that  tlie  parent  has  refused  to  supply  tlie  cliild  witli  the  noede<l 
articles.     Miller  v.  Davis  <&  McKenney^  447 

INSOLVENCY— See  Corporations,  1;  FRAUDtJLENT   Conveyances; 

Ne(jotiable   Instruments,  1. 
INSTRUCTTIONS — See  Administration,  1,  2;  Appeal  and  Error,  1; 

Agency,  3;  Master  and  Servant,  2;  Railroads,  2.  7,  16;  Sales,  2; 

Slander,  1;  Wills,  1. 

1.  The  spirit  and  intention  of  the  law  in  the  use  of  the  word 
**  instruction  "  is,  tliat  reference  is  only  had  to  the  statements  of  the 
law  made  by  the  court  to  the  jury,  and  which  are  to  j^ovem  them 
as  a  matter  of  law,  as  to  the  subsftance  of  their  verdict.  Such 
instructions  must  be  in  writing,  and  they  can  not  bo  modified,  altered, 
enlarged  or  diminished  orally.     Burns  v.  The  People^  70 

2.  Wliile  it  is  not  strictly  accurate  for  the  court  to  tell  the  jury 
that  they  are  **not  to  determine  the  preponderance  of  evidence 
from  the  number  of  witnesses,"  instead  of  telling  them  that  they 
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wer<3  not  bound  to  so  determine  the  preponderance,  yet,  under  the 
circumstances  of  tlie  case  at  bar,  this  court  holds  that  such  instruc- 
tion did  not  constitute  reversible  error.     Brady  Y.  Converse,         297 

8.  Instructions  should  be  plain  and  as  few  as  possible.  Kunder 
V.  Smith,  368 

4.  An  instruction  telling  the  jury  that  if  the  colt  lost  its  life  by 
accident,  plaintilf  could  not  recover,  was  bad  in  not  exijlaining  that 
legally  an  "accident"  meant  an  event,  happening  unexpectedly, 
and  causing  damage  without  fault.    Kellar  v.  Shippee,  377 

INSURANCE-FIRE. 

1.  In  an  action  brought  to  recover  for  a  loss  under  a  policy  of  in- 
surance issued  by  plaintiil  in  error  to  defendant  in  error,  where  the 
defense  was  that  the  policy  had  been  canceled,  it  having  appeared  that 
the  premium  had  been  paid  to  an  agent,  who  retained  the  same  in 
his  possession  until  after  the  loss  occurred,  this  court  holds,  that 
under  the  evidence  presented,  such  agent  was  to  be  considered  the 
agent  of  tlie  insured,  and  that  therefore  no  return  of  premium  was 
necessary  to  the  cancellation  of  the  policy,  and  that  all  other  neces- 
sary steps  having  been  taken  to  cancel  the  policy,  the  insiured  could 
not  recover.    Mississippi  Valley  Lis,  Co,  v.  Bermond,  23 

2.  If  an  insurance  company,  with  knowledge  of  facts  constitut- 
ing a  breach  of  the  conditions  of  the  poUcy,  recognizes  the  policy  as 
still  in  force  by  such  acts,  declarations  and  course  of  dealing  with 
the  insured  as  would  lead  him  to  believe  that  he  is  protected,  then 
the  breach  is  waived  and  the  company  estopped  from  setting  it  up  as 
a  defense  to  an  action  on  the  policy..  Manufacturers  <Sb  Merchants 
Mutual  Ins,  Co.  v.  Armstrong^  217 

3.  The  general  agents  of  an  insurance  company  can  employ  a 
clerk  or  sub-agent  to  perform  the  duties  of  their  agency,  and  make 
his  acts  binding  upon  the  company.    Id, ,  217 

4.  If,  before  a  policy  is  accepted,  the  general  agent  represents  to 
the  assured  that  a  certain  requirement  in  the  poUcy,  as  to  putting 
in  better  facilities  for  extinguishing  fire  within  sixty  days,  would 
be  considered  as  complied  with  if  the  improvements  were  made  as 
soon  aB  possible  by  assured,  then  the  pohcy  will  be  considered  as 
issued  with  the  sixty  day  requirement  stricken  out.    Id,,  217 

5.  Where  a  person  being  solicited  to  insure  his  property,  was  in 
doubt  as  to  whether  his  propirfcy  was  already  insm*ed  or  not,  and  the 
solicitor  undertook  to  ascertain  tliat  fact  for  him,  and,  after  ascer- 
taining that  he  was  insured,  rep>orted  that  the  property  was  not  in- 
sured, whereupon  such  person  insured  with  the  solicitor's  company, 
in  an  action  brought  by  tlie  insurance  company  upon  the  note  given 
by  appellee  for  the  premium,  it  is  held:  That  the  question  of  the 
agent's  intent  to  deceive  the  appellee  was  immaterial.  Such  represen- 
tations will  be  treated  as  fraudulent  if  they  mislead  the  pei-son  to 
whom  they  are  made  to  his  injury.     Rockford  Ins,  Co»  v.  Hildreth, 

428 

6.  The  failure  of  the  court  to  insti-uct  the  jury  that  appellee  was 
boimd  to  exercise  due  care  to  avoid  being  deceived  by  the  agent's 
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repie8<*ntJitions  was   immaterial,  the  jury  having  specially  fomid 
that  appellee  exercisied  such  care.     Jd.,  428 

INSURANCE— LIFE. 

1.  V\Km  a  bill  filed  by  a  mother  to  recover  the  sum  named  in  an 
insurance  jiolicy  issued  to  her  son,  the  same  having  bDon  paid  to  his 
widow,  this  court  hohls  that  the  written  direction  ufKm  said  policy 
that  the  amount,  in  case  of  death,  should  be  paid  to  his  mother,  can 
cut  no  fi<^ire,  in  view  of  the  fact  that  l>efore  the  death  of  aissured  the 
coiLstitution  of  the  organization  had  been  so  changtHl  as  to  re'juire 
payment,  in  case  of  death,  to  the  wife  or  ifisiie,  unless  otherwise 
ordered,  no  such  order  having  been  made.  Benton  v.  Brotherhood 
of  B,  H.  Brake  man,  112 

2.  Upon  a  bill  filed  under  Par.  3,  Sec.  19,  Cliap.  73,  R.  S.,  to  re- 
cover premiums  paid  for  insurance  by  a  debtor,  in  his  hfetime,  on 
the  ground  that  they  were  paid  "  with  intent  to  dofraud  his  creditors," 
this  ct)urt  holds  that  tlie  same  rule  of  construction  applied  as  in 
the  case  of  voluntary  conveyances  in  resi>ect  to  cnvlitors,  where 
the  creditore  sought  to  have  the  conveyance  set  aside.  Wagner  v. 
Koch,  501 

3.  In  the  case  at  bar  the  bill  is  fatally  defective  in  that  it  failed 
to  show  that  any  of  the  premiums  were  paid  while  complainant's 
claim  agaijist  the  insured  was  in  existence.     Id.,  501 

JUDGMENTS  AND  DECREES— See  Appeal  and  Error,  4;  Costs,  1; 
Criminal  Law,  4;  Garnishment;  Guaranty;  Master  and  Servant, 
9;  MoRTCJAOKs  1;  Sales.  14. 

1.  The  including  in  the  judgment  of  the  court  l)elow,  of  an 
attorney's  fee,  was  improper,  the  statutory  conditions  not  having 
been  compliiMl  with.     C.  W.  tSb  V.  Coal  Co.  v.  B<tlm?r,  59 

2.  The  facts  being  undisputed,  judgment  is  enU^ed  in  tliis  court 
for  the  amount  due.     Id.,  59 

3.  Upon  a  bill  filed  to  set  aside  a  judgment  obtained  by  default, 
this  coiu-t  holds  that  the  evidence  showed  that  complainant  had, 
through  its  agent,  been  guilty  of  such  negligence  that  it  was  not 
entitled  to  relief.     German  Fire  Ins.  Co.  v.  Ferry,  197 

4.  On  a])peal  from  an  order  denying  a  motion  to  set  asi*le  a  judg- 
ment ent<'r(»d  by  a  clerk  in  vacation  by  confession,  where  it  was 
objtvted  tiiat  the  affidavit  on  which  judgment  was  entered  was 
made  before  a  notaiy,  who  was  also  an  attorney  in  the  case:  Held, 
that  the  re.-ord  failed  to  show  the  identity  of  the  attorney  and  notary. 
Bradlri/  v.  CUvulon,  326 

5.  The  judgment  in  the  case  presented  was  not  void  because 
enter(Ml  by  the  clerk  on  the  25th  day  of  December,  a  legal  holiday. 
Id. ,  326 

6.  A  judgment  is  conclusive  of  what  it  necessarily  decides  only. 
When  introduced  in  evidence  as  an  estoppel  it  can  not  be  explained 
or  varied  by  parol  evidence.     Eaton  v.  Harth,  855 

7.  The  evidence  showing  a  clear  right  of  recovery,  imimportant 
erroi-s  are  overlooked,  and  the  judgment  affirmed.  Kellar  v.  Ship- 
2>€e,  877 
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8.  A  motion  in  arrest  of  judgment  can  only  be  made  successfully 
with  resi)ect  to  objections  appealing  on  the  face  of  the  record.  The 
rule  is  the  same  with  respect  to  actions  commenced  before  a  justice 
of  the  peace.     McOill  v.  Rathgeb^  511 

9.  As  the  decree  in  the  case  presented  recognized  the  right  of 
homestead,  and  directed  the  officer  in  making  the  sale  to  take  such 
steps  as  were  provided  by  law  for  setting  it  off,  and  did  not  assume 
to  defeat  the  conveyance  of  it,  it  is  not  open  to  the  objection  that  it 
set  aside  the  conveyance  of  the  homestead  and  forced  it  back  on  the 
defendant.     Quinri  v.  The  People,  547 

10.  It  was  proper  to  decree  that  the  money  collected  on  the  judg- 
ment should  be  paid  to  the  state's  attorney.     Id.,  547 

11.  There  was  error  in  the  decree  in  that  it  provided  that  the 
surplus  arising  on  the  sale,  if  any,  should  be  paid  to  the  defendant 
instead  of  to  the  grantee,  to  whom  he  had  conveyed  the  land.    Id. , 

547 

12.  Where  a  demurrer  to  a  plea  to  the  jurisdiction  is  sustained, 
and  a  judgment  of  respondeat  ouster  entered,  and  the  defendant 
duly  excepts,  it  may  plead  to  the  merits  without  waiving  its  right 
to  assign  as  error  the  judgment  of  the  court  in  sustaining  the  demur- 
rer.   Mt.  Olive  Coal  Co,  v;  Hughes^  5G6 

13.  In  an  action  by  two  parties  as  plaintiffs,  a  verdict  was 
rendered  for  the  **  plaintiffs,"  and  after  motion  for  new  trial  was 
overruled,  the  court  ordered  judgment  for  "  the  plaintiff,"  without 
specifying  which  plaintiff;  the  judgment  was  fatally  defective. 
Aultman  cfc  Co.  v.  Wirth,  .      614 

14.  A  judgment  which  has  become  barred  by  the  statute  of 
limitations  can  not  be  revived  by  a  parol  promise  of  the  defendant 
to  pay  the  same.     Ludung  v.  Huck,  651 

JUDICIAL  SALES— See  Real  Property,  1,  3,  3,  4,  5. 

JURISDICTION— See  Administration,  3;  Courts,  1;  Criminal  Law; 
Judgments  and  Decrees,  12;  Municipal  Corporations,  16. 
.  1.  In  counties  where  tlie  offices  of  county  judge  and  probate 
judge  are  vested  in  one  person,  a  filing  of  an  information  with  the 
countj'  clerk  during  a  probate  term,  or  with  the  judge  at  such  term, 
would  be  a  filing  in  vacation  within  the  sanction  of  the  statute. 
Burns  v.  The  People^  70 

2.  This  court  has  no  jiu-isdiction  of  a  controversy  involving  a 
freehold,  and  it  does  not  matter  that  the  question  of  freehold  in  a 
given  case  is  only  one  of  law  to  be  determined  from  a  plea  filed. 
Ducker  v.  Wear  &  Boogher  Dry  Goods  Co.,  158 

3.  Equity  can  not  be  resorted  to  for  the  purpose  of  enforcing 
specific  performance  of  a  simple  contract  of  a  deceased  person 
against  an  executor,  administrator,  heir  or  devisee  of  such  deceased, 
where  no  equitable  liens  exist  on  any  assets  of  deceased,  and  where 
it  is  only  intended  to  compel  performance  of  specific  acts  obligatory 
on  the  deceased  personally  in  his  lifetime.  The  remedy,  if  any,  is 
an  a(*tion  at  law  to  recover  damages  for  the  non-fulfillment  of  the 
conti'act.    Potter  v.  Campbell,  174 
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4.  Deffiulaut  in  error  conveyed  to  his  son  a  stock  of  poods  in 
con.sidoration  of  an  agreement  to  8upi)ort  him  ^or  the  rest  of  his  life. 
He  afterward  conveved  to  him,  in  consideration  of  love  and  affec- 
tion,  a  tract  of  land.  The  son  died,  leaving  all  his  property  by  will 
to  his  wife.  Defendant  in  error  filed  a  bill,  to  which  the  widow  and 
the  executor  were  parties  defendant,  praying  that  the  right  of  com- 
plainant to  life  sui>iK)rt  out  of  the  son'^  property  be  decreed,  that 
sutlicient  of  the  estate  for  the  purpose  be  set  aside,  a  trustee  to  be 
appointed,  etc.  Held,  that  equity  had  no  jurisdiction  in  the  premises. 
Id. ,  174 

5.  A  defendant  who  wishes  to  raise  the  question  of  jurisdiction, 
where  a  summons  has  been  served  upon  him  in  a  foreign  county, 
must  <1()  so  by  a  plea  in  abatement  filed  in  apt  time,  otherwise  he 
will  l)e  considered  as  having  submitted  to  the  jurisdiction  of  the 
court.     ( "allender  v.  OateSy  875 

6.  A  justice  of  the  peace  has  jurisdiction  of  an  action  for  dam- 
ages for  an  injury  to  personal  property.     Kellar  v.  Shij^pee,         377 

7.  Where  a  court  has  no  jurisdiction,  the  proper  course  is  to  dis- 
miss the  proceeding.  To  direct  a  verdict  for  the  defense  is  to  exer- 
cise jurisdiction,  not  to  disclaim  it.     Clark  v.  Carr,  469 

8.  This  court  has  no  jurisdiction  of  matters  involving  a  freehold. 
Craig  v.  Sout hardy  529 

JUSTICES— See  Garnishment,  3;  Judgments  and  Decrees,  8;  Juris- 
diction, 6;  Municipal  Corporations,  17;  Principal  and  Surety,  3. 

LANDLORD  AND  TENANT— See  Real  Property. 

1.  A  lessor  having  closed  the  leased  premises  against  a  tenant 
and  forbidden  their  further  use  by  him,  a  new  agreement  was  made 
for  the  use  of  the  premises  for  a  shorter  specified  time.  The  lessor 
a<i:ain  closed  the  premises  on  the  alleged  ground  that  the  lessee  had 
not  furiiLshed  security,  as  agreed.  In  an  action  brought  by  the 
lessee  against  the  lessor  to  recover  damages  for  being  deprived  of 
the  use  of  the  leased  pmnises,  heM,  that  the  lessor  was  entitled  to 
show  by  parol  that  it  was  a  condition  to  the  reopening  of  the  prem- 
ises that  tlie  lessee  should  secure  him  against  loss,  and  that  a  letter 
introduced  in  evidence  from  the  lessee  to  his  agent,  although  signed 
also  by  lessor,  did  not  constitute  the  contract  but  was  merely  direct- 
ory to  the  lessee's  agent.     Bemliard  v.  Trimble,  56 

2.  In  an  action  brought  upon  an  alleged  promise  of  defendant  to 
pay  plaintiff  a  named  sum  for  putting  in  crops,  hauling  and  plow- 
ing, if  plaintiff  would  surrender  possession  of  and  leave  a  certain 
farm,  this  court  declines,  in  view  of  the  evidence,  to  interfere  with 
the  judgment  for  the  plaintiff.     Bacon  v.  Saur,  68 

3.  A  debtor  transferred  real  estate  to  a  person  who  leased  the 
same  back  to  his  vendor,  and  thereafter  a  judgment  creditor  levied 
upon  crops  grown  by  the  tenant;  upon  a  bill  of  interpleader  filed  to 
determine  the  priority  of  hen  between  the  landlord  and  th*  judg- 
ment creditor,  tliis  court  holds  that  the  evidence  was  insufficient  to 
8up|X)rt  the  hiding  of  the  court  below  that  the  transfer  to  the  land- 
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lord  was  merely  colorable,  and  that  the  landlord  was  entitled  to  the 
proceeds  of  the  crops  as  against  the  claimant  under  the  execution. 
Baum  V.  Gaffey,  138 

4.  In  an  action  brought  to  recover  for  various  items  of  account 
alleged  to  be  due  imder  the  provisions  of  a  lease,  this  court  holds 
that  the  amount  of  the  verdict  showed  that  it  included  several 
items  not  shown  by  the  evidence  to  be  due,  under  the  provisions  of 
the  instrument  sued  on.    McDole  v.  Sirtwions,  328 

5.  In  an  action  brought  by  a  tenant  against  his  landlord  to  re- 
cover damages  for  a  breach  of  an  alleged  verbal  contract  by  which 
the  landlord  agreed  to  furnish  the  tenant  water  during  the  term  of 
his  lease,  this  court  holds  that  the  alleged  contract  was  void  as  being 
an  attempt  to  enlarge  by  parol  the  terms  of  the  lease,  which  was 
under  seal,  and  also  because  it  was  contrary  to  the  statute  of  frauds, 
the  alleged  conti'act  having  been  made  February  23d,  and  the  lease 
extending  for  the  term  of  one  year  from  the  first  day  of  the  ensuing 
month.    Cooiiey  v.  Murray,  463 

LIMITATIONS— See  Judgments  and  Decrees,  34;  Railroads,  9. 

MALICIOUS  PROSECUTIONS. 

1.  Upon  the  case  presented,  this  court  holds  that  there  was  suffi- 
cient evidence  to  warrant  the  jui-y  in  finding  that  the  defendant 
acted  without  probable  cause  in  causing  the  arrest  of  plaintiff  cqm- 
plained  of,  but  that  there  was  no  evidence  to  justify  the  finding  of 
actual  malice.     Cartimght  v.  Elliot t^  458 

2.  Malice  may  be  inferred  from  want  of  probable  cause,  but  does 
not  necessarily  follow  as  a  legal  inference.    Id. ,  458 

3.  Where  defendant  in  an  action  for  malicious  prosecution  is 
found  guilty  he  should  pay  all  actual  damages;  but  where  he  is  free 
from  actual  malice  the  pimishment  should  be  slight.    Id,,  458 

MASTER  AND  SERVANT— See  Agency,  2. 

1.  In  an  action  brought  by  plaintiff  against  defendants  to  recover 
damages  for  a  breach  of  a  contract  by  which  plaintiff  was  alleged  to 
have  been  employed  by  defendants  to  purchase  twenty-five  car  loads 
of  horses  for  them,  the  question  being  as  to  the  terms  of  the  contract, 
this  court  holds  that  the  weight  of  evidence  was  against  the  verdict 
for  the  plaintiffs  and  that  it  should  have  been  set  aside  by  the  court 
below.     Welch  v.  Huckins,  53 

2.  In  an  action  brought  against  a  railway  company  by  a  switch- 
man to  recover  damages  for  a  personal  injury  received  while  in 
defendant's  service,  where  the  question  of  the  negligence  of  the  com- 
pany in  employing  a  fellow-servant  of  plaintiff,  and  in  failing  to 
have  the  guard-rails  of  its  tracks  blocked,  was  in  issue,  held,  that  an 
instruction  to  the  jury  which  made  the  defendant  liable  for  the  neg- 
ligence of  a  fellow-servant,  regardless  of  the  general  fitness  and  com- 
petency of  such  servant,  or  of  any  negligence  of  defendant  in  hiring 
him,  and  which  also  declared  an  absolute  liability  of  defendant  to 
plaintiff  for  negligence  in  respect  to  its  tracks,  etc.,  regardless  of 
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plaiiitilfri  knowleilj^e  of  the  manner  of  their  construction,  was  fatally 
dt^fective.     I.  C.  It  R.  Co,  v.  Morrifiset/,  127 

8.  If  a  p«'rson  knowing  the  hazards  of  his  employment  as  the  bus- 
invsA  is  conductcHl,  voluntarily  continues  therein  without  any  prom- 
ise of  the  nijister  to  do  anv  act  to  render  the  same  less  hazardous,  the 
master  will  not  be  liable  for  any  injury  the  servant  may  sustain 
therein,  unless  such  injury  be  caused  by  the  wilful  act  of  the  master. 
Id,,  127 

4.  General  reputation  of  a  servant  for  competency  and  care  at  the 
time  and  place  of  emi)loyment,  of  such  character  as  to  imply  infor- 
mation to  the  employer,  is  admissible  as  tending  to  disprove  alleged 
ncgli^t^nce  in  employing  such  servant.     /</.,  127 

5.  In  an  action  against  a  railway  company  to  recover  damages 
for  the  death  of  plaintiff's  int.'stjite  in  a  collision,  the  same  having 
be<'n  causcil  either  by  the  negligence  of  an  engineer  in  failing  to 
notice  a  rtnl  light,  or  else  by  the  act  of  some  person  in  changing  the 
re<l  light  to  white,  this  court  holds  that  the  overwhelming  weight  of 
evidence  was  that  the  accident  was  due  to  the  negligence  of  the 
engineer,  and  as  plain tilTs  intent ^te  w^as a  fellow-servant  with  the 
engineer,  there  could  be  no  recovery.     I.  C,  R.  R.  Co,  v.  Hosier^ 

205 

6.  By  a  contract  of  employment,  the  employe  takes  upon  himself 
the  ordinary  hazards  of  the  business  as  conducted  under  the  svstem 
adopted  by  his  employer.  Chicago  Anderson  Presided  Brick  Co.  v. 
Sobk()tria'k\  317 

7.  1  he  fact  that  an  emi)loyer  conducts  his  business  by  a  method 
that  is  not  the  safest  possible  in  the  premises,  does  not  constitute 
negligince,  or  render  him  liable  to  an  employe  for  an  injury 
r(H-eivtHl  in  the  cours'*  of  his  employment;  but  for  tlie  employer  not 
to  use  ordinnrv  care  that  the  conduct  of  his  business  bv  the  method 
adoj)ted  sliould  not  inflict  injury  upon  such  of  his  employes  as  use 
ordinary  care,  would  constitute  negligence,     /d.,  317 

8.  Where  a  siTvant  prot.'st^d  against  going  under  a  bank  of  over- 
hanging clay,  on  the  ground  that  it  was  dangerous,  but  was  jxKi- 
tively  onlercMl  by  his  foreman  to  go  under  tlie  same,  on  penaltj'' 
of  discharge  for  disol)edience,  and  obeyed  the  order  and  was  seri- 
ously injured,  held^  that  a  finding  by  the  jury  that  he  was  not 
guilty  of  negligerice  was  justifiable.     Id,,  317 

9.  It  was  proi>er  for  the  court  ^o  refuse  to  allow  inquiry  whether 
there  was  any  contract  as  to  what  portion  of  the  judgment  plaintiff 
should  have  in  case  of  rec^overy.     Id,,  317 

10.  Exceptions  to  instnictions  examined  and  overruled.     Id.,  317 

11.  In  an  action  brought  by  plaintiff  to  recover  damages  for  an 
injury  ri^ctnved  while  engaged  in  shoveling  clay  out  of  a  puddling 
pan,  the  accident  being  caused  by  the  unexpected  starting  of  the 
machinery  in  the  pan,  this  court  holds,  in  view  of  the  evidence,  that 
the  same  ju.stified  a  finding  by  the  jury  that  the  defendant  was 
guilty  of  negligence  in  failing  to  properly  inspect  the  machinery 
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and  that  such  negligence  was  the  proximate  cause  of   the  injury. 
3f.  M.  &  Mfg.  Co.  V.  Erling,  411 

12.  The  fact  that  the  negligence  of  a  fellow-servant  of  plaintiff 
may  have  concurred  with  that  of  defendant  does  not  preclude 
plaintiif'S  recovery  in  the  case  presented.    Id.,  411 

13.  Objections  to  a  clerical  error  in  one  count,  and  to  instruc- 
tions given  under  that  count,  are  immaterial,  no  recovery  having 
been  had  thereunder.    Jd.,  411 

14.  In  an  action  brought  by  a  servant  against  his  employer  to  re- 
cover damages  for  an  injury  received  by  him  tlu-ough  the  fall  upon 
him  of  a  mold  containing  a  so-called  butt,  being  a  part  of  a  steel 
ingot,  this  court  holds  that  the  evidence  justilicd  the  finding  that 
the  employes  who  left  the  butt  in  the  position  from  which  it  topplt  d 
onto  appellee  were  guilty  of  negligence,  and  that  they  were  not  fel- 
low-servants of  appellant.    Joliet  Steel  Co.  Y.  Shields^  4.58 

15.  It  clearly  appearing  from  the  evidence  that  the  appellee  and 
the  servants  guilty  of  negligence  never  worked  together,  or  under 
such  circumstances  that  a  mutual  influence  on  each  other's  caie 
was  possible,  there  was  no  basis  for  the  claim  that  they  were  fellow- 
servants,  and  possible  errors  in  the  instructions  on  that  question 
could  not  therefore  have  injured  appellant.     Id. ,  453 

16.  Where  one  party  agi'ees  to  work  for 'another  for  a  certain 
time  for  a  certain  price,  he  must  fully  perform  his  contract  and 
work  for  the  time  agreed,  or  he  can  not  recover  unless  released  by 
his  employer,  or  some  legal  excuse  for  his  failure  is  shown.  Curlee 
v.  Reiger,  544 

17.  Upon  the  case  presented,  this  com-t  holds  that  the  jury  were 
warranted  in  finding  that  the  plaintiff  was  excused  from  full  per- 
formance on  his  part  and  that  a  verdict  in  his  favor  should  be  sus- 
tained.    Id.f  544 

18.  Tlie  plaintiff  was  employed  by  defendant,  with  others,  under 
charge  of  a  foreman,  in  erecting  fences  along  its  right  of  way. 
While  attempting  to  climb  upon  a  car  loaded  with  posts,  under 
orders  from  his  foreman,  to  assist  in  throwing  off  tlie  same,  the 
train  suddenly  started  backward  and  plaintiff  was  injured.  In  an 
action  brouglit  against  the  defendant  to  recover  damages  for  such 
injury,  this  court  holds  that  the  jury  was  warranted  by  the  evidence 
in  finding  that  plaintiff  was  free  from  negligence,  that  the  injury 
was  caused  by  the  negligence  of  defendant's  engineer,  and  that  such 
engineer  and  plaintiff  were  not  fellow-ser\'ant8.  L.,  E.  ife  St.  L. 
Con.  R.  R.  Co.  V.  Hawthorn,  635 

19.  When  a  railroad  company  constructs  a  covered  bridge  along 
the  line  of  its  road,  it  should  build  it  of  sufficient  height  so  that  per- 
sons employed  by  it  as  brakemen,  and  who  in  the  discharge  of  their 
duties  are  required  to  go  upon  the  tops  of  freight  cars  while  passing 
through  the  bridge,  may  pass  through  and  under  the  roof  of  the 
bridge  without  danger  to  their  personal  safety.  C  C  C  &  St.  L. 
Ry.  Co.  V.  Walter,  642 
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20.  IMaintilTtf  intestate  was  a  brakeman  in  the  employ  of  defend- 
ant, and  met  his  death  through  being  knocked  off  from  tlie  roof  of 
an  unusually  high  car  while  passing  through  one  of  defendant's 
bri(lgt«.  Held,  that  the  construction  of  the  bridge  wa^  such  as  to 
warrant  a  find  in '^  of  negligence  against  defendant,  and  that  it  also 
wai'ranted  a  finding  that  deceased  was  free  from  negligence. 
/d.,  W3 

21.  No  one  is  presumed  to  knowingly  incur  pain  and  death  when 
he  can  avoid  it  at  hia  discretion.     Id. ,  643 

22.  A  servant  is  under  no  obligation  to  investigate  and  test  the 
machinery  and  fixtures  surrounding  liim,  in  the  absence  of  notice 
that  tliere  is  something  wrong  in  that  respect,  but  can  rely  on  the 
pt^rfomijince  of  this  duty  by  the  master.    Id.,  643 

MECHANICS'  LIENS. 

1.  Where  the  owner  of  a  building  disregards  his  statutory  duty  of 
requiring  from  the  contractor  a  statement  of  the  amounts  duesubK^on- 
tractors  and  material-men  before  paying  such  contractor,  such  pay- 
ments are  to  be  considered  as  illegal,  in  violation  of  the  rights  of  a 
Bub-contractor  who  has  complied  with  the  statutory  conditions 
ne<'<»ssary  to  render  the  owner  liable  to  him  for  the  amount  due  him 
by  the  main  contractor,  and  can  not  be  set  up  as  a  defense  against 
such  sub-contractor's  claim.    Hintze  v.  Weiss,  220 

MERCANTILE  AGENCIES. 

1.  In  order  to  support  an  action  of  case  by  a  vendor  against  a 
vende<»  ontlie  ground  that  the  vendee  secured  credit  by  reason  of  false 
representations  as  to  his  commercial  standing,  the  false  representa- 
tions must  have  been  knowingly  m^de  with  intent  to  deceive,  and 
the  phiintiff  must  have  been  deceived  thereby  and  through  such 
deceit  sufTercd  damages.     Wachsviiith  v.  Martini,  344 

2.  Wliile  false  and  fraudulent  acts  of  an  agent,  made  in  the  course 
of  his  employment,  may  render  the  principal  liable  in  an  appropriate 
form  of  action,  yet  they  will  not  render  him  liable  in  an  action  of 
case  for  the  deceit  imless  tlie  principal  co-opei*ated  with  his  agent  in 
the  wrongful  acts.     Id.,  244 

3.  Tlie  (piestion  of  intent  being  material  in  such  an  action,  it  was 
competent  for  a  clerk  to  testify  that  in  making  the  statement  relied 
on  by  plaintifl!  he  disobeyed  the  instructions  of  his  principal.     7d., 

244 

4.  Upon  the  case  presented,  tlie  jury  wore  justified  in  finding  tliat 
the  omission  of  liabilities  chiefly  complained  of  in  the  statement  in 
question,  was  a  mistake,  and  not  done  with  intent  to  defraud.     Id., 

244 
MORTGAGES— See  Partnership,  1;  Principal  and  Surety,  3,  4. 

1.  A  husband  and  wife  joined  in  a  bond  and  mortgage  upon  an 
estate  of  the  wife,  to  secm-e  a  loan  recited  as  being  made  to  the  hus- 
band, and  subsequently,  tlie  wife  having  died,  tlie  husband  procured 
an  assignment  of  the  mortgage  to  himself  and  brought  foreclosure 
proceedings  against  tlie  administrator  and  heirs  of  his  wife;  this  court 
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hokls  tliat  parol  evidence  was  admissible  to  prove  that  the  loan  was 
made  to  hia  wife  instead  of  to  himself;  that  the  guardian  ad  litem 
of  the  infant  heirs  had  the  right  to  file  a  cross-bill  and  to  take  an  ap- 
peal in  theii*  behalf;  that  a  decree  against  the  administrator  of  the 
deceased  wife  personally  forcosts,  was  error;  that  the  coraplainiuit's 
estate,  as  mortgagee,  and  his  estate  of  homestead  and  as  surviving 
husband  did  not  merge,  and  he  wa-5  not,  therefore,  chargeable  with 
rents  and  profits  as  a  mortgagee  in  possession;  that  complainant 
having  an  estate  of  liomestead  in  the  premises,  and  claiming  to 
occupy  by  virtue  thereof,  and  of  his  estate  as  surviving  husband, 
and  being  so  tenant  for  life  of  an  estate  charged  with  incumbrances, 
he  was  bound  in  equity  to  keep  down  the  interest  out  of  the  rents 
and  profits.  Complainant,  seeldng  to  enforce  his  lien,  must  himself 
bear  his  ratable  portion  of  that  lien.     Sprdgue  v.  Beamer^  17 

2.  In  the  case  at  bar  the  beneficiaries  under  a  trust  deed  acquii'ed 
an  eciuitable  lien  upon  the  rent  of  a  portion  of  the  mortgaged  prem- 
ises, which  had  been  leased  by  the  mortgagor,  by  virtue  of  the  ap- 
*pointment  of  a  receiver  in  a  suit  brought  to  foreclose  the  trust  deed, 
and  the  right  which  the  mortgagor  had  to  collect  the  rent  from  his 
lessee  passed  to  the  receiver  as  soon  as  he  was  appointed  and  qualified 
and  had  notified  the  lessee;  so  held  as  against  the  claim  of  judgment 
creditors  of  the  mortgagor  who  had  filed  a  biil  to  subject  the  rent  to 
the  satisfaction  of  their  judgment.     Stephen  v.  Reihlingj  ^    40 

8.  Uix)n  a  bill  filed  in  aid  of  an  execution  to.set  aside  mortgages 
on  a  leasehold  estate,  given  in  the  form  of  a  chattel  mortgage,  al- 
though the  interest  of  the  mortgagors  was  real  estate,  this  court 
holds  that,  as  it  clearly  appeared  that  it  was  the  intent  of  the  mort- 
gagors to  mortgage  their  interest  in  the  property  described  to  the 
mortgagee,  whatever  that  interest  might  be,  that  the  mortgage  was 
valid.     Cross  v.  Wear  Commission  Company,  255 

4.  The  proceeds  of  the  sale  at  auction,  of  property  mortgaged  to 
plaintiffs  having,  by  previous  aiTangement,  come  into  the  hands  of 
defendant,  he,  by  frauduleht  representations,  induced  plaintiffs  to 
receive  a  new  mortgage  on  other  property  of  the  mortgagor  in  sat- 
isfaction of  their  claim:  Held,  that  defendant  was  guilty  of  a 
breach  of  trust  and  that  plaintiffs  could  recover  from  him  in  any 
appropriate  form  of  action  the  money  he  had  received  in  trust  for 
them.     Wild  v.  Fry,  276 

5.  Upon  the  case  presented  it  was  not  necessary  for  plaintiffs  to 
show  that  they  had  not  received  anything  on  the  new  mortgage,  nor 
to  tender  the  same  back.     Id.,  276 

6.  Upon  a  bill  to  foreclose  a  mortgage  on  real  estate  where  a  part 
of  the  land  was  described  as  "  the  east  side  of  the  southeast  quarter," 
etc. ,  held,  that  the  east "  side  "  meant  the  east  half,  i.  e. ,  eighty  acres, 
and  that  the  court  erred  in  decreeiilg  the  sale  of  the  east  one  hun- 
dred acres,  no  prayer  for  reformation  having  been  contained  in  the 
bill.    'Kemp  v.  Moir,  490 

7.  Appellee  mortgaged  real  estate  in  which  she  had  a  homestead 

VouXLV   44 
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and  in  the  mortgage  released  her  homestead.  Tlie  mortgage  was 
foreclosed  and  she  failed  to  redeem.  Redemption  was  made  by  two 
judgment  creditors  successively,  and  on  the  second  sale  a  surplus 
was  realized.  Appellants,  who  were  also  judgment  creditors,  levied 
on  this  surplus.  Appellee  notified  the  sheriff  that  she  elaime<l  tliis 
surplus,  amounting  to  $508.26,  by  virtue  of  her  right  of  homestead. 
Held,  that  the  homestead  right  protected  the  money  as  against  the 
api>ellants,  who  sought  to  levy  on  the  same  as  the  property  of  api:)el- 
lee,  they  not  having  succeeded  to  the  rigfit  of  the  purchaser  at  the 
sale  under  the  decree  of  foreclosure.     Qarlick  v.  Squires,  521 

[MUNICIPAL  CORPORATIONS— See  Railroads,  14. 

1.  While  municipal  corporations  may,  under  their  general  pow- 
ers, provide  convenient  places  for  the  purpose  of  holding  courts  for 
the  trial  of  offenders  against  police  regulations  and  criminal  laws  of 
the  State,  and  defray  the  incidental  expenses  of  the  operations  of 
such  couiis,  whereby  both  the  State  laws  and  the  ordinances  of  the 
city  may  be  more  eflficiently  and  conveniently  enforced,  there  is  no 
absolute  duty  imposed  upon  cities  to  make  such  provision.  Coleman 
V.  City  of  Elgin,  .  64 

2.  Where  a  police  magistrate  rents  an  office  and  pays  the  ex- 
penses thereof  without  the  authority  or  sanction  of  the  cit}',  there  being 
no  absolute  duty  upon  its  part  to  provide  an  office  and  pay  the 

expenses  thereof,  he  can  not  make  the  city  liis  deljtor  without  its 
consent,     ic?.,  /  64 

3.  It  is  the  duty  of  such  officer  to  provide  a  place  for  the  perform- 
BJice  of  his  official  duties,  unless  the  city  sees  fit  to  furnish  an  office 
for  him.     Id.,  64 

4.  Where  an  ordinance  provides  for  the  making,  by  such  officer, 
of  monthly  reports,  and  he  voluntarily  complies  therewith  by  furnish- 
ing them,  no  provision  being  made  for  any  fee  or  compensation 
therefor,  he  can  not  recover  for  so  doing.     Id. ,  64 

5.  While  a  city  has  the  same  right  to  inspection  of  the  docket 
of  such  magistrate  and  information  as  to  its  litigations,  that  any 
other  suitor  has,  it  has  no  right  to  require  of  him,  as  a  duty,  to  fiur- 
nish  such  report  as  it  might  dictate.     Id.,  64 

6.  In  an  action  brought  against  a  municipality  to  recover  damages 
received  through  a  fall  caused  by  a  defective  sidewalk,  tliis  court 
hoklrt  that  the  evidence  was  sufficient  to  establish  the  negligence  of  de- 
fendant, due  care  on  the  part  of  the  plaintiff,  and  tliat  the  damages 
were  not  excessive.     City  of  Lanark  y,  Dougherty,  266 

7.  In  an  action  against  a  city  to  recover  damages  for  an  injury 
alleged  to  have  been  received  from  a  defective  sidewalk,  where  the 
evidence  was  conflicting,  the  verdict  of  the  jury  Jteld  to  be  con- 
clusive as  to  the  facts.     City  of  Ottawa  v.  Stricklin,     .  288 

8.  Where  a  defect  in  a  sidewalk  is  shown  to  have  existed  for  a 
long  time,  proof  of  actual  notice  of  its  condition  to  the  city  is  un- 
necessary.    Id. ,  288 

9.  In  an  action  brought  against  a  municipality  to  recover  for  an 
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injury  received  through  falling  into  an  open  ditch,  where  there  was 
evidence  tending  to  show  that  plaintiff  knew  of  the  opening  in  the- 
street  into  which  he  fell,  this  court  holds  that  it  was  error  to  tell  the 
jury  without  qualification  that  the  plaintiff  had  the  right  to  presume 
in  the  absence  of  proper  signals,  that  the  street  and  sidewalk  were 
in  reasonably  safe  condition.     City  of  Oaleshurg  v.  Hallf  290 

10.  Where  a  plaintiff  in  such  case  was  disabled  from  pursuing 
his  regular  employment  by  the  injury  complained  of,  it  is  proper  for 
evidence  to  be  given  as  to  his  average  earnings  in  his  regular  em- 
ployment, although  at  the  time  of  the  injury  he  was  temporarily 
engaged  in  other  work.     Id. ,  290 

11.  Where  there  is  a  question  in  issue  as  to  the  condition  of  a 
street  light  at  the  time  and  place  of  the  accident,  evidence  tending  to 
show  a  general  neglect  by  defendant  of  a  neighboring  light,  is  not 
competent.    Jd.,  290 

12.  If  a  town  supervisor,  upon  being  notified  of  the  presence  in 
another  town  of  a  pauper  for  whose  support  liis  town  is  responsible, 
at  once  prepares  a  place  of  residence  in  his  own  town  and  offers  to 
remove  the  pauper  and  his  effects  to  such  residence,  and  the  jmuper 
refuses  to  go  and  threatens  with  prosecution  any  one  attempting  to 
compel  his  removal,  then  the  town  will  not  be  responsible  to  any  other 
toAvn  for  the  support  of  such  pauper  after  its  officers  have  been  noti- 
fied of  such  offer  and  refusal     Town  of  Fox  v.  Tormi  of  Bristoh  330 

18.  In  action  brought  against  a  city  to  recover  damages  for  an 
injury  resulting  from  a  fall  which  was  alleged  to  have  been  caused 
by  a  defect  in  a  sidewalk,  this  court  holds  that  the  evidence  justified 
a  finding  of  negligence  on  the  part  of  the  city.  City  of  Oalesburg 
V.  Hahn,  351 

14.  The  fact  that  the  plaintiff  delayed  for  some  time  to  caH  in  a 
physician  and  treated  her  injury  herself,  was  not  conclusive  of  negli- 
gence on  her  part,  although  the  evidence  of  physicians  was  that  the 
injury  required  prompt  surgical  treatment.     Id.,  351 

15.  Under  the  statute  of  this  State,  city  councils  have  full  author- 
ity to  make  and  enforce  all  needful  regulations  in  the  manage- 
ment of  water  works  and  collecting  water  rates  from  consumers. 
City  of  Bock  Island  v.  Wagner,  444 

16.  Where  an  injustice  complained  of,  results,  not  from  any 
wrong  inherent  in  an  ordinance,  but  from  the  inequitable  method  of 
enforcing  that  ordinance,  in  that  the  ordinance  is  strictly  enforced 
against  complainant  but  not  against  others  in  the  same  class,  no 
ground  is  afforded  for  interference  by  a  court  of  equity  to  restrain 
the  enforcement  of  the  ordinance  against  the  complainant     Id. , 

444 

17.  Where  a  person  is  prosecuted  before  a  justice  of  the  peace 
for  the  violation  of  a  city  ordinance  and  is  convicted,  and  works  out 
his  fine  and  costs  in  the  streets  of  the  city  under  the  statute,  the 
city  does  not  thereby  become  liable  to  the  justice  for  the  amount  of 
his  costs.     Young  v.  City  of  Murphysboro,  561 
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18.  If  an  action  against  a  city  upon  certaiii  certificates  of  indebt- 
edness issued  by  the  defendant  to  a  gas  company  in  settlement  for 
gas  used  by  the  citj-,  where  the  defense  was  that  the  debt  was  in- 
curred contrary  to  the  constitutional  provision  forbidding  munic- 
ipalities to  incur  debts  in  excess  of  five  per  cent  of  the  value  of  the 
taxable  property  within  the  limits  of  the  municipality,  this  court 
holds  that  the  debt  sued  on  was  incurred  at  the  time  when  the  gas 
was  used,  and  that  the  indebtedness  of  the  citv  at  the  time  the  con- 
tract  between  the  city  and  the  company  was  made,  was  immaterial. 
E.  St   L.  G.  L,  <Sb  C.  Co,  v.  City  of  East  St,  Louis,  591 

19.  Although  tw^o  of  the  certificates  sued  on  did  not  specifically 
state  when  the  indebtedness  represented  by  them  was  incurred,  yet 
the  court  holds  that  that  time  is  made  sufficiently  certain  by  a  con- 
sideration of  the  certificates  in  question  in  connection  with  other 
evidence  in  the  case.    Id.,  591 

20.  The  evidence  offered  to  prove  the  amount  of  the  indebtedness 
of  the  city,  held  to  have  been  properly  admitted  on  the  authority  of 
Norton  v.  East  St.  Louis,  36  III.  App.  172.     Id,,  591 

2L  A  certificate  of  the  city  clerk  introduced  to  show  the  amount 
of  the  taxable  property  within  the  city  at  the  time  in  question,  held  to 
have  been  in  the  usupJ  form  and  sufificient  in  substance  for  the  pur- 
pose.    Id.,      I  591 

22.  The  omiasion  to  state  in  the  certificate  that  the  clerk  was  the 
legal  keeper  of  the  records  was  immaterial,  as  the  statute,  of  which 
the  court  takes  judicial  notice,  makes  him  such.     Id,,  591 

NEGLIGENCE— See  Judgments  and  Decrees,  3;  Pleading,  3;  Street 
Railways,  6. 

1.  In  an  action  brought  to  recover  damages  for  the  death  of  a 
colt,  through   falling  into  a  ditch  dug  by  defendant,  tli rough  a  cor- 

« 

ner  of  an  inclosure  of  a  bailee  of  tlie  colt,  this  court  holds  that  the 
evidence  justified  a  verdict  for  plaintiff;  that  evidence  that  plain tilT 
owned  the  land  through  which  the  ditch  was  dug,  although  it  was 
not  witliin  his  inclosure,  was  immaterial,  as  the  fact,  if  true,  would 
constitute  no  excuse  for  his  negligence;  that  the  action  was  prop- 
erly brought  by  the  owner  of  the  colt,  although  at  the  time  of  its 
death  it  was  in  the  possession  of  a  bailee,  and  that  the  negligence  of 
the  bailee  of  the  colt,  if  there  was  any,  was  no  defense.  Kellar  v. 
Shippee,  377 

NEGOTIABLE  INSTROTIENTS— See  Fral-dulent  Sales,  1;  Partner- 
ship, 4. 

1.  In  an  action  brought  by  an  indorsee  agaimst  an  indorser  of  a 
note  given  by  a  partnership,  this  court  holds  that  sufl5cient  evidence 
was  introduced  to  warrant  the  finding  by  the  jury  that  the  estate  of 
one  of  the  makers  of  the  note  was  insolvent,  that  the  return  of  the 
slieriff  on  an  execution  issued  in  a  suit  against  the  other  maker  was 
sufficient,  and  that  in  an  action  at  law,  where  there  was  no  marshal- 
ing of  assets,  it  was  immaterial  whether  the  suit  w^as  against  a  part- 
ner as  such,  or  as  an  individual.     Horton  v.  Brown,  171 
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2.  In  an  action  on  a  promissory  note,  transferred  to  plaintiff 
after  maturity,  where  the  defense  was  a  set-off,  and  the  case  turned 
on  a  question  of  fact  as  to  whether  a  certain  payment  which  had 
been  made  was  intended  to  apply  on  the  debt  claimed  as  a  set-off, 

this  court  holds  that  the  evidence  supported  the  finding  of  the 
'    jmy  that  it  was  so  intended.      Holmes  v.  Blake,  195 

3.  When  an  instrument  offered  in  evidence  has  the  appearance 
of  having  been  altered,  the  law  raises  no  presumption  as  to  when  the 
change  was  made  or  by  whom.  These  are  questions  of  fact  to  be 
found  by  the  jury.    DeLong  v.  Soucie,  234 

4.  Bare  suspicion  of  a  defense  is  not  enough  to  impeach  the  title 
of  a  holder  of  negotiable  paper,  transferred  to  him  before  maturity 
for  good  consideration.  There  must  be  actual  notice  to  the  assignee 
of  a  defense  to  the  paper,  and  must  consist  of  knowledge  of  facts 
which  would  impeach  the  validity  of  the  note  between  the  antece- 
dent parties.    DeLong  v.  Schroeder,  286 

5.  In  an  action  on  a  note  which  was  signed  by  mark,  a  witness 
to  the  note  is  not  an  indispensable  witness  at  the  trial.  Under  the 
statute  of  this  State  the  ex  ecu  tion  may  be  proved  by  secondary  evi- 
dence without  producing  or  accounting  for  the  absence  of  a  sub- 
scribing witness.    Snyder  v.  Travel's,  253 

6.  Upon  the  case  presented,  this  court  holds  that  the  competent 
testimony  in  the  case  was  not  sufficient  to  justify  a  finding  that  the 
notes  in  question  were  given  for  a  good  consideration.  Richardson 
V.  Richardson,  863 

7.  In  order  to  establish  a  binding  undertaking  of  guaranty 
against  a  third  party  who  indorees  as  guarantor  of  a  note  after  the 
note  has  been  executed  and  delivered  to  the  payee,  a  new  and 
sufficient  consideration  for  the  guaranty  must  be  shown.  Grier  v. 
Cahi(i,  '  405 

*  8.     Where  an  indorsement  is  without  date,  the  presumption  is 

that  it  was  made  simultaneously  with  the  execution  and  delivery  of 
the  note,  and  was  with  consideration.  This  presumption  may  be 
rebutted  by  proof  that  it  was  made  after  the  delivery  of  the  note, 
and  the  burden  will  then  be  on  the  plaintiff  to  show  express  con- 
sideration.    Id.,  405 

9.  Under  the  law  of  this  State,  upon  the  question  of  the  genuine- 
ness of  the  signature  to  a  promissoiy  note  sued  on,  a  witness  who  has 
never  seen  the  defendant  write,  but  who  has  examined  the  signature 
to  the  note  sued  on  and  a  signature  admittedly  genuine,  can  not 
testify  as  to  liis  opinion  of  the  genuineness  of  the  signature  in 
question.     Pierce  v.  DeLong,  462 

10.  In  an  action  brought  by  an  assignee  of  a  promissory  note 
against  the  estate  of  the  maker,  where  the  defense  was  that  the  note 
had  bc^en  fraudulently  raised,  or  was  a  forgery,  this  court  holds  that, 
the  evidence  being  conflicting,  the  jury  were  justified  in  finding 
that  the  note  had  been  raised.    ^*t'.  Nat  Bk,  of  Polo  v.  Darrow,  466 

NEW  TRIAL. 

1.    The  granting  of  a  new  trial  is  a  judicial  function,  and  although 
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both  ^jarties  may  be  dissatisfied  with  the  verdict  and  ask  that  it  be 
set  aside,  it  is  still  for  the  court  to  determine  whether  or  not  a  new 
trial  shall  be  granted.    Smedley  v.  0.  <&  N.  W.  Ry,  Co.,  421 

NOVATION— See  Statute  of  Frauds,  7. 

NUISANCE. 

1.  A  privy  so  constructed  as  to  contaminate  the  water  of  a  well, 
used  for  domestic  purposes,  or  wliich  is  allowed  to  remain  in  such  a 
condition  that  persons  dwelling  near  it  are  rendered  uncomfortable 
by  the  escape  of  noxious  smeUs  and  filthy  matter,  is  a  nuisance  per 
se,  and  if  the  facts  are  clearly  shown,  it  may  be  abated  by  a  court  of 
equity  without  a  preliminary  determination  of  the  facts  by  a  juiy. 
Iliff  V.  School  Directors,  419 

2.  Upon  the  case  presented,  this  court  holds  that  the  evidence 
failed  to  show  that  complainant's  well  w*ould  be  contaminated  by  the 
privy  con.sti'ucted  by  defendants;  and  that,  whether  it  would,  by 
noxious  smells,  disturb  complainant's  family,  depended  entirely  upon 
how  it  might  be  kept,  and  that  until  it  should  be  sokept  as  to  render 
it  a  nuisance,  complainant  was  not  entitled  to  an  injunction  on  that 
ground.    Id.,  •  419 

3.  The  court  below  erred  in  allowing  as  damages,  upon  the  disso- 
lution of  the  injunction,  the  salary  paid  to  a  teacher  during  a  month 
that  the  directors  refused  to  allow  the  school  t»)  be  kept  with  the 
privy  closed.    Id.,  419 

4.  The  court  erred  in  allowing  as  damages  attorney's  fees,  in  the 
absence  of  proof  that  the  charges  were  reasonable  and  customary. 
Id.,  419 

OFFICERS— See  Municipal  Corporations,  1,  2,  3,  4,  5. 

1 .  Bef di-e  a  public  officer  can  be  made  liable  for  omitting  to  do 
something,  the  obligation  to  do  that  tiling  must  be  absolute,  specific 
and  imperative.     Weise  v.  Tate,  •  626^ 

ORDINANCES— See  Municipal  Corporations,  16, 17. 

PARENT  AND  CHILD— See  Administration,  1;  Infancy,  1;  Insur- 
ance—Life, 1;  Jurisdiction,  4. 

PARTIES — See  Appeal  and  Error,  13;  Rah^roads,  14. 

PARTNERSHIP— See  Contracts,  1;  Negotiable  Instruments,  1. 

1.  When  a  partner  receives  money  raised  by  a  mortgage  given  by 
the  other  partner  on  the  supix)sition,  known  to  him,  that  such  other 
pjirtner  had  the  ri.';ht  to  execute  the  mortgage,  he  will  be  estopped 
from  asserting  title  to  the  property,  and  a  judgment  creditor,  with 
notice  of  the  mortgagee's  ejuities,  will  stand  in  no  better  position. 
Cross  V.  Wear  Commission  Company,  255 

2.  The  sale  and  assigrmient  by  one  pai'tner  to  the  other  of  all 
his  interest  in  the  firm,  operates  at  once  as  a  dissolution  of  the  part- 
nei-ship,  and  leaves  no  unadjusted  account  between  them.  Hence- 
forth their  rights  are  governed  by  the  contract  of  transfer,  and  no 
partnership  matters  are  in  issue  requiring  the  exercise  of  equity 
jm'isdiction.     Clark  v.  Carr,  469 

3.  The  presumption  that  obtains  in  the  case  of  a  sale  by  one 
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PARTNERSHIP.     Continued. 

partner  to  another  of  his  interest  in  the  firm,'  that  a  debt  due  by  the 
outgoing  partner  to  the  firm  has  been  adjusted  in  the  contract  of 
sale,  is  not  conclusive,  but  is  subject  to  rebuttal  by  evidence.     Id,, 

469 

4.  Where  the  debt  due  the  iirm  consisted  of  notes  given  by  the 
outgoing  partner  as  collateral  security  for  a  loan  made  by  the  fii*m 
to  a  third  piU"ty,  there  is  no  presumption  that  such  notes  were  pre- 
sumed to  be  settled  by  the  contract  of  transfer.     Id,,  469 

5.  In  an  action  brought  against  a  party  to  whom  plaintiflF  had 
sold  goods,  and  another,  to  recover  their  price,  in  which  it  was 
sought  to  charge  such  other  as  a  partner  of  the  vendee  by  virtue  of 
a  contract  which  had  been  executed  by  them,  and  which  was  intro- 
duced in  evidence,  this  court  holds  that  tlie  true  intent  of  the  con- 
tract was  merely  to  give  security  for  certain  debts  of  the  vendee, 
and  that  no  partnership  was  created.     Foote  v.  Off  &  Co,y  516 

PAUPERISM— See  Municipal  Corporations,  12;  Trespass,  1,  3. 

1.  Where,  by  direction  of  the  board  of  supervisora,  suit  was  com- 
menced by  appellant  for  the  use  of  the  county,  against  an  insane 
pauper,  supported  by  the  county,  and  his  curator,  a  resident  of 
another  Stat  3  in  which  the  pauper  had  an  estatfe,  to  recover  for  the 
supi)ort  of  such  pauper,  and  the  cui'ator  filed  the  general  issue,  and 
afterward  the  suit  was  dismissed  against  the  pauper,  held,  that  the 
curator  was  properly  allowed  to  witi^draw  his  plea  of  the  general 
issue  and  file  a  special  plea;  second,  that  a  demurrer  to  the  special 
plea  w^as  properly  carried  back  and  sustained  to  the  declaration. 
Mudge  v.  Rinkle,  604 

2.  Where,  upon  the  face  of  the  declaration  it  appeared  that  a 
party  was  made  plaintiff  to  whom  the  defendant  was  not  indebted 
and  to  whom  the  indebtedness  named  was  not  payable,  and  who 
was  not  damaged  by  a  failure  to  pay  the  same,  and  such  plaintiff 
brought  the  jmit  in  his  own  name  by  the  direction  of  the  supervisors 

-  of  the  county,  to  wliich  county  the  indebtedness  was  alleged  to  be 
due,  held,  that  the  declaratioii  was  obnoxious  to  a  general  demurrer. 
Id,,  604 

PERSONAL  INJURIES— See  Municipal  Corporations,  6,  7,  8,  9, 10, 
11, 13,  14;  Pleading,  2;  Street  Railways,  1,  2,  3. 

1.  It  is  the  settled  rule  of  law  in  this  State  that,  in  actions  for 
damages  resulting  from  personal  injuries,  damages  may  be  recovered 
for  the  pain  and  anguish  of  mind  caused  by  the  pereonal  injury;  yet 
it  is  not  the  law  that  anguish  of  mind,  wholly  sentimental,  arising 
from  a  contemplation  of  a  disfigurement  of  person,  can  be  considered 
by  the  jury  for  the  purpose  of  increasing  the  amount  of  the  verdict. 

'         C,  B.  cfe  Q.  R,  R,  Co,  V.  Hlne8,  299 

2.  In  an  action  on  the  case  it  is  not  necessary  for  the  defendant 
to  specially  plead  a  release  in  order  that  it  may  be  admissible  in 
evidence.    C,  W,  <Sb  V,  Coal  Co.  v.  Feterson^  507 
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PERSONAL  INJURIES.     Continued, 

3.  Ui)<»n  tlu»  qut'.stion  of  fact  whether  a  release  off ered  in  evidence 
was  fairly  obtained  or  not,  tliis  court  holds  that  tlie  overwhelming^ 
wei^lit  of  evidence  was  tliat  it  was  fairly  obtained  and  that  it  was  a 
bar  to  plaintitrs  cause  of  action.     Jd.,  507 

4.  Wiiere  tlie  neglij:?ence  cliargwl  is  the  omission  to  do  a  duty  mi- 
posed  by  stiitute,  in  order  to  maintain  a  suit  for  damages  resulting 
from  such  neglect,  it  is  essential  to  aver  in  the  declaration  and  to 
prove  that  d(*fc»ndant8  had  the  means  and  op])ortunity  to  perform  the 
duty  in  time  to  avert  tlie  injury.     Weise  v.  Tate,  62ft 

PLEADING— See  Dramshops,  1;  Fraudui^ent Conveyances.  7;  Paupeh- 
LSM,  1;  PEitsoNAL.  Injltry,  2,  4;  Principal.  ant>  Surety,  1. 

1.  Tliere  can  be  no  inferences  drawn  to  help  out  a  declaration 
not  lt»KitimaU*ly  arising  from  the  fact«  stated  tlierein.  *  All  intend- 
ments are  held  most  strongly  against  the  pleader,  and  only  those 
facts  well  pleaded  are  admitted  by  a  demurrer.  The  People  v.  Wil- 
moth,  73 

2.  Where  a  dec^lanition,  in  an  action  brought  to  recover  damages 
for  the  deatli  of  a  iKn*st>n  alleged  to  have  been  caused  by  tlie  negli- 
gence of  defendant,  clearly  chargtHl  negligence  on  tlie  part  of  tlie 
defendant  and  care  on  tlie  part  of  the  dc»ceased,  these  t^vo  allegations 
raised  a  question  of  fact  to  be  submitted  to  a  juiy.  unless  oUiex  facts 
apinared  in  the  declaration  sutficient  to  bar  a  recovery,  and  a  de- 
murrer to  such  a  declai'ation  sliould  not  be  sustained.  Andrew  v.  C 
&  N,  W.  Uy.  Co.,  269 

3.  Negligence  and  care  are  ultimate  facts,  the  sum  and  conclusion 
of  a  variety  of  attending  circumstances,  and  should  Iw  so  averretl. 
It  is  not  n(3cx^ssary  to  plead  the  evidence  necessary  to  prove  care  or 
negligence.     Id.,  269 

4.  Whetlier  or  not  a  plea  is  to  be  considered  a  plea  in  abatement 
or  a  plea  in  bar,  is  determined  by  its  opening  and  its  conclusion. 
Mmlije  V.  Rinkle,  604 

PRACa  K  E— See  Appeal  and  Error,  2. 

1.  In  determining  wliat  iK)rti()ns  of  judicial  opinions  and  text 
books  may  Ix*  read  to  a  jury  by  counsel  in  making  an  argument  in 
criminal  cases,  much  must  be  left  to  judicial  discretion  in  each  case. 
In  the  case  at  bar  the  defendant  was  not  injureil  by  reading  tlie  pas- 
Biiges  complained  of.     Wohlford  v.  The  People^  18S 

2.  \Vhil(j  it  is  pro{>er  practice  to  take  a  default  against  such  de- 
fendants as  are  served  and  do  not  appear,  and  have  the  jury  sworn 
to  tiy  the  issues  bj^tween  the  plaintiff  and  such  partita  as  do  apjjear, 
yet,  upon  the  case  presented,  this  court  holds  tliat  the  failure  to  take 
a  default  in  su(^h  case  was  cured  by  a  motion,  after  verdict,  to  dis- 
miss as  to  such  defendants  as  had  not  appeared.  Tlie  action  being 
for  tort,  the  plauitiff  wius  not  bound  to  sue  aU,  or  to  recover 
against  all,  and  he  had  the  right  to  dismiss  as  to  part  of  the  defend- 
ants, at  any  time  before  final  judgment.     Stainhrook  v.  Dnncan,  S44 

8.  Evidence  erroneously  admitted  should  not  be  left  in  a  case  and 
the  jury  insti'ucted  to  render  a  judgment  against  it,  nor  should  tlie 
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court  act  upon  a  conclusion  thj 
ting  aside  tiie  ruling  in  some  v 
the  opportunity  of  preser\unfi 
Carr, 

4.  The  court  is  ©nly  justifiei 
diet  for  tlie  defendant  when  1: 
that  may  be  justly  drawn  thei 
verdict  for  plaintiff,  that  the  ci 
if  rendered.     Fellows  v.  St.  Ia\ 

PRINCIPAL     AND     SURETY- i 
Frauds.  4. 

1.  In  an  action  of  debt  on  tl 
that  he  used  more  force  than  ^  i 
execution  of  a  writ,  the  declarj 
stances  stated,  that  the  injuiy 
by  virtue  of  his  office.   It  is  no1 
the  act  was  done  by  color  or  fc  i 
cumstances  must  be  stated  so 
that  the  court  can  see  that  tb 
liable.     The  PeojjJe  v.  Wilviol 

2.  No  action  can  be  maint; 
ficer,  levying  an  execution  ujx  i 
an  unprovoked  assault,  unco 
wife.    Id., 

3.  A  justice  of  the  peace  a  i 
mortgage  given  by  himself  to 
lost  his  debt;  an  action  was  b  : 
tiie  jnstice;  this  court  holds,   I 
validit}'-  of  the  mortgage  and    I 
the  justice,  in  liis  individual  < 
mortgage  before  another  just  ! 
the  condition  that  the  justice  ^ 
acts,  no  breach  was  shown. 

4.  In  an  action  of  debt  up  i 
Court,  to  recover  damages  fo 
of  a  false  certificate  of  ackno 
the  plaintiff  being  an  assignee   i 
the  fact  that  the  mortgagee, 
cution  of  the  fraud,  w^as  no  d   i 

RAILROADS. 

1.  The  statute  requires  th  ; 
cattle  guanls  that  shall  be  r(  i 
to  turn  ordinary  stock.     C. , 

2.  An  instruction  setting 
was  liable  for  constinicting 
matter  how  breachy,  from  g 
should  not  be  given.     Id., 

3.  Where  a  railroad  com]    i 
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RAILROADS.     Continued, 

and  by  that  ini*aiis  carries  water  from  a  place  whence  it  would  not 
otlierwLsti  have  come,  and  overflows  the  land  of  any  pei*son,  the 
company  is  liable  to  such  person  for  all  the  proximate  damages 
thereby  causo<l.    J.  C.  R.  /?.  Co.  v.  HeisneTj  143 

4.  Heavy  and  unusual  rainfalls  are  to  be  anticipated  and  pro- 
vidwl  against,  even  though  they  only  occur  at  long  int<*rvals,  and  are 
not  to  be  regai'ded  as  coming  within  tlie  pi*inciple  of  vis  major.    Id., 

143 

5.  Da  in  a  p:f>s  caused  by  the  spreading  over  plaintifTs  land  of  the 
S(H'<1  of  noxiouH  weeds  by  the  water  brought  by  defendant's  ditches, 
is  not  too  remote  to  be  recovered  for.     Id. ,  143 

6.  If  tlie  watt^'r  wrongfully  brought  by  defendant's  ditches  alone 
would  not  have  ovei*flo\ved  plaintitFs  land  without  the  addition  of 
water  cast  into  the  ditch  by  means  used  by  plain tilf  and  others,  then, 
for  the  damage  caused  by  the  water  alone  there  could  liave  been  no 
recovery;  otherwise  as  to  the  damage  done  by  tlie  weed  seeds 
brought  from  a  distance.     Id. ,  143 

7.  In  an  action  brought  against  a  railroad  company  to  recover 
damages  for  killing  of  live  stock  within  city  limits,  where  the  evi- 
dt'uct*  showed  that  the  train  which  ran  over  the  stock  in  question 
was  going  at  a  rate  of  speed  prohibited  by  a  city  ordinance,  this 
court  liolds  that  such  excessive  speeil  raised  a  presumption  of  negli- 
gence mereh'  on  the  part  of  the  company,  but  that  it  was  error  to 
instruct  the  jury  that  the  a^mpany  must  show  by  a  preponderance 
of  evidence  that  such  excessive  speed  did  not' cause  the  injury  com- 
plained of.     a.  d^  N.  W.  Ry.    Co.  v.  Carjjenter,  2W 

8.  In  an  action  brought  against  a  railroad  company  to  recover 
for  the  killing  of  certain  horses,  a  verdict  for  about  one-fourth  of  the 
provcnl  value  is  set  aside.     Smedley  v.  C.  dt  N.  \V.  By.  Co. ,  427 

9.  The  statute  of  this  State  in  regard  to  fencing  railroad  tracks 
and  whi(*h  imposes  liability  on  companies  not  complying  with  it  for 
the  death  of  stock  passing  upon  its  tracks,  is  not  penal,  and  the 
acrtion  'given  to  the  owner  of  stock  so  killed  is  not  barred  in  two 
years.     O.  <£'  M.  Ry.  Co.  v.  Erwin,  558 

10.  The  phnises,  "  railroad  crossings  of  highways  and  streets  "  and 
**  the  approaclies  thereto  within  their  respective  rights  of  way"  in 
Par.  71,  Sec.  8,  Chap.  114,  R.  S.  1889,  describe  different  portions  of 
the  space  within  the  right  of  way  of  the  railroad  company.  Rail- 
road "  crossing"  means  that  portion  comprising  the  track  or  road- 
bed; the  "approaches  thereto,"  that  ix)rtion  extending  from  the 
ti'ack  on  each  side  thereof,  back  *'  so  far  as  may  be  necessary,  so  that 
at  all  times  tlie  crossing  shall  be  safe."  The  words  do  not  neces- 
sarily include  the  entire  width  of  tlie  railroad's  right  of  way.  Jbim 
of  a  Fallon  v.  O.  &  M.  Ry.  Co.,  573 

11.  In  the  case  at  bar,  this  court  holds  that  the  approaches  did 
not  inolndo  two  bridges,  one  on  each  side,  over  ditches  dug  by  the 
railway  coni])any,  located  respectiv^ely  nineteen  and  twentj'-seven 
feet  from  tlie  center  of  the  track,  the  ground  between  the  bridges 
being  on  a  level  with  the  track.    Jci.,  572 


RAILROADS.     Conliiiued. 

12.  No  facts  STB  sliown  in  the  record  which  imposed  a 
law  liability  oa  the  dcfeudont  to  maintaiQ  the  bridgce  in  quextion. 
Jd..  573 

13.  The  notice  served  in  tliis  case  was  insufflclent  in  that,  first, 
it  did  not  direct  the  miinaer  in  which  the  repairs  should  be  done; 
second,  it  did  not  properly  locate  the  crossing  in  question;  third,  it 
was  not  served  on  the  nearest  agent,  and  fourth,  it  sliould  have  been 
directed  to  tlie  company  and  not  to  the  superintendent.    Id:,       573 

14.  While  the  question  is  not  free  from  douht,  the  court  holds 
tliat  the  suit  was  properly  brought  by  the  road  commissioaeiS  in  the 
name  of  the  town.    Id. ,  573 

15.  In  a  ^i  tarn  action  brought  against  a  railroad  company  to 
recover  statutory  penalties  for  failure  of  its  employes  to  ring  a  bell 
or  blow  a  whistle  at  a  highway  crossing,  defendant  filed  a  demurrer 
to  the  declaration  on  the  grounds,  first,  that  it  did  not  state  the  direc- 
tion in  which  the  trains  were  being  run;  second,  th]it  it  did  not  state 
whether  tJiey  were  freight  or  p:iBSienger  trains;  third,  that  it  did  not 
state  at  what  hour  of  the  day  the  trains  were  propelled  a<;ro3S  the 
crosfing,  and  fourth,  that  it  did  not  describe  the  highway  by  name, 
location  or  termini.  This  court  holds  that  the  first  three  grotnids  of 
demurrer  were  properly  overruled  but  that  the  fourth  should  have 

■   been  sustained.     O.  *  M.  By.  Co.  v.  The  People,  583 

16.  In  an  action  brought  against  a  railway  company  to  recover 
damages  for  the  death  of  tlu'ce  different  domestic  aninialsof  plaintiff, 
killed  at  different  times  on  defendant's  track,  this  court  holds  that 
the  instructions  were  confusing  and  erroneous:  the  first  in  failing  to 
include  the  element  of  due  care  on  plaintiff's  part;  the  second  in  bas- 
ing a  general  right  of  recovery  on  the  failure  of  defendant  to  fence 
its  track  properly  where  the  evidence  only  showed  tliat  one  of  the 
animals  sued  for  escaped  upon  tlie  track  thiough  the  defendant's 
fence;  the  third  in  referring  to  the  defense  of  contrihutoiy  negligence 
on  the  part  of  plaintiff  where  the  negligence  set  up  in  defense  was 
tliat  of  plaintiff's  son.  St.  L.,  A.  <fc  T.  H.  B.  B.  Co.  v.  Fuller- 
ton.  618 

REAL  PROPERTY— See  Agency;  Contract,  8;  Forcible  Entry  and 
Detainer;  Fraudulent  Cokteyancbs;  Jttdoments  and  Decrees, 
11;  Landlord  and  Tenant;  Writ  of  Possession. 

1.  There  is  no  warranty  of  title  at  a  judicial  sale.  Tlie  validity 
of  the  title  is  at  the  purchaser's  risk.     Aldayv.  Bock  Island  Coaiity, 

S.  As  there  is  no  warranty  on  the  part  of  thesheriff  making  such 
sale,  neither  is  there  any  implied  on  the  part  of  the  execution  cred- 
itor.   Id.,  63 

3.  If  a  purchaser  at  such  sale  obtains  no  title  by  hia  bid,  he  can 
have  no  remedy  in  the  absence  of  fraud  or  misrepreseutation  as  to 
title,  and  then  only  in  equity.     Id.,  02 

4.  A  judgment  creditor  is  not  bound  to  refund  to  such  purchaser 
the  amount  iMiid  at  the  sale,  in  such  case,  there  being  no  fraud  or 
misrepresentation.    Id.,  63 
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5.  Where  an  execution  creditor,  for  tlie  purpose  of  obtaining  sat- 
isfaction, pui-chases  real  estate  at  a  judicial  sale,  under  tlie  execu- 
tion, to  which  the  execution  debtor  had  no  title,  the  court  from 
which  the  ijrocess  lssu€h1  may,  on  motion,  before  the  sale  has  ri|)ened 
into  a  deed,  set  aside  the  sale  and  satisfaction  on  the  ground  that 
the  satisfaction  was  obtained  without  consideration.     Id,,  62 

6.  Upon  the  case  presented,  this  court  holds  that  the  defendant 
had  a  right  to  put  in  a  system  of  tile  drainage  upon  a  portion  of  his 
Qwn  land  and  of  the  land  of  a  neighbor,  whereby  the  surface  water 
collected  on  his  lands  would  be  discharged  into  a  ditch  in  the  public 
liighway,  and  would  flow  from  thence  to  and  across  the  lands  of 
appellants  to  a  creek,  it  appearing,  fix)m  the  situation  of  the  lands 
involved,  tliat  the  w^atv-r,  when  drained  from  appellee's  land,  must, 
in  the  natural  course  of  drainage,  flow  in  the  direction  and  along  the 
couree  in  which  the  tile  was  proposed  to  be  laid.    Lambert  v.  Alcont , 

102 

7.  Wliere  a  grantee  in  a  warranty  deed  holds  a  title  or  incum- 
brance on  the  real  estfite  conveyed,  he  can  not  set  up  an  outstanding? 
title  in  himself,  or  an  incumbrance  which  he  may  own  as  a  breach 
of  tlie  covenants  of  the  deed.  So  held  in  a  case  where  the  jtrantee 
was  also  the  sub-kssee  of  a  lessee  of  hi^  grantor,  and  sought  to  claim 
agaiust  his  grantor  the  amount  of  rent  he^had  been  compelled  to 
pay  to  his  lessor.     Carson  v.  Cabeen,  263 

8.  In  an  action  brought  to  recover  the  statutory  penalty  for  cut- 
ting timl)er  on  plaintiffs  land,  it  is  necessary  to  prove  the  plaintifTs 
ownership  of  the  land  on  which  the  cutting  complained  of  was 
done.    Belujmer  v.  Odell,  616 

9.  This  proof  may  be  by  showing  a  connected  chain  of  title  from 
.    the  government,  or  by  deed  conveying  to  the  plaintiff,  and  actual 

possession  of  the  land  by  the  plaintiff  or  prior  possession  by  his 
grantor.    Jd.,  616 

RELEASE— See  Personal  Injuries,  3. 

REPLEVIN— See  Chattel  Mortgages,  3. 

SALES— See  Infancy,  1;  Warranty. 

1.  In  an  action  brought  to  recover  the  value  of  a  reaper  sold  to 
the  defendant,  upon  the  condition  that  it  would  do  work  satisfac- 
torily to  him,  this  court  holds,  that  ujwn  the  weight  of  the  evidence 
the  condition  had  not  been  complied  with,  and  that  the  machine 
had  been  properly  rejected  by  the  defendant.     Henkins  v.  Miller^ 

34 

2.  The  court  in  one  of  its  instructions  having  ignored  the  condi- 
tions shown  by  the  evidence  under  which  the  machine  was  retained 
by  the  defendant,  committed  error.     Id. ,  34 

3.  In  an  action  by  a  person  who  had  furnished  lumber  used  in 
constructing  defendant's  house,  where  the  defense  was  that  the 
lumber  was  sold  to  the  contractor  and  not  to  the  owner,  this  court 
holds  that  the  evidence  justified  a  finding  by  the  jury  that  the  sale 
was  to  the  owner.    Hartshorn  v.  Bynie,  250 


SALES.     Continued. 

4.  An  order  given  by  tlie  contmctor  to  the  plaintiif  on  the  owner 
for  the  amount  ot  the  bill,  was  not,  under  the  circumatances  of  tlie 
case,  conclusive  evidence  that  the  plaintiff  sold  to  the  eontrwtor. 
Id.,  250 

5.  The  question  of  how  much  the  defendant  had  paid  the  con- 
tractor was  not  material  to  the  isGue  herein.     Id.,  2'M 

6.  Plaintiffs,  through  their  agent,  sold  to  the  defendant  a  har- 
vester, and  warranted  it  in  writing  to  do  satisfactory  work.  In 
case  it  did  not  do  satisfactory  work,  the  vendee  wae  to  return  it  to 
the  place  where  it  was  received.  On  trial  the  machine  proved  un- 
satisfactory, but  the  vendee  failed  to  return  it  as  agreed.  In  an 
action  for  the  purchase  price,  tliis  court  holds,  that  as  appellee  had 
failed  to  return  the  machine,  and  no  waiver  of  that  condition  was 
shown,  the  breach  of  warranty  did  not  constitute  acomplete  defense 
b>  the  action,  but  could  only  be  set  up  in  mitigation  of  damages. 
AiHttaan  <6  Co.  v,  Johnson,  313 

7.  Certain  coal  wassold  withcertain  warrantiesaa toitsqualities,  ■ 
and  a  part  of  tlie  coal  was  received  and  inspected  some  tim?  before 
it  was  needed  for  uss;  but  where  the  qualities  w.irrantsd  were  not 
such  that  it  was  possible  to  determine  by  inspection  whether  or  not 
the  coal  was  equal  to  the  warranty,  /ipW,  that  the  vendee  still  had 
the  right,  after  such  iiispection,  to  rely  upon  the  warranty,  both  in 
reBj^cct  to  the  coal  received  and  as  t«  future  deliveries.  Hodgman 
■r.  S.  L,AS.  R.  R.  Co.,  395 

8.  U|x>n  a  breach  of  warranty  the  daitiages  recoverable  are  the 
damages  for  the  loss  and  injury  which  are  tlie  natural  and  proximate 
result  of  the  breach.  In  ordiuary  cases,  the  rule  of  difference 
between  actual  value  and  what  the  value  would  be  if  the  goods  were 
aswarranted,  affords  such  compensation:  but  if  there  is  additional 
trouble  and  expense  not  compensated  for  by  that  rule,  which  are  the 
natural  and  proximate  result  of  the  breach,  damage  therefor  should 
be  allowed.    Id.,  395 

fl.  The  vendee  of  coal,  a  retail  dealer,  had  sold  coal  to  his  custo- 
mers, relying  on  the  vendor's  warranty,  and  because  the  coal  did 
not  correspond  with  that  warranty,  was  obliged  to  refund  tJie,price 
and  remove  the  coaL  Held,  that  the  expense  of  delivering  and  re- 
moving the  coal  w^as  apart  ot  his  damages  recoverable.     Id.,       895 

10,  It  was  not  necessary  for  tlie  vendee  in  the  case  presented  to 
produce  upon  the  stand  every  party  to  whom  he  had  sold  and 
delivered  coal,  so  that  he  could  be  e.tamineil  as  to  the  quality  of  each 
particular  lot  of  coal  and  how  it  was  tried,  the  evidence  of  both 
parties  being  general  as  t«  the  quality  ot  the  coal,  and  there  Imng 
no  claim  that  there  was  a  difference  in  quality  in  different  portions 
of  the  coaJ.    Id.,  305 

U.  Upon  the  case  presented,  there  was  no  error  in  refusing  to 
allow  the  vendee  to 'prove  the  loss  of  profits  in  his  business,  there 
having  been  no  existing  contract  of  resale  at  an  advanced  price,  of 
wliich  the  vendors  knew.    Jd.,  3U5 
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12.  The  difference  between  the  contract  price  of  a  warranted 
article  and  the  actual  market  price  of  the  same,  where  tlie  warranty 
is  not  complied  with,  does  not  afford  the  true  measure  of  damages. 
Id,,  395 

13.  Jn  an  action  brought  by  the  vendors  of  a  harvesting  machine 
on  notes  given  by  the  vendee,  where  the  defense  was  that  the 
machine  was  sold  with  a  warranty  that  it  would  do  good  work, 
which  it  failed  to  do,  this  court  holds,  It  being  one  of  the  conditions 
of  the  sale  that  the  vendee  sliould  return  the  macliine  in  case  it  did 
not  do  satisfactory  work,  after  the  vendors  had  been  notified  to  fix 
it  and  failed  to  do  so,  that  before  the  vendee  cou'.d  rely  on  a  breach 
of  the  warranty  as  a  defense  he  niiLst  show  a  compliance  with  the 
conditions  which  were  to  have  been  performed  by  him,  and  that  the 
evidence  failed  to  show  that  he  had  returned  tlie  machine  or  been 
excused  from  so  doing.    Hoover  <&  Ganible  v.  Doetseh,  631 

14.  A  verdict  of  a  jury  based  upon  conflicting  evidence  sustained, 
and  judgment  affirmed  in  an  action  brought  to  recover  the  price  of 
a  lot  of  pins.    Shrimpton  d:  Sons  v.  Poole,  649 

SEPARATE  MAINTENANCE. 

1.  In  order  to  sustain  a  bill  for  separate  maintenance,  it  is  not 
necessary  in  all  cases  that  statutory  grounds  for  a  divorce  should 
exist.  It  is  sufficient  if  a  persistent,  unjustifiable  com'se  of  conduct 
on  the  part  of  the  husband,  necessarily  rendering  the  life  of  the  wife 
miserable,  be  shown.     Seelye  v.  Seelye,  27 

2.  If  a  complainant  in  a  bill  for  separate  maintenance  is  guilty 
of  misconduct,  which  materially  contributed  to  produce  the  condi- 
tions of  which  she  complains  as  justifying  the  separation,  then  she 
is  not  without  fault  within  the  meaning  of  the  statute,  and  is  not 
entitled  to  a  decree.    Anderson  v.  Anderson,  168 

SERVICE  OF  PROCESS— See  Corporations,  2;  Cruhnal  Law,  2; 
Executions,  1,  2. 

1.  Wliile,  under  the  law  of  this  State  a  return  of  a  sheriff  is  not 
held  to  be  an  al)solute  verity,  but  may  be  controverted  by  parol,  yet 
such  evidv'uce,  to  prevail,  must  be  clear  and  convincing.  Callender 
V.  Gates,  874 

SET-OFF— S3e  NEGOTIABLE  Instruments,  3. 

SLANDER. 

1.  In  an  action  on  the  case  for  slander  the  plaintiff  must  prove  so 
much  of  the  language  used  in  some  one  of  the  sets  of  words  set  out 
in  the  declaration  as  fully  proves  the  charge.  All  tlie  words  in  tha 
sentence  need  not  be  proved,  if  those  which  are  proved  fully  establish 
the  slander.  If,  however,  other  words  not  laid  are  proved,  which 
limit  or  change  the  meaning  of  those  counted  on,  the  action  will  not 
be  sustained.  Instriictions  given  in  the  case  at  bar,  requiring  stricter 
proof  than  above  indicated,  were  erroneous.     Keefe  v.  Voight,    620 

STATUTE  OF  FRAUDS—See  Contracts.  2;  Landlord  and  Tenant,  5. 
1.    A  com*t  of  eipity  will  not  enforce  a  parol  agreement  when  it 


STATUTE  OF  FRAUDS.     Conliimed. 

in  obnoxious  to  the  statute  of  frauds  even  if  performed,  imlcaa  the 
eviiltiicG,  both  as  to  its  tenus  and  the  facts  nectHear;  li)  take  the  case 
out  of  the  statute,  is  clear  and  convincinK,     Vose  v.  Strong.  93 

3.  If  any  doubt  remaina   it  should  not  be  enforced.     Jd.,     98 
8.     If  an  actpi-omfeeJ  to  bedone  is,  in  its  conHequences,  to  operate 

as  a  discharge  of  b.  debt  of  ivnother.  tile  circuity  of  the  proct-sa  by 
which  thatobjpctis  proposed  to  be  effected  do<^nol(Var)' the  rule 
that  tile  promise,  not  to  be  within  tbe  stjitute  of  fi'auds,  must  be  in 
writing.     Waterman  v.  Rei>ieter,  IBS 

4.  A  guiH'anty  of  an  jndemnity  to  a  surety  ia  witliin  the  statute  of 
frauds.    Id.,  155 

5.  A  contjideration  that  will  take  a  case  out  of  the  stntiitp  of 
frauils  must  be  such  a  consideration  as  will  make  the  collateral  debt. 
agrctd  to  be  paid,  the  debt  of  tbe  promisor.  It  must  be  an  original 
undertaking.    Id.,  1B5 

6.  A  parol  ante-nuptial  contract,  by  which  tbe  husband  agreed 
to  settle  upon  his  wife  a  sum  in  excess  of  wliat  woidd  be  her  legal 
share  is  his  estate,  is  void  under  the  statute  of  frauds,  and  the  mar- 
riage of  the  parties  does  not  take  the  contract  out  of  the  statute. 
Jiichardnon  v.  Ricliai-dnon,  363 

7.  Wlierc,  for  a  valid  consideration,  a  party  agrees  to  pay  a  debt 
due  from  a  debtor  to  his  credityr  and  the  creditor  releases  liis  origi- 
nal debtor  and  accepts  the  new  promisor  ns  his  sole  diHitor,  such 
contract  constitutes  a  novation  and  is  not  within  the  statute  of 
frauds.     Liadley  *  Bros.  v.  Siiiipauii,  R48 

STATUTORY  LAW— See  COURTS,  1;  FiRES,  1,  2:  RAn.ROADS.  9,  10. 

1.  Where  a  statute  points  out  and  directs  the  way  in  which  an 
act  is  to  be  performed,  as  tfie  swerving  of  a  notice,  it  Hlimild  be  com- 
plied with,  es])ecially  where  tlic  act  is  to  t)e  tlie  basLn  of  a  suit  to  be 
brought.    Toicii  ofOFallon  v.  O.  if  M.  Ry.  Co.,  573 

STREET  RAILWAYS. 

1.  In  an  action  against  an  electric  street  railway  company  to 
recover  damages  for  injuries  to  plaintiff,  re".'eive<l  in  a  collision 
between  a  buggy  inwhichpLiintiff  was  riding  and  one  of  defendant's 
cars,  held,  that  the  evidence  justified  the  finding  that  defendant's 
servants  were  guiltf  of  negUgence  and  tliat  plaintiff  was  not. 
Centi-al  Ey.  Co.  v.  Allmmt,  889 

2.  Evidence  of  statements  made  by  the  motor  man  to  witnesses, 
Bulisequent  to  the  accident,  conflicting  with  his  testimony  on  the 
trial,  was  admissible  as  Impeaching  t-'stimony,  for  which  purpose 
alone  the  court  properly  admitted  it^     Id.,  889' 

8.  '  Evidence  of  the  distance  of  the  round  trip  of  the  car  and  of 
its  schedule  time  was  admissible  as  tending  to  establish  tlie  average 
speed  of  the  car,  the  speed  at  the  time  of  accident  being  a  material 
issue  in  thecase.    Id.,  389 

4.  Where  a  street  car  has  been  stopped  at  a  point  iisual  for  tak- 
ing on  paseengerH.  the  duty  devolving  on  those  in  charge  of  the  car 
to  give  ample  time  for  safely  mounting  is  not  Umiti^d  to   the  person 
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or  pei-sons  who  may^  have  signaled  the  car,  but  includes  others  who 
may  desire  to  take  passage.    JoUet'Street  Ry.  Co,  v.  Duggafi,      450 

5.  The  main  question  in  i^sue  being  whether  the  motorman  started 
the  car  while  the  appellee  was  trying  to  mount  it,  or  whether  the 
appellee  started  to  get  on  after  the  car  was  in  motion,  fieldy  this  was 
a  question  of  fact  for  the  jury,  and  the  evidence  being  contradictor}', 
tlieir  finding  will  not  be  disturbed,     /d,,  450 

6.  Where  tlie  defendant  was  guilty  of  negligence  which  placed 
the  plaintiff  in  a  position  of  suddsn  peril,  reason  is  afforded  for  not 
holding  the  plaintiff  to  strict  responsibility  for  an  act  which  would 
be  considered  contributory  negligence,  were  it  not  for  a  condition  of 
agitation  which  precluded   the  exercise  of  caku  judgment.     Id., 

450 

7.  In  an  action  brought  against  an  electric  street  railway  com- 
pany to  recover  damages  for  the  death  of  a  horse  which  wajs  killed 
through  the  knocking  upon  him  by  a  trolley  pole  of  one  of  defend- 
ant's cat's  of  a  telephone  wire  which,  in  falling,  touched  the  com- 
pany's wire  and  completed  a  circuit,  held^  that  the  evidence  justified 
the  finding  that  defendant's  servants  were  negligent,  and  that 
plaintiff's  servant  in  charge  of  his  horse  was  not  neghgent.  Kanka- 
kee Electric  Ry,  Co.  v.  Whittemore,  484 

Q,  Evidence  tending  to  show  that  the  telephone  wire  was  neg- 
ligently left  in  its  position  by  the  telephone  company  or  the  cit)'  was 
properly  rejected,  this  being  foreign  to  the  question  of  defendant's 
negligence.     Id.,  4b5 

SUPERINTENDENT  OF  POOR  FARM— See  Trespass,  3. 

TENDER. 

1.  Where  a  debtor  tenders  what. he  conceives  to  be  the  entire 
amount  of  his  indebtedness,  he  thereby  admits  that  the  sum  so  ten- 
dered is  due  the  claimant,  and  if  he  inti'nds  to  rely  on  such  acts  as  a 
defense,  it  is  his  duty  to  have  the  money  at  all  times  where  the 
claimant  can  take  it.  After  the  commencement  of  suit  the  place  of 
payment  is  transferred  to  the  forum  where  the  litigation  is  pending. 
The  principle  is  the  same  in  justice  courts  as  in  courts  of  record. 
McDaniel  v.  Upton,  151 

2.  When  a  tender  is  made  after  suit  commenced,  the  amoimt 
tendered  must  be  accompanied  by  the  amount  of  costs  accrued  up 
to  the  time  of  tender.    Id.,  151 

TRESPASS— See  Appeal  and  Error,  3;  Highways,  1. 

1.  The  superintendent  of  a  poor  farm  has  no  right  to  imprison  a 
pauper  thereon  upon  his  refusal  to  perform  physical  labor,  in  the  ab- 
sence of  rules  established  by  the  coimty  authorities  to  that  effect, 
SauryerY,  Aldag,  77 

2.  There  being  no  rules,  such  superintendent  has  only  such  pow- 
ers as  are  reasonably  necessary  to  keep  order  and  regulate  the  con- 
duct of  the  inmates  generally.    Jd.,  "^  77 

TRUSTS— See  Mortgages,  4. 

TRUST  DEEDS— See  Mortgages,  3. 


VERDICTS— See  PRicncK,  4;  Railroads,  8, 

1.  The  verdict  of  a  jury  will  not  be  set  aside  for  improper 
remarks  made  bj  the  trial  Judge,  not  prejudicing  the  defendant's 
case.    Stimt  r.  The  People,  70 

2.  Upon  the  case  presented,  this  court  holds  that  the  evidence 
was  sufficient  to  support  the  verdict  for  the  plaintiff.  Snyder  v. 
Truverg,  -  -  ■  353 

3.  The  fact  that  a  jury  returned  a  verdict  in  favor  of  the  "plaint- 
iffs "instead  of  "  plaintiff,"  held,  to  have  been  merely  a  clerical 
error  in  the  case  presented.    MaQill  y .  Sothgeb,  fill 

WAIVER. 

1.  It  ia  for  the  court  to  state  to  the  jury  what  acts  or  olaSB  of  acta 
would  amount  to  a  waiver;  whether  these  acts  have  been  eliowu  by 
the  evidence  is  for  the  jury.    Hettktna  v.  Miiler,  34 

WARRANTY-^ee  Sales,  1,  6,  7,  8,  B,  13. 

1.  In  an  action  brought  by  the  matfufacturers  of  a  heater,  sold 
by  them  to  defendant,  where  the  defense  was  that  the  heater  was 
□ot  properly  conatnicted  and  of  good  material,  this  court  holds  that 
the  evidence  justified  tlie  finding  by  the  jury  that  there  was  a 
breach  of  the  implied  warranty  that  the  heater  should  be  properly 
constructed  and  of  good  material.     H.  <#■  S.  Mfg.  Co.  v.  Saile,     563 

2.  The  damages  recoverable  for  the  hreach  of  warranty  of  a 
manufactured  article  are  those  which  are  the  natural  and  proximate 
result  of  a  breach  thereof.  Tlie  loss  of  time  of  vendee  and  hia 
employee  while  attempt  was  heing  made  to  use  the  imperfect 
machine  and  remedy  its  defecta  was,  under  the  circumstances  of  the 
case, at  bar,  one  of  the  natural  and  proximate  results  of  the  improper 
construction  of  the  machine.    Id.,  502 

WATER  COMPANIES— See  Municipal  Corporations,  15. 

1.  In  an  action  brought  against  a  water  company  to  recover  dam- 
ages for  injury  to  plaintiff's  premises,  caused  by  defendant's  con- 
structing a  water  tower  in  a  negligent  manner  upon  an  adjacent  lot, 
so  that  water  leaked  therefrom  upon  plaintiff's  premises,  this  court 
holds  that  the  verdict  in  favor  of  plaintiff  was  Hustained  by  the  evi- 
dence, and  that  the  Record  was  free  from  error.  Kankakee  Water 
Company  v.  Seevee,  285 

WILLS. 

1.  Upon  the  submission  to  a  jury  of  the  question  of  the  validity 
of  a  will,  where  the  grounds  of  contest  were  undue  influence  and 
testamentary  incapacity,  and  the  court  told  the  jury  that  the  follow- 
ing were  not  grounds  [or  inferring  undue  influence,  viz.,  "that  the 
beneficiaries  of  the  will  are  those  by  whom  the  testatrix  was  sur- 
rounded and  with  whom  she  stood  in  confidential  relations  at  the 
time  of  the  execution  of  the  will,  or  the  fact  that  the  principal  bene- 
flciories  had,  for  years,  control  of  her  estate,  or  the  fact  that  the 
provisions  of  the  wUI  were  for  the  benefit  of  such  pereons,  or  may 
seem  unreasonable,"  and  where  tlie  court  further  told  the  jury  that 
"  great  age  and  weakness  and  bodily  infirmity  would  not  render  the 

Toi.  ZLT  U 
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testatrix  incapable  of  disposing  of  other  property  as  she  saw  fit," 
lieldy  that  while  these  instructions  were  defective,  as  tending  to  ex- 
clude from  the  attention  of  the  jury  facts  which  it  was  proper  for 
them  to  consider  in  arriving  at  their  verdict,  yet,  as  other  portions 
of  the  instructions  materially  modified  them  and  correctly  stated  the 
law,  they  did  not  constitute  reversible  error.    Pooler  v.  Cristman^ 

a34 

WITNESSES— See  Negotiable  Instruments,  5,  9. 

1.  The  fact  that  a  witness  is  a  detective  and  was  employed  to  aid 
in  bringing  criminals  to  jhstice,  should  not  discredit  his  testimony. 
Bums  V.  The  People,  70 

2.  A  widow  is  not  competent  to  testify  that  her  husband,  in  his 
lifetime,  gave  money  to  her,  and  that  she  loaned  it  back  to  him,  and 
that  he  gave  her  notes  for  the  same,  where  the  question  in  issue  is  as 
to  the  consideration  of  such  notes.    BicJiardson  v.  Pichardson,    862 

WRIT  OF  possession. 

1.  Where  a  decree  has  been  entered  in  a  cause  providing  that  one 
party  shall  be  let  into  possession  of  certain  real  estate  on  the  failure 
of  the  other  pai*ty  to  make  a  specified  payment  by  a  day  fixed  in  tlie 
decree,  and  on  appeal  to  this  court  the  decree  is  afiirmed,  the  Circuit 
Court  has  power  to  grant  a  writ  of  possession  before  a  writ  of  error 
has  been  sued  out  from  the  Supreme  Court.    Pyan  v.  Neiccomb, 

527 

3.  Even  were  the  cause  pending  here,  the  court  below  would  have 
had  power  to  grant  a  writ  of  possession,  no  supersedeas  having  been 
allowed.    Id.,  527 
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